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DRAFT - FOR DISCUSSION PURPOSES ONLY 


FISHTAIL LLC 


In early 2000, Enron identified the pulp and paper markets as an industry in which Enron could 
apply its wholesale trading mode!. Additionally, it was determined that to gain a position in the 
pulp and paper markets, Enron would need to acquire pulp and paper assets. 

Therefore, in mid 2000, Enron began negotiations with several prominent third party venture 
capital companies aimed at forming a partnership for the purpose of expanding Enron’s pulp and 
paper trading business through acquisitions of assets in the pulp and paper industry. 

After extensive due diligence and negotiations between the potential investors and Enron, each 
agreed that the fair value of Enron’s existing pulp and paper trading business was approximately 
$200 million, This amount was also validated by an analysis performed by an independent 
investment bank. The book value of Enron’s pulp and paper trading business was approximately 
$85 million, which consisted primarily of existing trading contracts carried at their fair value. In 
December 2000, because of issues unrelated to the business valuation, Enron and the potential 
investors ended their negotiations regarding the partnership. 

In late 2000, Enron began negotiating with other potential investors including LJM. Enron, LJM 
and a third party investment bank executed the transaction, as discussed in detail below, on 
December 22, 2000. Ail parties acknowledged that additional investors might be needed to 
replace or supplement LJM's participation in order to expand the pulp and paper business in the 
future. 

TRANSACTION DESCRIPTION 


Formation 

In December 2000, Enron and Annapurna ILC (an entity created by a third party investment bank 
and DM) framed Fishtail LLC (the Company) to engage in the following: 

• develop efficient and price-transparent markets in the pulp and paper and lumber 
businesses through the establishment and operation, acting as a principal, of a real-time 
physical and financial trading system, together with the associated commercial activities, 
encompassing the execution and delivery of trading contracts related to the purchase and 
sale of physical pulp and paper products; 

* the marketing and provision of financial risk management services or contracts (such as 
swap agreements and option agreements) solely relating to the price of pulp and paper 
and lumber. 

The term of the Company was for five years at which time the Company will dissolve and 
liquidate in accordance with its capital accounts. 

Enron contributed its existing pulp and paper business in exchange for all of the Class A and 
Class C membership interests. Annapurna contributed approximately $8 million and a 
commitment to contribute an additional $42 million in cash in exchange for all of the Class B 
membership interest of the Partnership. Annapurna Is capitalized with $8 million in equity from 
LJM and a $42 million committed credit facility from a third party investment bank. The Company 
used the $8 million received from Annapurna to initially purchase Enron demand notes. 
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Governance 

As the Class A member, Enron was responsible for managing the affairs of the Company. In 
doing so, Enron made available the necessary personnel to conduct the business of the 
Company, including the day-to-day trading and risk management transactions. Enron was 
entitled to reimbursement of its actual and allocated costs and expenses of administering the 
affairs of the Company. 

At any time, with or without cause, Annapurna would be able to cause the management 
responsibilities of the Company, granted to Enron as Class A member, to be assumed by a board 
of directors composed of four members (the Board), of which Enron and Annapurna would each 
appoint two members. The agreements also stated that as long as Annapurna was controlled by 
LJM, Annapurna could not cause the management responsibilities with respect to the Company 
to be assumed by the Board unless a majority of LJM's Advisory Committee approved such 
action. 

Upon appointment, the Board would assume all of the management powers and responsibilities 
with respect to the Company previously granted to the Class A member. In addition to the above 
rights, Annapurna was required to consent to several actions by the Company in order for them to 
be effective. These actions included, but were not limited to, the following: 

• issuance of additional membership interests or issue debt instruments or securities; 

• execution, modification, termination or the waiver of any right under any agreement or 
contract between the Company and Enron, or an affiliate of Enron; 

• setting the Company’s financial policies regarding capital structure, including the 
issuance or retirement of debt or membership interests. 

Economics 

As the Class B interest holder, Annapurna was entitled to receive a preferred return of Libor plus 
7% on its $50 million investment in the Company. Enron, as the Class C interest holder would 
bear all of the net realized trading losses up to $200 million and was entitled to receive all 
earnings in excess of Annapurna’s preferred return. Annapurna would bear any net realized 
trading losses in excess of $200 million until its capital account was extinguished. 

In return for participating in the Company, Enron paid LJM a one time, upfront fee of $350,000. 
Neither Annapurna nor LJM had any rights to sell its interest in the Company to Enron nor did 
Enron guarantee LJM’s investment in either Annapurna or the Company. 

Other 

Enron and Annapurna also entered into an administrative services agreement whereby Enron 
agreed to provide certain administrative services to Annapurna in exchange for receiving any 
cash that would otherwise be available for distribution to the members of Annapurna after 
payment of all fees, expenses, any principle and interest owed to a third party investment bank 
and the stated equity return of 15% of Annapurna’s equity holders. 

Enron accounted for its investment in the Company under the equity method of accounting. 
Enron's cost basis in its pulp and paper trading business of approximately $85 million was 
“carried-over” and represented its basis in the Company. Enron recognized no gain or loss on 
the formation of the Company. 
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SUBSEQUENT TRANSACTIONS 

In December 2000, subsequent to the formation of the Company, Enron sold its Class C interest 
in the Company to Caymus Trust (Caymus), a special purpose vehicle, for $200 million. As a 
result of the sale, Enron recorded a gain of approximately $115 million, which equals the 
difference between the sale price and Enron’s cost basis in the Company. Caymus is capitalized 
with 97% debt and 3% equity from unrelated third parties. Caymus’ debt was secured by a total 
return swap written by Enron. 

In June 2001, a third party investor and Enron formed Sundance Industrial Partners L.P. to 
provide capital to expand the pulp and paper business. Upon formation, the partners of 
Sundance contributed their pulp and paper business assets and cash, which were used to 
purchase Annapurna and Caymus’ interest in the Company for $8.5 million and $207.3 million, 
respectively. 


Summary 

Transaction: 

• LJM purchased equity in SPE that formed a partnership with Enron 


Outcome: 

• LJM received fees of $350,000 

• LJM received return of $8MM capital plus 15% return on capital 
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AMENDED AND RESTATED 
LIMITED LIABILITY COMPANY AGREEMENT 
OF 

FISHTAIL LLC 

A Delaware Limited Liability Company 


This AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT OF 
FISHTAIL LLC (this “Agreement"), dated as of December 19, 2000 (the “ Effective Date"), is 
adopted, executed and agreed to, for good and valuable consideration, by Enron North America 
Corp., a Delaware corporation ("ENA"), and Annapurna LLC, a Delaware limited liability company 
(“Annapurna"). 

RECITALS 

1 . Fishtail LLC (the “ Company ”) was formed as a Delaware limited liability company on 
December 18, 2000 (the “ Formation Date"), by the filing of a Certificate of Formation (the 
“ Delaware Certificate") with the Delaware Secretary of State. ENA was admitted to the Company 
as the initial Member, effective as of the Formation Date, pursuant to that certain Limited Liability 
Company Agreement of the Company, dated as of the Formation Date (the "Original Agreement"). 

2. ENA and Annapurna now desire to amend and restate the Original Agreement in its 
entirety and, in connection therewith, to evidence the admission of Annapurna as a Member. 

3. It is the intention of the Members that the Company will conduct business as 
described herein from and after the Effective Date with the Members as all of the members of the 
Company. 

NOW THEREFORE, for good and valuable consideration, ENA and Annapurna hereby 
amend and restate the Original Agreement as follows: 


ARTICLE 1 
DEFINITIONS 

1 .0 1 Rules of Construction . Unless the context requires otherwise : (a) the gender (or lack 
of gender) of all words used in this Agreement includes the masculine, feminine, and neuter, (b) 
references to Articles and Sections refer to Articles and Sections of this Agreement; (c) references to 
Exhibits are to the Exhibits attached to this Agreement, each of which is made a part hereof for all 
purposes; (d) all accounting terms not specifically defined herein shall be construed in accordance 
with generally accepted accounting principles in the United States, except with respect to Capital 
Accounts and the items used in computing the Capital Accounts and except as otherwise specified 
herein; (e) the words “hereof,” “herein,” “hereby,” “hereunder” and other similar terms refer to this 
Agreement as a whole; (f) in the computation of periods of time, the word “from” means “from and 
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including” and the words “to” and “until” mean “to but excluding;” (g) a reference to a Person 
includes the successors and permitted assigns of such Person but such reference shall not modify the 
terms governing the assignment of rights and obligations hereunder; (h) the term “including” means 
“including, without limitation,” (i) references to applicable Laws refer to such applicable Laws as 
they may be amended from time to time, and references to particular provisions of an applicable Law 
include any corresponding provisions of any succeeding applicable Law; and (j) references to money 
refer to legal currency of the United States of America. 

i .02 Definitions As used in this Agreement, the following terms have the respective 
meanings set forth below or set forth in the Sections referred to below (and grammatical variations of 
such terms have correlative meanings): 

AAA - Section 10.12. 

Act - the Delaware Limited Liability Company Act, 6 Del. C. §18-101 et. seq.. as amended 
from time to time. 

Administrative Services Agreement - the Administrative Services Agreement dated of even 
date herewith between ENA and Annapurna. 

Affiliate - with respect to any Person, any Person directly or indirectly controlling, controlled 
by or under common control with such Person; provided that references to Affiliates of Enron shall 
refer also to (i) any Person in which Enron retains voting or management control, (ii) any Person in 
which Enron retains, directly or indirectly, economic exposure to or ownership of no less than 20% 
of the earnings of such person, and (iii) any Person formed as part of a structured financing 
transaction involving Enron or another Affiliate of Enron. For the purpose of this definition and 
Section 6.03, “control" (including, with correlative meanings, the terms “controlling”, “controlled 
by” and “under common control with”), as used with respect to any Person, mean the possession, 
directly or indirectly, of the power to direct or cause the direction of the management and policies of 
such Person, whether through the ownership of voting securities or by contract or agency or 
otherwise. 

Agreement - introductory paragraph. 

Annapurna Majority - the vote or consent of members holding in the aggregate 5 1% or more 
of the membership interests in Annapurna. 

Annapurna Rights - Section 6.06. 

Arbitration Notice - Section 10.12. 

Arbitrator - Section 10.12. 
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Assignee - any Person that acquires a Membership Interest or any portion thereof through a 
Disposition; provided, however, that, an Assignee shall have no right to be admitted to the Company 
as a Member except in accordance with Sections 3.03(a) and 3.03(c). 

Board of Directors - Section 6.05. 

Book Value - with respect to any property, such property’s adj usted basis for federal income 
tax purposes, except as follows: 

(a) The initial Book Value of any property contributed by a Member to the Company 
shall be the fair market value of such property as determined by the Class A Member, 

(b) The Book Values of all property shal 1 be adjusted to equal their respective fair market 
values as determined in accordance with Section 6.01(c) in connection with aMark-to-Market Event; 

(c) The Book Value of any property distributed to any Member shall be the fair market 
value of such property as determined in accordance with Section 6.01(c); and 

(d) The Book Values of all property shall be increased (or decreased) to reflect any 
adjustments to the adjusted basis of such property pursuant to Code Section 734(b) or Code Section 
743(b), but only to the extent that such adjustments are taken into account in determining Capital 
Accounts pursuant to Treasury Regulation Section 1.704-l(bX2)(iv)(m) and clause (f) of the 
definition of Profits and Losses. 

If the Book Value of property has been determined or adjusted pursuant to clauses (a), (b) or (d) 
hereof, such Book Value shall thereafter be adjusted by the Depreciation taken into account with 
respect to such property for purposes of computing Profits and Losses and other items allocated 
pursuant to Article 5. 

Business Day - any Day other than a Saturday, a Sunday, or a holiday on which commercial 
banks in the State of New York or the State of Texas are closed. 

Capital Account - Section 4.06. 

Capital Contribution - with respect to any Member, the amount of money and the net agreed 
val ue o f any assets (other than money) contributed to the Company by the Member. Any reference in 
this Agreement to the Capital Contribution of a Member shall include a Capital Contribution of its 
predecessors in interest. 

Claim - any and ail judgments, claims, causes of action, demands, lawsuits, suite, 
proceedings. Governmental investigations or audits, losses, assessments, fines, penalties, 
administrative orders, obligations, costs, expenses, liabilities and damages (whether actual, 
consequential or punitive), including interest, penalties, reasonable attorney’s fees, disbursements 
and costs of investigations, deficiencies, levies, duties and imposts. 
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Class A Member - ENA and any other Person hereafter admitted to the Company as a Class 
A Member as provided in this Agreement, but such term does not include any Person who has ceased 
to be a Class A Member in the Company. 

Class A Membership Interest - the Membership Interest held by a Class A Member. 

Class B Member - Annapurna and any other Person or Persons hereafter admitted to the 
Company as a Class B Member as provided in this Agreement, but such term does not include any 
Person who has ceased to be a Class B Member in the Company. 

Class B Membership Interest - the Membership Interest held by a Class B Member. 

Class C Member - ENA and any other Person hereafter admitted to the Company as a Class 
C Member as provided in this Agreement, but such term does not include any Person who has ceased 
to be a Class C Member in the Company. 

Class C Membership Interest - the Membership Interest held by a Class C Member. 

Code - means the Internal Revenue Code of 1986, as amended. 

Commitment - means, subject in each case to adjustments on account of Dispositions and 
issuances of new Membership Interests as provided in this Agreement, the amount specified for such 
Membership Interest as its Commitment on Exhibit A hereto. 

Company - Recital 1 . 

Conveyance - the Conveyance and Agreement in the form attached hereto as Exhibit C 
hereto whereby the Permitted Assets are transferred to the Company as the Capital Contribution of 
the Class A Member, as amended from time to time. 

Confidential Information - all information and data (whether oral, written, or electronic, and 
including all copies thereof) that are furnished or submitted to a Member or its Affiliates with respect 
to the Company and its subsidiaries. Notwithstanding the foregoing, the term “ Confidential 
Information" shall not include any information that (a) is in the public domain at the time of its 
disclosure or thereafter, or (b) has been independently acquired or developed by a Member or its 
Affiliates, in each case other than as a result of a disclosure by a Person in contravention of a duty 
not to disclose such information. 

Credit Agreement - the Credit Agreement dated as of December 19, 2000, among 
Annapurna, the Lenders party thereto, and The Chase Manhattan Bank, as Administrative Agent and 
as Collateral Agent. 

Day - a calendar day, provided, however, that, if any period of Days referred to in this 
Agreement shall end on a Day that is not a Business Day, then the expiration of such period shall be 
automatically extended until the end of the first succeeding Business Day. 
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Delaware Certificate - Recital 1 . 

Delinquent Member - Section 4.04. 

Depreciation - for each fiscal year, an amount equal to the depreciation, amortization or 
other cost recovery deduction allowable for federal income tax purposes with respect to property for 
such fiscal year, except that (A) with respect to any property the Book Value of which differs from 
its adjusted tax basis for Federal income tax purposes and which difference is being eliminated by 
use of the “remedial method” pursuant to Treasury Regulation Section 1 .704-3(d), Depreciation for 
such fiscal year shall be the amount of book basis recovered for such fiscal year under the rules 
prescribed by Treasury Regulation Section 1 .704-3(d)(2), and (B) with respect to any other property 
the Book Value of which differs from its adjusted tax basis at the beginning of such fiscal year, 
Depreciation shall be an amount which bears the same ratio to such beginning Book Value as the 
federal income tax depreciation, amortization, or other cost recovery deduction for such fiscal year 
bears to such beginning adjusted tax basis; provided that if the adjusted tax basis of any property at 
the beginning of such fiscal year is zero, Depreciation with respect to such property shall be 
determined with reference to such beginning value using any reasonable method selected by the 
Class A Member. 

Designated Business - means the use of the wholesale business model heretofore developed 
by the Wholesale Services Group of Enron for the creation of value by the development of efficient 
and price-transparent markets in the Pulp and Paper and Lumber businesses through the 
establishment and operation, acting as a principal, of a real-time physical and financial trading 
system, together with the associated commercial activities, encompassing the execution and delivery 
of trading contracts relating to the purchase and sale of physical products in the Pulp and Paper and 
Lumber businesses, and the marketing and provision of financial risk management services or 
contracts (such as swap agreements and option agreements) solely relating to the prices of physical 
products produced in the Pulp and Paper and Lumber businesses and to price differentials relating to 
such physical products between different delivery points, times or grades. 

Dispose , Disposing or Disposition - with respect to any asset (including a Membership 
Interest or any portion thereof), a sale, assignment, transfer, conveyance, gift, exchange or other 
disposition of such asset, whether such disposition be voluntary, involuntary or by operation of 
applicable Law, including the following: (a) in the case of an asset owned by a natural person, a 
transfer of such asset upon the death of its owner, whether by will, intestate succession or otherwise; 
(b) in the case of an asset owned by an entity, (i) a merger or consolidation of such entity (other than 
where such entity is the survivor thereof), (ii) a conversion of such entity into another type of entity, 
or (iii) a distribution of such asset, including in connection with the dissolution, liquidation, 
winding-up or termination of such entity; and (c) a disposition in connection with, or in lieu of, a 
foreclosure of an Encumbrance; but such terms shall not include the creation of an Encumbrance. 

Dispute - Section 10.12. 

Disputing Member - Section 10.12. 
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Disqualifying Disposition - means any Disposition of any Member’s Membership interest if 
and to the extent that giving effect thereto would cause the Company to be a “publicly traded 
partnership” under the Code and applicable regulations thereunder. 

Dissolution Event • Section 9.01. 

Distribution Date - June 30 and December 3 1 of each year, commencing with June 30, 200! 
and ending upon a Dissolution Event; provided that if any Distribution Date would otherwise fail on 
a Day that is not a Business Day, then the relevant Distribution Date will be the first following Day 
that is a Business Day unless that Day falls in the next calendar month, in which case that date will 
be the first preceding Day that is a Business Day. 

Effective Date - introductory paragraph. 

Encumber, Encumbering, or Encumbrance - the creation of a security interest, lien, pledge, 
mortgage or other encumbrance, whether such encumbrance be voluntary, involuntary or by 
operation of applicable Law. 

Enron - Enron Corp., an Oregon corporation and its successors. 

Excluded Activity - means any activity of any kind or character other than the Designated 
Business. 

FAA - Section 10.12. 

Fiscal Year - means the year commencing on each January 1 and ending on each December 
31. 

Formation Date - Recital 1 . 

Indemnification Agreement - means the Indemnification Agreement dated as of the Effective 
Date by and among Enron, The Chase Manhattan Bank and Annapurna. 

Initial Capital Contribution - means the initial Capital Contribution made by a Member 
pursuant to Section 4.01 . 

Interest Certificates - Section 3.02. 

Investment Company Act - The Investment Company Act of 1940, as amended. 

Law - means any law, treaty, statute, rule, regulation, order, code, judgment, decree, 
injunction, writ, requirement or decision of or agreement with or by any government or governmental 
department, commission, board, court, authority or agency having jurisdiction of the matter in 
question. 


HoustonfUiuii 

FCXA Confidential 
Treatment Request od by 


6 


SENATE 
a NNA - 00066 



32 


Lenders - has the meaning assigned to it in the Credit Agreement. 

LIBOR - means an interest rate that is (a) the rate per annum (rounded upward, if not an 
integral multiple of 1/100 ofl%, to the nearest 1/100 of 1% per annum) appearing on Telerate Page 
3750 (or any successor page) as the London interbank offered rate for deposits in Dollars at 
approximately 11:00 a.m. (London time) two business days before the first day of the relevant 
Quarterly Period for a term comparable to such Quarterly Period; (b) if for any reason the rate 
specified in clause (a) of this definition does not so appear on Telerate Page 3750 (or any successor 
page), the rate per annum (rounded upward, if not an integral multiple of 1/100 of 1 %, to the nearest 
1/100 of 1% per annum) appearing on Reuters Screen LIBO page (or any successor page) as the 
London interbank offered rate for deposits in Dollars at approximately 1 1 :00 a.m. (London time) two 
business days before the first day of such Quarterly Period for a term comparable to such Quarterly 
Period; provided, however, if more than one rate is specified on Reuters Screen LIBO page (or any 
successor page), the applicable rate shall be the arithmetic mean of all such rates; and (c) if the rate 
specified in clause (a) of this definition does not so appear on Telerate Page 3750 (or any successor 
page) and if no rate specified in clause (b) of this definition so appears on Reuters Screen LIBO page 
(or any successor page), the interest rate per annum (rounded upward to the nearest whole multiple 
of 1/16 of 1% per annum if such rate is not such a multiple) equal to the rate per annum at which 
deposits in Dollars are offered by the principal office of The Chase Manhattan Bank in London, 
England to prime banks in the London interbank market at 1 1 :00 A.M. (London time) two Business 
Days before the first day of such Quarterly Period in an amount substantially equal to the estimated 
amount of the Preferred Return then due and for a period equal to such Quarterly Period. 

Loan Documents - has the meaning assigned to it in the Credit Agreement. 

Loans - has the meaning assigned to it in the Credit Agreement. 

Lumber - means the harvesting, processing, manufacture, sale and distribution of logs and 
raw and finished lumber and lumber products of all grades and types. 

Majority - means more than 50.00%. 

Majority-in-Interests - with respect to any class of Members, means Members of such class 
holding a Majority in Sharing Ratios held by Members of such class. 

Mark- to- Market Event - any of the following: (a) the acquisition of a Membership Interest 
in the Company by any new or existing Member or the increase in a Member's Capital Account in 
exchange for more than a de minimis capital contribution to the Company; (b) the distribution by the 
Company to a Member of more than a de minimis amount of property as consideration for a 
Membership Interest in the Company or the increase in a Member’s Capital Account; and (c) the 
liquidation of the Company within the meaning of U.S. Treasury Regulations Section 1.704- 
l (b)(2)(ii)(g)(l) (other than pursuant to Section 708(b)(1)(B) of the Code); provided that adjustments 
pursuant to clauses (a) and (b) above shall be made only if the Class A Member reasonably 
determines that such adjustments are necessary or appropriate to reflect the relative economic 
interests of the Members in the Company. 


Houstonfishtail 


7 


FOIA Confidential 
Treatment Requested by 
JPMC 


SEAturg 
ANN *- 0 0067 



33 


Mediation Notice - Section 10.12. 

Mediator - Section 10. 12. 

Member - a Class A Member, a Class B Member or a Class C Member, or any Person 
hereafter admitted to the Company as a member of the Company as provided in this Agreement, but 
such term does not include any Person who has ceased to be a member of the Company. 

Membership Interest - with respect to any Member, such Member’s limited liability 
company interest in the Company, which represents (a) that Member’s status as a Member; (b) that 
Member’s right to receive distributions from the Company; (c) all other rights, benefits and 
privileges enjoyed by that Member (under the Act, this Agreement, or otherwise) in its capacity as a 
Member, including that Member’s rights to vote, consent and approve and otherwise to participate in 
the management of the Company; and (d) all obligations, duties and liabilities imposed on that 
Member (under the Act, this Agreement or otherwise) in its capacity as a Member, including any 
obligations to make Capital Contributions. 

Original Agreement - Recital 1 . 

Permitted Assets - (a) the property interest conveyed pursuant to the Conveyance, which is 
intended to constitute an economic interest equal to 1 00 % of the net economic benefits or burdens of 
existing and future contracts executed in the Designated Business as conducted by the Wholesale 
Services Group of Enron for the economic benefit of the Company, but specifically excluding any 
economic interest in the economic benefits and burdens of any Excluded Activity, and (b) 
investments of Capital Contributions permitted under Section 4.03(b). 

Preferred Applicable Rate - with respect to each Quarterly Period, LIBOR plus 7% per 

annum. 


Preferred Distribution Amount - Section 5.01(d). 

Preferred Return - with respect to Class B Interests for any Quarterly Period, an amount 
equal to (a) the Preferred Applicable Rate for such Quarterly Period multiplied by (b) a fraction, the 
numerator of which is the number of days in such Quarterly Period and the denominator of which is 
365 multiplied by (c) the sum of (i) the Commitments attributable to such Class B Interest as of the 
beginning of such Quarterly Period and (ii) all unpaid Preferred Return accumulated prior to such 
Quarterly Period in respect of such Class B Interest. 

Profits and Losses - for each fiscal year, an amount equal to the Company’s taxable income 
or loss for such fiscal year, determined in accordance with Code Section 703(a) (for this purpose, all 
items of income, gain, loss, or deduction required to be stated separately pursuant to Code Section 
703(a)(1) shall be included in taxable income or loss), with the following adjustments (without 
duplication): 
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(a) Any income of the Company that is exempt from Federal income tax and not 
otherwise taken into account in computing Profits and Losses pursuant to this definition of “Profits” 
and “Losses” shall be added to such taxable income or loss; 

(b) Any expenditures of the Company described in Code Section 705(a)(2)(B) or treated 
as Code Section 705(a)(2)(B) expenditures pursuant to U.S. Treasury Regulations Section 
1 .704-1 (b)(2)(iv)(i) and not otherwise taken into account in computing Profits or Losses pursuant to 
this definition of “Profits” and “Losses” shall be subtracted from such taxable income or loss; 

(c) In the event the Book Value of any asset is adjusted pursuant to a Mark-to-Market 
Event, the amount of such adjustment shall be treated as an item of gain (if the adjustment increases 
the Book Value of the asset) or an item of loss (if the adjustment decreases the Book Value of the 
asset) from the Disposition of such asset and shall be taken into account for purposes of computing 
Profits or Losses; 

(d) Gain or loss resulting from any Disposition of property with respect to which gain or 
loss is recognized for Federal income tax purposes shall be computed by reference to the Book Value 
of the property Disposed of, notwithstanding that the adjusted tax basis of such property differs from 
its Book Value; 

(e) In lieu of the depreciation, amortization, and other cost recovery deductions taken into 
account in computing such taxable income or loss, there shall be taken into account Depreciation for 
such fiscal year, computed in accordance with the definition of Depreciation; and 

(f) To the extent an adjustment to the adjusted tax basis of any asset pursuant to Code 
Section 734(b) is required, pursuant to Treasury Regulation Section 1 .704-l(b)(2Xiv)(m)(4), to be 
taken into account in determining Capital Account balances as a result of a distribution other than in 
liquidation of a Member’s Membership Interest in the Company, the amount of such adjustment shall 
be treated as an item of gain (if the adjustment increases the basis of the asset) or an item of loss (if 
the adjustment decreases such basis) from the Disposition of such asset and shall be taken into 
account for purposes of computing Profits or Losses. 

Pulp and Paper - means the processing, manufacture, sale and distribution of wood pulp, 
paper and paper products of all grades and types. 

Quarterly Period - each period from, and including, the last day of a calendar quarter to, but 
excluding, the last day of the next following calendar quarter, provided that (a) the initial Quarterly 
Period will commence on, and include, the Effective Date and end on March 31, 2001, and (b) the 
final Quarterly Period will end on, but exclude, the date of occurrence of a Dissolution Event. 

Securities Act - the Securities Act of 1933, as amended. 

Sharing Ratio - subject in each case to adjustments in accordance with this Agreement or in 
connection with Dispositions of Membership Interests, from and after the Effective Date the 
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percentage specified for a Member as its Sharing Ratio on Exhibit A; provided, however, that the 
total of all Sharing Ratios shall always equal 100%. 

Subject Person - Section 3.06. 

Tax Matters Partner - Section 7.01. 

Term - Section 2.07. 

Transaction Documents - this Agreement, the Conveyance, the Indemnification Agreement, 
the Limited Liability Company Agreement of Annapurna, the Administrative Services Agreement 
and the Loan Documents. 

1.03 Other Definitions. Other terms defined in this Agreement have the meanings so 
given them. 


ARTICLE 2 
ORGANIZATION 

2.01 Formation; Continuation; Amendment and Restatement. The Company was 
formed as a Delaware limited liability company by the filing of the Delaware Certificate, as of the 
Formation Date. ENA and Annapurna hereby continue the Company, pursuant to the terms and 
conditions of this Agreement and the Act. The Agreement amends and restates in its entirety and 
supersedes the Original Agreement which shall have no further force or effect. 

2.02 Name. The name of the Company shall continue to be “ Fishtail LLC’ and all 
Company business must be conducted in that name or such other names that comply with applicable 
Law as the Class A Member may select; provided that the Class A Member may not choose to 
conduct business in any other name, or choose the name of any subsidiary entity owned by the 
Company, which includes the word “Annapurna” or any of the names of any of the members of 
Annapurna or lender to Annapurna or any other reference to Annapurna or any such member or 
lender without the consent of the Class B Member or such member or lender, as the case may be. 

2.03 Registered Office; Registered Agent; Principal Office in the United States; Other 
Offices. The registered office of the Company required by the Act to be maintained in the State of 
Delaware shall be the office of the initial registered agent named in the Delaware Certificate or such 
other office (which need not be a place of business of the Company) as the Class A Member may 
designate in the manner provided by applicable Law. The registered agent of the Company in the 
State of Delaware shall be the initial registered agent named in the Delaware Certificate or such other 
Person or Persons as the Class A Member may designate in the manner provided by applicable Law. 
The principal office of the Company in the United States shall be at such place as the Class A 
Member may designate, which need not be in the State of Delaware, and the Company shall maintain 
records there or such other place as the Class A Member shall designate and shall keep the street 
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address of such principal office a t the registered office of the Company in the State of Delaware. 
The Company may have such other offices as the Class A Member may designate. 

2.04 Purposes. The purposes of the Company are to engage in the following activities: (i) 
holding title to and beneficial ownership of the Permitted Assets, cash received in connection with 
the capital contributions referred to in Article 4 and investments permitted by Section 4.03(b), (ii) 
engaging, to the extent of ownership of the Permitted Assets, in the Designated Business, (iii) issuing 
the Membership Interests referred to in Article 3, (iv) collecting cash proceeds from the Permitted 
Assets held by the Company and making the distributions contemplated by Article 5 and paying the 
liabilities incurred in respect of Permitted Assets pursuant to the Conveyance and other operating 
expenses of the Company and (v) engaging in activities incidental to, resulting from, or otherwise 
necessary to facilitate, the activities referred to in the foregoing clauses (i) through (iv) and engaging 
in such actions as are expressly required to be taken pursuant to this Agreement. The Company shall 
not engage in any activity other than those activities referred to in the preceding sentence. 

2.05 Powers . The Company shall possess and may exercise all of the powers and 
privileges granted by the Act or by any other applicable Law or by this Agreement, together with any 
powers incidental thereto, so far as such powers and privileges are necessary or convenient to the 
conduct, promotion or attainment of the permitted business purposes or activities of the Company. 

2.06 Foreign Qualification. Prior to the Company’s conducting business in any 
jurisdiction other than Delaware, the Class A Member shall cause the Company to comply, to the 
extent procedures are available and those matters are reasonably within the control of the Class A 
Member, with all requirements necessary to qualify the Company as a foreign limited liability 
company in that jurisdiction. The Class A Member shall not conduct business in any jurisdiction 
wherein the conduct by the Company of business in such jurisdiction might result in subjecting any 
Member to any tax, penalty, liability or cost (other than any such imposed on the Company as a 
result of its doing business in such jurisdiction). At the request of the Class A Member, each 
Member shall execute, acknowledge, swear to, and deliver all certificates and other instruments 
conforming with this Agreement that are necessary or appropriate to qualify, continue, and terminate 
the Company as a foreign limited liability company in all such jurisdictions in which the Company 
may conduct business as permitted by this Section 2.06, and shall supply copies of all such 
certificates and other instruments (as delivered) to each Member. 

2.0? Term. The term of the Company (the “Term") commenced on the Formation Date 
and shall end on December 31, 2005 or at such earlier time as the Company is dissolved in 
accordance with Article 9 hereof. The existence of the Company as a separate legal entity shall 
continue until cancellation of the certificate of formation of the Company as provided in the Act. 

2.08 Fiscal Year. The fiscal year of the Company for financial statement and Federal 
income tax purposes shall be the same and shall end on December 3 1 of each year, except as may be 
required by the Code. 

2.09 Compensation and Expenses . Except as otherwise expressly provided in this 
Agreement, including Section 6.07 hereof, no Member or Affiliate of any Member shall receive any 
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salary, fee, or draw for services rendered to or-on behalf of the Company or otherwise in its capacity 
as a Member, nor shall any Member or Affiliate of any Member be reimbursed by the Company for 
any expenses incurred by such Member or Affiliate on behalf of the Company or otherwise in its 
capacity as a Member, except as otherwise contemplated by the Transaction Documents. 

2.10 Independent Activities; Transactions with Affiliates. The Class A Member and any 
of its officers and directors shall be required to devote only such time to the affairs of the Company 
as the Class A Member determines in its reasonable discretion may be necessary to manage and 
operate the Company and to manage the Designated Business as contemplated by Section 6.0 1 , and 
each such Person shall be free to serve any other Person or enterprise in any capacity that it may 
deem appropriate in its discretion. 


ARTICLE 3 

MEMBERSHIP; DISPOSITIONS OF INTERESTS 

3.01 Initial Members. ENA was admitted to the Company as the initial Member, effective 
as of the Formation Date, pursuant to the Original Agreement. 

3.02 Classes of Members, (a) Effective as of the Effective Date, there axe herebycreated 
three classes of Members in the Company, Class A Members, Class B Members and Class C 
Members, and each shall have the respective rights accorded it under this Agreement. ENA’s 
Membership Interest is hereby converted into that of the initial Class A Member, and Annapurna is 
hereby admitted as the initial Class B Member and ENA is hereby admitted as the initial Class C 
Member. The names and addresses of the Members as of the date hereof are set forth on Exhibit A 
hereto. 


(b) The Membership Interests of the Members may, at the option o f the Class A 
Member, be evidenced by certificates (“ Interest Certificates ’’). Interest Certificates shall be in the 
form of Exhibit B, together with any changes therein approved by the Class A Member. Interest 
Certificates need not be issued for all class of Membership Interests, but if any Interest Certificates 
have been issued, an Interest Certificate for any Member shall be issued to such Member upon 
request by such Member to the Class A Member. Interest Certificates need not bear a seal of the 
Company but shall be executed by the Class A Member (including by facsimile signature) and shall 
state the class of Membership Interest represented by such Interest Certificate. The Interest 
Certificates shall be consecutively numbered (on a class by class basis). The Class A Member shall 
maintain Interest Certificate books and records for the Company. The Class A Member may 
determine the conditions upon which a new Interest Certificate may be issued in place of an Interest 
Certi ficate that is alleged to have been lost, stolen or destroyed and may, in its discretion, require the 
Member holding such Interest Certificate to give such security in respect thereof as the Class A 
Member shall determine. Each Interest Certificate shall bear a legend substantially in the following 
form: 


THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE 
SECURITIES ACT OF 1933, AS AMENDED (THE "SECURITIES ACT") 


HousronfUhw! 


FOWCortWsnfal 
Treatment Requested by 
JPMC 


SENATE 
ANNA- 00072 



38 


AND MAY NOT BE OFFERED OR SOLD UNLESS IT HAS BEEN 
REGISTERED UNDER THE SECURITIES ACT OR UNLESS AN 
EXEMPTION FROM THE REGISTRATION REQUIREMENTS THEREOF 
IS AVAILABLE (AND, IN SUCH CASE, AN OPINION OF COUNSEL 
REASONABLY SATISFACTORY TO THE COMPANY SHALL HAVE 
BEEN DELIVERED TO THE COMPANY AND THE OTHER MEMBERS TO 
THE EFFECT THAT SUCH OFFER AND SALE IS NOT REQUIRED TO BE 
REGISTERED UNDER THE SECURITIES ACT). 

THIS CERTIFICATE IS SUBJECT TO CERTAIN RESTRICTIONS ON 
TRANSFER (INCLUDING CERTAIN DISQUALIFYING DISPOSITIONS) 
SET FORTH IN THE AMENDED AND RESTATED LIMITED LIABILITY 
COMPANY AGREEMENT OF THE COMPANY DATED AS OF 
DECEMBER 19, 2000 (AS SUCH AGREEMENT MAY BE AMENDED FROM 
TIME TO TIME), A COPY OF WHICH MAY BE OBTAINED FROM THE 
COMPANY AT ITS PRINCIPAL EXECUTIVE OFFICES. 

3.03 Dispositions of Membership Interests. 

(a) General Restriction. NoDisqualifyingDispositionofaMembeiship Interest 

(or any interest therein) shall be permitted, authorized or recognized for any purpose. Except as 
limited by the foregoing sentence, ENA may Dispose of all or any portion of its Class A Membership 
Interest or Class C Membership Interest to an Affiliate of Enron as long as the requirements of 
Sections 3.03(b) and (c) are satisfied and may Dispose of all or any portionof a Class C Membership 
Interest after the dissolution, winding up or other termination of the Affiliate of Enron beneficially 
owning the Class C Member Interest. Except as set forth in the immediately preceding sentence, a 
Class A Member or a Class C Member may not Dispose of a portion or all of its Membership Interest 
without the consent of the other Membets. A Class B Member or a Class C Member may not 
dispose of a portion or all of its Membership Interest without the consent of ENA; provided, 
however , that (y) during any period the Board of Directors has been approved and is acting, approval 
of the Board of Directors in accordance with Section 6.05(e) shall be deemed to constitute the 
approval of ENA for any such transfer, and (z) consent to such Disposition will not unreasonably be 
withheld; ENA hereby irrevocably consents to the Disposition of the Class B Membership Interest of 
Annapurna (i) occurring as a Disposition for security purposes pursuant to the Loan Documents and 
to any Disposition after a default in the payment of obligations pursuant to the Loan Documents 
(“Foreclosure"), (ii) occurring as a Disposition pursuant to the provisions of Section 3 .03(d) below 
of all or any part of the Class B Membership Interest of Annapurna to one or more persons who in 
each instance is a “qualified purchaser" within the meaning of the Investment Company Act and the 
rules and regulations promulgated thereunder, or (iii) to an Affiliate of Annapurna provided that such 
Affiliate can demonstrate to the reasonable satisfaction of the Class A Member that such Affiliate 
has the financial capacity to make its Capital Contributions pursuant to the requirements of this 
Agreement. Any Disposition effected other than in compliance with this Section 3.03(a) shall be 
void and the Company shall not recognize it; provided, however, that the transferee in any such 
Disposition (other than a Disposition prohibited by the first sentence of this Section 3.03(a)) shall be 
treated for all purposes as an Assignee of a Membership Interest without the right to become a 
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Member of the Company for purposes of this Agreement (except as otherwise provided pursuant to 
this Section 3.03). 

(b) Admission of Assignee as a Member. An Assignee has the right to be 
admitted to the Company as a Member, with the Membership Interest (and attendant Sharing Ratio) 
so transferred to such Assignee, only if such Disposition is effected in strict compliance with this 
Section 3.03. 


(c) Requirements Applicable to All Dispositions and Admissions. In addition to 
the requirements set forth in Sections 3.03(a) and 3.03(b), any Disposition of a Membership Interest 
and any admission of an Assignee as a Member (other than the Disposition from Annapurna to the 
lenders for security purposes) shall also be subject to the following requirements, and such 
Disposition (and admission, if applicable) shall not be effective unless such requirements are 
complied with; provided, however, that the non-disposing Members, in their sole and absolute 
discretion, may waive any of the following requirements: 

(i) Disposition Documents. The following documents must be delivered 

to the non-disposing Members and must be reasonably satisfactory, in form and substance, to the 
Class A Member (to a Majority-in-Interest of the non-Disposing Members, if the Disposing Member 
is the Class A Member): 


(A) Disposition Instrument. A copy of the instrument pursuant to 
which the Disposition is effected. 

(B) Ratification of this Agreement An instrument, executed by 
the Disposing Member and its Assignee, containing the following information and agreements, to the 
extent they are not contained in the instrument described in Section 3.03(c)(i)(A): (I) the notice 
address of the Assignee; (II) the Sharing Ratios after the Disposition of the Disposing Member and 
its Assignee (which together must total the Sharing Ratio of the Disposing Member before the 
Disposition); (HI) the Assignee’s ratification of this Agreement and agreement to be bound by it, and 
its confirmation that the representations and warranties in Section 3.03(c)(iXE) are true and correct 
with respect to it; and (IV) representations and warranties by the Disposing Member and its Assignee 
that the Disposition and admission is being made in accordance with all applicable Laws. 

(C) Securities Law Opinion. Unless the Membership Interest 
subject to the Disposition is registered under the Securities Act and any applicable state securities 
Law, a favorable opinion of the Company’s legal counsel (who maybe an employee of Enron or an 
Affiliate of Enron), or of other legal counsel acceptable to the non-disposing Members, to the effect 
that the Disposition and admission is being made pursuant to a valid exemption from registration 
under such Laws and in accordance with those Laws; provided, however, that this Section 
3.03(c)(i)(C) shall not apply to a Disposition by any Member to one of its Affiliates. 

(D) Investment Company Act Opinion. A favorable opinion of the 
Company’s legal counsel (who may be an employee of Enron or an Affiliate of Enron), or of other 
legal counsel. acceptable to the non-disposing Members, to the effect that the Disposition and 
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admission will no! result in the Company being required to register as an investment company under 
the Investment Company Act. 


(E) Representations and Warranties. Representations and 
warranties to the Company and each Member that the following statements are true and correct as of 
the date of Disposition and admission with respect to the Assignee: 

( 1 ) that Assignee is duly formed, validly existing, and in 
good standing under the applicable Laws of the jurisdiction of its formation; and that 
Assignee has full power and authority to execute and deliver this Agreement and to perform 
its obligations hereunder, and all necessary actions by the board of directors, managers, 
members, trustees, beneficiaries, or other applicable Persons necessary for the due 
authorization, execution, delivery, and performance of this Agreement by that Assignee have 
been duly taken; 


(2) that Assignee has duly executed and delivered this 
Agreement, and it constitutes the legal, valid and binding obligation of that Assignee 
enforceable against it in accordance with its terms (except as may be limited by the effect of 
any bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting creditors’ 
rights generally and by general principles of equity, regardless of whether considered in a 
proceeding at law or in equity); 

(3) that Assignee is acquiring its Membership Interest 
based upon its own investigation, and the exercise by that Assignee of its rights and the 
performance by such Assignee of its obligations under this Agreement will be based upon its 
own investigation, analysis and expertise; its acquisition of its Membership Interest (i) is 
being made for its own account for investment, and not with a view to the sale or distribution 
thereof in violation of applicable securities Laws, (ii) is being made pursuant to a valid 
exemption from registration under the Securities Act and any applicable state securities Laws 
and in accordance with those Laws, (iii) does not subject the Company to regulation under 
the Investment Company Act, (iv) it has obtained from the Company all such information as 
it has requested to evaluate its investment in the Company, and (v) it is a “qualified 
purchaser” within the meaning of the Investment Company Act and the rules and regulations 
thereunder. 


(4) that Assignee is not subject to, or is exempt from, 
regulation as a “holding company,” or a “subsidiary company” of a “holding company,” 
within the meaning of the Public Utility Holding Company Act of 1935, as amended; 

(5) the execution, delivery and performance by that 
Assignee of each Transaction Document to which it is a party do not contravene, or 
constitute a default under, any provision of Law (including, without limitation. Regulations 
U or X issued by the Board of Governors of the Federal Reserve System) applicable to that 
Assignee, or any judgment, injunction, order, decree or material agreement binding upon that 
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Assignee or result in the creation or imposition of any Encumbrance on any asset of that 
Assignee; 


(6) the execution, delivery and performance by that 
Assignee of each Transaction Document to which it is a party do not require, in respect of 
that Assignee, any action by or in respect of (including any license or permit), or filing with, 
any governmental body, agency or official, which has not been obtained or made and which 
is not in full force and effect, except for actions or filings under the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976 or filings pursuant to the Securities Exchange Act of 
1 934, in each case which are to be performed or filed at a date after the date of the relevant 
Transaction Document; 


(7) there are no actions, suits, proceedings or known 
investigations pending or, to the knowledge of that Assignee, threatened against or affecting 
that Member or any of its properties, assets, rights or businesses, in any court or before or by 
any governmental department, board, agency or instrumentality, domestic or foreign, or any 
arbitrator, that Assignee has not received any currently effective notice of any default, permit, 
determination or award of any court, any governmental department, board, agency or 
instrumentality, domestic or foreign, or any arbitrator; and 

(8) that Assignee is not an “investment company” within 
the meaning of the Investment Company Act. 

(F) Ratification of Administrative Services Agreement. An 
instrument, executed by the Disposing Member and its Assignee, containing Assignee’s 
ratification of the Administrative Services Agreement and agreement to be bound by it as the 
successor to the Disposing Member. 

(ii) Payment of Expenses. The Disposing Member and its Assignee shall 
pay, or reimburse the Company for, all reasonable costs and expenses incurred by the Company in 
connection with the Disposition and admission, including the legal fees incurred in connection with 
the legal opinions referred to in Section 3.03(c)(i)(C) and (D), on or before the tenth Day after the 
receipt by that Person of the Company’s invoice for the amount due. 

(iii) No Release. No Disposition of a Membership Interest shall effect a 
release of the Disposing Member from any liabilities to the Company or the other Members arising 
from events occurring prior to the Disposition. 

(d) Sales by the Class B Member; Right of First Offer; Drag Along Rights, (i) 
At any time after six months from the Effective Date, if Annapurna desires to make a Disposition 
which constitutes a sale (referred to herein as grammatically applicable as "Sale," "Sell," “ Sole T or 
"Purchase") of all of its Class B Membership Interest (except as permitted under Section 3.03(a)(i) 
or 3.03(a)(iii) above), Annapurna (the “ Disposing Person ”) must notify each other Member (the 
“ Non-Initiating Holders") in writing (the “ Right of First Offer Notice") of the proposed Sale. The 
Right of First Offer Notice shall include a description of the Class B membership Interest to be Sold 
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(the “ Disposition Interest"), and state that each Non-Initiating Holder shall be given one right, for a 
period expiring on the close of business in Houston, Texas on the thirtieth (30th) day following the 
date of the Right of First Offer Notice (the “Right of First Offer Period"), to offer to Purchase the 
Disposition Interest from the Disposing Person before it may be Sold to any third party. On or 
before the expiration of the Right of First Offer Period, each Non-Initiating Holder receiving the 
Right of First Offer Notice may notify the Disposing Person that it wishes to Purchase the 
Disposition Interest for a consideration to be described in the notification to the Disposing Person 
(the “ Offer to Purchase"). The consideration set forth in the Offer to Purchase may be cash, other 
property or a combination of both; provided, however, that any Offer to Purchase containing a non- 
cash component of the proposed price shall also include a cash Purchase option of equivalent value 
(subject to no conditions not applicable to any offer containing non-cash consideration) which may 
be accepted by the Disposing Person. Failure to respond within the Right of First Offer Period by 
any Non-Initiating Holder (the “Non-Responding Holder") (unless the provisions of Section 3.03(c) 
are applicable) shall be deemed to be notification by the Non-Responding Holder to the Disposing 
Person that the Non-Responding Holder does not wish to make an Offer to Purchase or to Purchase 
the Disposition Interest. The Disposing Person shall accept or reject each Offer to Purchase within 
ten (10) days after receipt thereof (the “Acceptance Period' ) for any reason ihe Disposing Person 
deems adequate in its sole discretion. If the Disposing Person accepts any Offer to Purchase, the 
closing of the transaction contemplated by such Offer to Purchase shall occur on a mutually 
acceptable date not later than the tenth (1 0th) day following the expiration ofthe Acceptance Period. 
If the Disposing Person rejects all Offers to Purchase (or receives no Offers to Purchase within the 
Right of First Offer Period), such Disposing Person may Sell the Disposition Interest (subject to the 
provisions of Section 3.03(c)) to any other Person for a period (the “ Selling Period ") of one hundred 
eighty (180) days following: 

(A) the earlier of (1) the date on which the Right of First Offer 
Period expired, if no Offers to Purchase were received or (2) the date on which all such Offers to 
Purchase were rejected by the Disposing Person; or 

(B) if an Offer to Purchase was accepted by the Disposing Person, 
the tenth ( 1 0th) day following the earlier of ( 1) the expiration ofthe Acceptance Period, if the closing 
did not occur during or prior to such ten (10) day period for a reason attributable to the Member 
making the Offer to Purchase that was accepted, or (2) the date of abandonment of such Offer to 
Purchase and the transaction contemplated thereby by the mutual agreement of the parties thereto; 

provided, however, that in the event such Disposing Person received an Offer or 
Offers to Purchase all but not less than all of the Disposition Interest, no such Sale to a third person 
may be made unless the consideration received or receivable by the Disposing Person in respect of 
the Disposition Interest has a greater cash value than the cash consideration offered to the Disposing 
Person in the highest ofthe rejected Offers to Purchase. If the Disposition Interest is not Sold in 
compliance with the provisions of this Section 3.03(d)(i) during such one hundred eighty (ISO) day 
period, it shall again become subject to this Section 3.03(d)(i) 

(ii) If no Offer to Purchase is accepted by the Disposing Person pursuant to 
Section 3,03(d)(i), then the Disposing Person shall have the option to require each Non-Initiating 
Holder to Sell all (but not less than all) of the Membership Interests owned by each such Non- 
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Initiating Holder to which the Disposing Person determines to sell the Disposition Interest (as set 
forth in Section 3.03(d)(i)), at a price based upon the same valuation of the Company as that used 
with respect to the Disposition Interest but equitably taking into account the differences in the rights 
of the different classes of Membership Interests to receive distributions hereunder (except that the 
price for any Membership Interest of the same class shall be the highest price paid by such purchaser 
to acquire any Membership Interests of such class and the price shall be at least as high as was 
offered in the highest Offer to Purchase for a Membership Interest of such class that was rejected, if 
any), and on the same terms and conditions as are offered by such purchaser. If the Disposing Person 
desires to exercise its election under this Section 3 .03(d)(ii), it may do so by giving written notice to 
each Non-Initiating Holder of the exercise of such option not later than five days prior to the 
expiration of the Selling Period. The Disposing Person shall, if it exercises the foregoing option, 
conditioned upon and contemporaneously with the Sale of all of the Disposition Interest, cause the 
purchaser or purchasers to Purchase all of the Membership Interests owned by each Non-Initiating 
Holder at the price (except as aforesaid) and on the same terms and conditions as otherwise agreed 
with the Disposing Person. 

(iii) The Class A Member agrees that it will cooperate with Annapurna in 
supplying such information regarding the business and affairs of the Company (subject to Section 
3.06 hereof) as Annapurna reasonably deems necessary in order to exercise its rights under this 
Section 3.03(d) and otherwise to cooperate with Annapurna in effecting any sale permitted by this 
Section 3.03(d). 

3 .04 Liabilities Strictly the Company ’ s ; Liability to Third Parties. Except as otherwise 
expressly (and not by implication) provided by the Act, the debts, obligations and liabilities of the 
Company, whether arising in contract, tort, or otherwise, shall be solely the debts, obligations and 
liabilities of the Company; and no Member shall be liable for the debts, obligations or liabilities of 
the Company solely by being a Member of the Company. 

3.05 Access to Information. Each Member shall be entitled to receive any information 
regarding the Company required to be disclosed to it pursuant to the provisions of Section 18-305 of 
the Act. Such right may be exercised through any agent or employee of such Member designated in 
writing by it or by an independent public accountant, attorney or other consultant so designated. The 
Member making the request shall bear all costs and expenses incurred in any examination of the 
Company’s affairs made on such Member’s behalf. Confidential Information obtained pursuant to 
this Section 3.05 shall be subject to the provisions of Section 3.06. 

3 .06 Confidential Information, (a) The Members acknowledge that, from time to time, 
they may receive information from or regarding the Company, ENA, Enron or Enron's Affiliates 
(each a “ Subject Person ”) in the nature of trade secrets or that is otherwise confidential, the release 
of which may be damaging to the Subject Person or to Persons with which it does business. Unless 
the Subject Person (the Class A Member if the Company is the Subject Person) consents otherwise, 
each Member shall hold in strict confidence and not use (except for matters directly involving it 
investment in the Company) any information it receives regarding the Subject Person and may not 
disclose it to any Person other than another Member except for disclosures (i) required by Applicable 
Law or applicable stock exchange regulations (but the Member must notify the Subject Person (the 
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Class A Member if the Company is the Subject Person) promptly of any request for that information, 
before disclosing i f it is practicable), (ii) to advisers or representatives of the Member or Persons to 
which that Member’s Membership Interest may be Disposed as permitted by this Agreement, but 
only if the recipients have agreed to be bound by the provisions of this Section 3.06, (iti) of 
information that is publicly, available or that such Member also has received from a source 
independent of the Subject Person that the Member reasonably believes obtained that information 
and disclosed it to that Member without breach of any obligation of confidentiality, or (iv) of 
information required to be provided to the Bank and the Collateral Agent pursuant to the Loan 
Documents. The Members acknowledge that breach of the provisions of this Section 3.06 may cause 
irreparable injury to the Subject Person for which monetary damages are inadequate, difficult to 
compute, or both. Accordingly, the Members agree that the provisions of this Section 3.06 may be 
enforced by specific performance, including specifically through injunctive relief. The provisions of 
this Section 3.06 may be specifically enforced by any applicable Subject Person. 

(b) Each Member that is subject to Section 3 .06(a) shall take such precautionary 
measures as maybe required to ensure (and such Member shall be responsible for) compliance with 
this Section 3.06 by any of its Affiliates, legal and financial advisors, and its and their respective 
directors, officers, employees and agents. 

(c) A Member that is subject to Section 3.06(a) and that subsequently ceases to be 
a Member shall promptly destroy (and provide a certificate of destruction to the Company with 
respect to), or return to the Company, all Confidential Information in its possession. 

(d) The provisions of this Section 3.06 shall terminate on the second anniversary 
of the end of the Term. 

3.07 Partition. To the fullest extent permitted under Applicable Law, each Member 
waives any and all rights that it may have to maintain an action for partition of the Company's 
property. 

3.08 Covenant Not to Dissolve. Except as otherwise permitted by the Transaction 
Documents, to the fullest extent permitted under Applicable Law, each Member hereby covenants 
and agrees not to (a) take any action to dissolve with respect to itself, (b) exercise any power under 
the Act to dissolve the Company or (c) petition for judicial dissolution of the Company. 

3 .09 Termination of Status as Member, (a) A Person shall cease to be a Member only 
upon the first to occur of: 

(i) The Disposition of all of its Membership Interest (other than imposition of 
any Encumbrance for the benefit of the lenders contemplated by the Transaction Documents 
to which consent has been granted as provided in Section 3.03(a) of this Agreement), 
provided that the transferee of such Membership Interest is admitted as a substituted Member 
in accordance with Section 3.03(b) of this Agreement. 
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(ii) The involuntary Disposition by operation of Law (other than as a result of any 
merger, consolidation, share exchange or conversion of a Member with or into another 
Person that is not prohibited by the Transaction Documents; provided, that, in the case of 
such merger, consolidation, share exchange or conversion, the conditions required for such 
Transfer to be a permitted Disposition hereunder shall have been satisfied) of its Membership 
Interest (which shall not relieve such Person (or, in the case of such merger, consolidation, 
share exchange or conversion, the surviving or resulting Person of such merger, 
consolidation, share exchange or conversion) from any liability under this Agreement, 
including liabilities for an unpermitted resignation). 

The happening of any of the foregoing events with respect to a Member shall not, by itself, cause a 
dissolution of the Company except as provided in Article 9. Except to the extent specifically (and 
not by implication) set forth herein, upon the termination of a Person's status as a Member, such 
Person shall not be entitled to any distributions from the Company, including adistribution based on 
the fair value of such Person’s Membership Interest. A Member shall not cease to be a Member 
solely as a result of the happening of any of the events specified in Section 18-304 of the Act. 

(b) No Member may resign from the Company, except (i) with the prior written 
consent of the Majority-in- Interest of the Class A Members, or if a Class A Member is resigning, the 
Majority-in-lnterest of the Class B Members and a Majority-in-lnterest of the Class C Members, or if 
a Class C Member is resigning, the Majority-in-lnterest of the Class B Members and the Majority-in- 
Interest of the Class A Members, (ii) upon cancellation of the certificate of formation as provided in 
Section 18-203 of the Act, or (iii) incident to a permitted Disposition pursuant to which the 
transferee is admitted as a Member. 

(c) Any debts, obligation, or liabilities in damages to the Company of any Person 
who ceases to be a Member shall be collectible by any legal means and the Company is authorized, 
in addition to any other remedies at Law or in equity, to apply any amounts otherwise distributable or 
payable by the Company to such Person to satisfy such debts, obligations, or liabilities. 

(d) Except as otherwise provided in this Agreement, in the event a Person ceases 
to be a Member without having Disposed of all of its Membership Interest in accordance with this 
Agreement (including upon removal or resignation), such Person shall be treated as an unadmitted 
Assignee of an interest as a result of a Disposition (other than a permitted Disposition) of a 
Membership Interest pursuant to Section 3.03(a). 


ARTICLE 4 

CAPITAL CONTRIBUTIONS 

4.0 1 Initial Capital Contributions; Contributions by the Class A Member. ENA made a 
Capital Contribution to the Company of $ 1 ,000 as the initial Member, effective as of the Formation 
Date. On the Effective Date, the Class A Member and the initial Class B Member and Class C 
Member shall make its respective Initial Capital Contribution and establish its Commitment in 
exchange for its respective Membership Interest as set forth in Exhibit_A. The Members hereby 
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agree that the assets contributed by the Class A Member (including Permitted Assets to be 
contributed in the future pursuant to Section 2.02 of the Conveyance) have the aggregate values as 
Capital Contributions indicated in Exhibit A . 

4.02 Procedures fir Capital Contributions, (a) During the Term, at any time the 
aggregate net realized losses of the Company equal or exceed $20 1 ,62 1 ,000, each Class B Member 
shall contribute to the Company a portion (equal to the proportion that such Class B Member’s 
Sharing Ratio bears to the aggregate Sharing Ratios of all Class B Members) of the amount requested 
by the Class A Member, all in accordance with the provisions of this Section 4.02; 

(b) To require Capital Contributions, the Class A Member must notify each Class 

B Member of the required Capital Contributions, which notice must state; 

(i) that the aggregate net realized losses of the Company from the date hereof to 
the date of such notice equal or exceed $201,621,000; 

(ii) the amount of the aggregate Capital Contributions requested pursuant to such 
notice, which shall equal the amount by which the aggregate net realized losses exceed 
$201,621,000 (rounded to the next highest $100,000); provided that such amount, when 
added to the aggregate Capital Contributions previously made, shall not exceed the sum of 
the Commitments of the Class B Member, 

(iii) the amount of the Capital Contribution that the Member receiving the notice 
is to make, which shatl be determined as set forth in Section 4.02(a) and (b)(ii); 

(iv) the date on which such Capital Contribution shall be made, which shall be a 
Business Day no earlier than the fifth Business Day following the notice; and 

(v) the bank account of the Company to which Capital Contributions are to be 

wired. 

On or before the date specified in the notice required by this Section 4.02(b), subject to the 
provisions of Section 4.02('>), each such Class B Member shall make a Capital Contribution in an 
amount equal to its Sharing Ratio of the aggregate Capital Contributions then being required as 
provided in such notice. Except as set forth in Section 4.01, each such Capital Contribution shall 
consist of cash and shall be made by wire transfer of immediately available funds to the bank account 
designated by the Class A Member in such notice. 

4.03 General Rules for Investment of Capital Contributions. 

(a) Unless otherwise agreed by a Majority-in-Interest of the Class B Members and subject 

to Section 6.01 , all of the Capital Contributions will be used to engage in the Designated Business, to 
pay fees, advances and expenses of the Company, to repay indebtedness of the Company, to pay any 
other expenses o f engaging in the Desi gnated Business and/or for working capita! for the Company, 
all as specified in the notice given by the Class A Member under Section 4.02(b). 
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(b) The Class A Member may cause the Company to invest cash temporarily in liquid 
investments until such time as such cash is invested or utilized; provided , that, such investments 
consist of (i) short-term obligations of, or obligations guaranteed by, the United States of America or 
any agency or instrumentality thereof, (ii) any repurchase agreement with respect to securities 
described in clause (i) which is fully secured by such securities, (iii) any money market account or 
other interest-bearing account with a commercial bank having a rating of at least “A” or the 
equivalent by Moody’s Investors Service, Inc. or Standard & Poor’s Ratings Services and capital and 
surplus of not less than $500,000,000, (iv) short-term debt securities or promissory notes of Enron or 
its Affiliates so long as Enron maintains at least one outstanding issue of senior unsecured debt rated 
investment grade, or (v) commercial paper that is rated at least P-1 by Moody’s Investors Service, 
Inc. or A-l by Standard & Poor’s Ratings Services. 

(c) Except as provided in Sections 4.01, 4.02 and 4.03, a Member has no right or 
obligation to make Capital Contributions. 

4.04 Failure to Contribute. 

(a) If a Member (the “ Delinquent Member”) does not contribute by the time required all 
or any portion of a Capital Contribution that Member is required to make as provided in this 
Agreement; 


(i) the Company may take such action (including, without limitation, court 
proceedings) as the Class A Member may deem appropriate to obtain payment by the 
Delinquent Member of the portion of the Delinquent Member’s Capital Contribution that is 
in default, together with interest on that amount at the Default Interest Rate from the Day that 
the Capital Contribution was due until the Day that it is made, all at the cost and expense of 
the Delinquent Member; 

(ii) until the Capital Contribution is made, the other Members in proportion to 
their Sharing Ratios or in such other percentages as they may agree (the “ Lending Member” 
whether one or more), may, but shall not be obligated to, advance the portion of the 
Delinquent Member’s Capital Contribution that is in default, with the following results: 

(A) the sum advanced constitutes a loan from the Lending Member to the 
Delinquent Member, which loan is subordinate to amounts owed from time to time 
under the Loan Documents, and a Capital Contribution of that sum to the Company 
by the Delinquent Member under the applicable provisions of this Agreement; 

(B) the principal balance of the loan and all accrued unpaid interest is due 
and payable on the 10th day after written demand by the Lending Member to the 
Delinquent Member; 
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(C) the amount loaned bears interest at a rate per annum equal to the 
Default Interest Rate from the Day that the advance is made until the Day that the 
loan, together with all interest accrued on it, is repaid to the Lending Member; 

(D) the payment of the loan and interest accrued on it is secured by a 
security interest in the Delinquent Member’s Membership Interest, as more fully set 
forth in Section 4.04(b); and 

(E) the Lending Member has the right, in addition to the other rights and 
remedies granted to it under this Agreement or at law or in equity, to take any action 
(including, without limitation, court proceedings) that the Lending Member may 
deem appropriate to obtain payment by the Delinquent Member of the loan and all 
accrued and unpaid interest on it, at the cost and expense of the Delinquent Member. 

(b) Each Member grants to the Company, and to each Lending Member with respect to 
any loans made by the Lending Member to that Member as a Delinquent Member as described in 
Section 4.04(a)(iv), as security, equally and ratably, for the payment of all Capital Contributions that 
Member has agreed to make and the payment of all loans and interest accrued on them made by 
Lending Members to that Member as a Delinquent Member as described in Section 4.04(a)(iv), a 
security interest in and a general lien on its Membership Interest and the proceeds thereof, all under 
the Uniform Commercial Code of the State of Delaware. With respect to the Class B Interest, any 
security interest and lien in the Class B Interest granted pursuant to the preceding sentence shall be 
expressly subordinate to any security interest or lien in the Class B Interest granted by Annapurna 
under the Loan Documents. On any default in the payment of a Capital Contribution or in the 
payment of such a loan or interest accrued on it, the Company or the Lending Member, as applicable, 
is entitled to all the rights and remedies of a secured party under the Uniform Commercial Code of 
the State of Delaware with respect to the security interest granted in this Section 4.04(b). If 
perfection of the security interest granted by a Member pursuant to this Section 4.04(b) is not 
effectuated by possession of an Interest Certificate, a Delinquent Member shall execute and deliver 
to the Company and the other Members all financing statements and other instruments that the Class 
A Member or the Lending Member, as applicable, may request to effectuate and carry out the 
preceding provisions of this Section 4.04(b). At the option of the Class A Member or a Lending 
Member, this Agreement or a carbon, photographic, or other copy hereof may serve as a financing 
statement. For this purpose, this Agreement constitutes a security agreement. Notwithstanding 
anything herein to the contrary, all security interests granted pursuant to this Section 4.04 shall 
automatically terminate upon a Sale pursuant to or in accordance with Section 3.03(d). 

4.05 Return of Contributions. Except as expressly provided herein, a Member is not 
entitled to the return of any part of its Capital Contributions. A Member is not entitled to be paid 
interest in respect of its Capital Contributions. An unrepaid Capital Contribution is not a liability of 
the Company or of any Member. A Member is not required to contribute or to lend any cash or 
assets to the Company to enable the Company to return any Member’s Capital Contributions. 

4.06 Capital Accounts. The Company shall maintain a capital account (a “ Capital 
Account”) for each Member. Each Member’s Capital Account shall be increased by (i) the amount of 
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cash contributed by that Member to the Company, (ii) the fair market value of property contributed 
by that Member to the Company (net of liabilities secured by such contributed property that the 
Company is considered to assume or take subject to within the meaning of Code Section 752), and 
(iii) allocations to that Member of Profits (or items thereof), including income and gain exempt from 
tax and income and gain described in Treasury Regulation Section 1 .704- 1 (b)(2)( i v)(g), but 
excluding income and gain described in Treasury Regulation Section 1 .704- 1 (b)(4)(i ), and shall be 
decreased by (iv) the amount of money distributed to that Member by the Company, (v) the fair 
market value of property distributed to that Member by the Company (net of liabilities secured by 
such distributed property that such Member is considered to assume or take subject to under Code 
Section 752), (vi) allocations to that Member of expenditures of the Company described in Section 
705(a)(2)(B) of the Code, and (vii) allocations of Loss (or items thereof), including loss and 
deduction described in Treasury Regulation Section 1.704-l(b)(2Xiv)(g), but excluding items 
described in (vi) above and loss or deduction described in Treasury Regulation Section 
1 .704-1 (b)(4X0 or 1 .704- 1 (bX4)(iii). The Members’ Capital Accounts shall also be maintained and 
adjusted as permitted by the provisions of Treasury Regulation Section 1.704-l(b)(2Xi v )(0 and 33 
required by the other provisions of Treasury Regulation Section 1 .704-l(b)(2)(iv) and 1 .704- l(bX4), 
including adjustments to reflect the allocations to the Members of Depreciation and gain or loss as 
computed for book purposes rather than the allocation of the corresponding items as computed for 
tax purposes, as required by Treasury Regulation Section 1 .704-l(b)(2)(iv)(g), A Member who has 
more than one Membership Interest in the Company shall have a single Capital Account that reflects 
all such Membership Interests, regardless of the class of Membership Interest owned by such 
Member and regardless of the time or manner in which such Membership Interests were acquired. 
Upon the Disposition of all or part of a Membership Interest in the Company, the Capital Account of 
the transferor that is attributable to the Disposed Membership Interest in the Company shall carry 
over to the transferee Member in accordance with the provisions of Treasury Regulation Section 
1 .704- 1 (b)(2)(iv)(l). 


ARTICLE 5 

DISTRIBUTIONS; ALLOCATIONS 

5.01 Distributions, (a) Subject to the other provisions of this Article 5, on each 
Distribution Date, except as provided in clause (i) below, the Company shall distribute cash in the 
following order of priority: 

(i) first, no less frequently than quarterly on or before the fortieth day 
following the end of such Quarterly Period, an amount sufficient to permit the Class 
B Member to pay the amount of any federal, state or local income taxes to which it 
becomes liable by reason of the business and operations of the Company during such 
quarter in respect of income other than income relating to the distributions set forth in 
Section 5.01(a)(ii) and (iii) below, based on the assumption that the Class B Member 
will be liable for taxes at the maximum marginal corporate income tax rate, or 
highest individual marginal tax rate, as applicable, regardless of the actual rate to 
which the Class B Member is subject; 
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(ii) second, to each Class B Member an amount equal to its pro rata 
portion of the Preferred Distribution Amount; 

(iii) third, to each Class B Member an amount equal to the amount of cash 
contributed by such Class B Member in excess of its Initial Capital Contribution; and 

(iv) thereafter, to the Class A Member and the Class C Member such other 
amounts as the Class A Member shall designate in its sole discretion. 

(b) The distribution payable pursuant to Section 5.0l(a)(ii) in respect of the Class 
B Membership Interests on any Distribution Date shall be the unpaid Preferred Return with respect to 
such Class B Membership Interest accumulated to such Distribution Date (any such amount, a 
“ Preferred Distribution Amount"). Any payments of Preferred Distribution Amounts made in 
respect of the Class B Membership Interests shall first be credited against the Preferred Return 
accumulated with respect to the earliest Quarterly Period for which any Preferred Return has not 
been paid in full (and shall be applied to accumulated Preferred Returns for subsequent Quarterly 
Periods in chronological order). 

5 .02 Distributions on Dissolution and Winding Up. Subject to Section 1 8-804 of the Act, 
upon the dissolution and winding up of the Company, all available assets remaining after satisfaction 
of all debts and liabilities of the Company owed to creditors (whether by payment or the making of 
reasonable provision for payment thereof) shall be distributed to the Members as follows: first, to 
the Class B Member until the Class B Member has received an amount equal to the sum of any 
accrued and unpaid Preferred Return to the date of dissolution and the amount of any unretumed 
Capital Contributions made by the Class B Member, and second, to the Class A Member and Class C 
Member in proportion to their respective Sharing Ratios in accordance with Section 9.02. 

5.03 Allocation of Profits. Profits (or items thereof) shall be allocated by the Class A 
Member on behalf of the Company to the Capital Accounts of the Members as follows: 

(a) First, 100% to the Class B Members to reverse Losses previously allocated to the 
Class B Members pursuant to Section 5.04(b) pro rata in accordance with losses previously allocated 
to each Class B Member; 

(b) Second, 1 00% to the Class C Member to reverse Losses previously allocated to the 
Class C Member pursuant to Section 5.04(a); 

(c) Third, 100 % to the Class A Member to reverse Losses previously allocated to the 
Class A Member pursuant to Section 5.04(c); 

(d) Fourth, 100% to each Class B Member up to the Preferred Distribution Amount for 
such Class B Member; and 

(e) The balance to the Class C Member. 
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5.04 Allocation of Losses. Losses (or items thereof) shall be allocated by the Class A 
Member on behalf of the Company to the Capital Accounts of the Members as follows: 

(a) First, 100% to the Class C Member to the extent of its adjusted Capita! Account; 

(b) Second, 1 00% to each Class B Member to the extent of, and in proportion to, its 
adjusted Capital Account; 

(c) Third, 100%totheClassAMembertotheextentofitsadjustedCapital Account; and 

(d) The balance to the Class C Member. 


ARTICLE 6 
MANAGEMENT 

6.0 1 Management by Class A Member, (a) Except as provided with respect to the Board 
of Directors that may be appointed in accordance with the provisions of Section 6.05 and the 
Annapurna Rights granted pursuant to Section 6.06, the management ofthe Company is fully vested 
in the Class A Member, and except as otherwise provided in this Agreement, (i) such Class A 
Member shall have full power and authority to manage the business and affairs of the Company in 
accordance with Section 2.04, and (ii) no other Member shall have any such management power and 
authority. 

(b) The Class A Member shall manage the business and affairs ofthe Company and shall 
operate the Designated Business in good faith and in accordance with prudent industry standards. In 
consideration of the reimbursement of its costs as provided in Section 6.07 hereof, ENA agrees that 
it or its Affiliates will make available the necessary personnel to conduct the business of the 
Company and the Designated Business in accordance with the standards set forth herein and to 
provide the services set forth herein, including the following actions: 

(i) Day-to-day supervision, administrative liaison and related services, including, 
without limitation, legal, accounting, planning support, budgeting support, technical support, 
insurance administration, treasury services, tax, investment and financial services and 
internal audit and external audit services required in connection with the business and affairs 
of the Company. 

(ii) The preparation for signature by an authorized officer of all documents and 
instruments contemplated by the power of attorney granted pursuant to this Agreement. 

(iii) The maintenance of capital accounts for each Member in accordance with the 
terms of this Agreement. 
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(tv) The calculation of available cash and cash from operations of the Company 
and the making of ail distributions of cash to the Members as directed by the Class A 
Member pursuant to Section 5.01 of this Agreement. 

(v) Take or provide custody of funds, notes, drafts, acceptances, commercial 
paper and other securities belonging to the Company; maintain bank accounts in one or more 
banking institutions, deposit Company funds in the Company’s accounts and disburse funds 
therefrom, in each case as necessary to satisfy the obligations of the Company in connection 
with the conduct of its business and affairs; and keep appropriate records in connection with 
all the above transactions. 

In addition, subject to Section 6.03(c), the Class A Member agrees that it will continue to 
conduct its activities in the Designated Business including: 

(x) creating, developing, operating and engaging in market making activities in 
the Designated Business; 

(y) developing, maintaining and servicing the hardware, software, license, 
network infrastructure and other similar assets that are used to effect purchases and sales of 
marketplaces operated or to be owned and operated by ENA or its Affiliates in and through 
which buyers and sellers may effect transactions; 

(z) effecting of transactions in, and purchases and sales of, commodities or other 
products in the Designated Business, including such products as are necessary to clear, settle 
and fulfill, or arrange settlement or fulfillment of, in accordance with the such trading 
policies as maybe issued from time to time by ENA, and the Risk Management Policy of the 
Board of Directors of Enron as adopted from time to time, and taking into account applicable 
regulatory requirements, a purchase and sale of a particular product, including, but not 
limited to, collection of money, arrangement of delivery or provision of the products; receipt, 
delivery and maintenance of margin and collateral, if appropriate; dealing with issues relating 
to failures to receive or deliver payments or products; and collection and payment of transfer 
or similar taxes, to the extent applicable to such products. 

(c) The Class A Member shall determine the fair market value of the property of the 
Company to be determined upon the occurrence of any Mark-to-Market Event. The Class A Member 
shall give prior written notice to the holders of membership interests in Annapurna of any matter set 
forth in Section 6.06(c) sufficient under the circumstances to permit Annapurna to exercise its 
Annapurna Rights with respect thereto granted pursuant to Section 6.06(c). 

(d) (i) The Class A Member shall cause the Company to conduct its business and 
operations separate and apart from that of any Member or any Affiliates of any Member, including 
(A) segregating Company property and not allowing funds or other assets of the Company to be 
commingled with the funds or other assets of, held by, or registered in the name of, any Member or 
any Affiliates of any Member, (B) maintaining books and financial records of the Company separate 
from the books and financial records of any Member or any Affiliates of any Member, and observing 
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all Company procedures and formalities, including maintaining minutes or records of meetings of the 
Company and acting on behalf of the Company only pursuant to due authorization of the Members 
(including any authorization as is given in this Agreement), (C) causing the Company to pay its 
liabilities from assets of the Company and (D) causing the Company to conduct its dealings with 
third parties in its own name and as a separate and independent entity. 

(it) Failure of the Company, or any Member or director on behalf of the Company, 
to comply with any of the foregoing covenants in Section 6.01(d)(i) shall not affect the status of the 
Company as a separate legal entity or the limited liability of a Member or director. 

(e) The Class A Member shall cause the Company to comply with all of the obligations 
of the Company set forth in this Agreement and the other Transaction Documents to which it is a 
party. 


(f) The Class A Member shall cause the Company to comply with all Applicable Laws 
except for such non-compliance as is attributab le solely to any action taken or omitted to be taken by 
the Class B Member. 

6.02 Reliance by Third Parties. Persons dealing with the Company are entitled to rely 
conclusively upon the power and authority of the Class A Member set forth in this Agreement. 

6.03 Disclaimer of Duties, (a) Except as provided in this Section 6.03, except for 
express contractual obligations under other provisions of this Agreement or under other existing or 
future agreements with the Company and except for obligations that any Person unrelated to the 
Company also has to the Company, neither Enron, the Class A Member, the Class C Member, nor 
any Class B Member nor any Affiliate of any of them shall have any obligation, fiduciary or 
otherwise, to the Company, including any obligation (i) to offer business opportunities to the 
Company other than those that are exclusively the Permitted Assets, (ii) to refrain from pursuing 
business opportunities that may have a competitive impact upon the Company or (iii) to refrain from 
taking any other action that will or may be detrimental to the Company, and neither Enron, the Class 
A Member, the Class C Member nor any Class B Member nor any Affiliate of any of them shall, by 
virtue of the relationships established pursuant to this Agreement, have any other obligation to take 
or refrain from talcing any otner action that may impact the Company. The provisions of this Section 
6.03(a) constitute an agreement to modify or eliminate fiduciary duties pursuant to the provisions of 
Sections 17-403(a) and 17-1101 of the Act. 

(b) The Company, the Class C Member (if the Class C Member is not Enron or an 
Affiliate of Enron) and each Class B Member hereby renounce any interest or expectancy in any 
business opportunity that is not exclusively a Permitted Asset generated in the Designated Business. 

(c) The Class A Member agrees that Enron shall convey from time to time the Permitted 
Assets representing the net economic benefit or detriment of the Designated Business and will not, 
directly or indirectly (other than through the Wholesale Services Group of Enron), engage in the 
Designated Business or create a subsidiary for the purpose of engaging in the Designated Business; 
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provided, that nothing in this Agreement shall require Enron or any of its Affiliates to continue to 
engage in the Designated Business, which Enron is free to pursue or abandon, in its sole discretion. 

(d) As a result of the transactions contemplated by this Agreement, certain directors, 
officers or employees of Enron or its Affiliates may serve as officers, employees or Directors ofthe 
Company or as officers, directors or employees of the Class A Member (any such Person being 
referred to herein as a “Designee"). The Members recognize that any Designee could be regarded as 
owing duties both to the Company and to Enron or its Affiliates. The Class B Members and any 
Class C Member that is not Enron or an Affiliate of Enron agree and acknowledge that they expect to 
benefit from the transactions contemplated by this Agreement. Enron, however, is unwilling to cause 
the Class A Member to enter into this Agreement and to cause the Class A Member and its Affiliates 
to consummate the transactions contemplated hereby unless the Class B Members and any Class C 
Member that is not Enron or an Affiliate of Enron agree to the provisions hereof because Enron and 
its Affiliates engage in certain businesses that are similar to those in which the Company will engage. 
The Class B Membets and any Class C Member that is not Enron or an Affiliate of Enron (i) 
acknowledge and agree that Enron and its Affiliates and Designees (A) participate and will continue 
to participate in transactions with businesses engaged in the Designated Business, directly and 
through Affiliates, (B) may have interests in, participate with, and maintain seats on the boards of 
directors of or serve as officers or employees of other Persons engaged in the Designated Business 
and (C) may develop business opportunities for Enron and its Affiliates and such other Persons. The 
Class B Members acknowledge and agree that (subject to Section 6.03(c)) neither Enron, the Class A 
Member, their respective Affiliates, Designees nor any such other Person shall be restricted or 
prohibited by this Agreement or the relationships created hereby, or by serving as a Director ofthe 
Company, from engaging in transactions with any Person in the Designated Business or in any 
Excluded Activity, regardless of whether such business activity is in direct or indirect competition 
with the business or activities of the Company and its Affiliate, (ii) acknowledge and agree that 
neither Enron, the Class A Member, their Affiliates, any Designee nor any such other Person shall 
have any obligation to offer the Company, any Class C Member that is not Enron or an Affiliate of 
Enron or any Class B Member or any of their respective Affiliates any business opportunity except to 
the extent set forth in Section 6.03(c), (iii) renounce any interest or expectancy in any business 
opportunity other than the Permitted Assets or in any Excluded Activity pursued by Enron, the Class 
A Member, their Affiliates, any Designee or any such other Person and (iv) waive any claim that any 
business opportunity or any Excluded Activity pursued by Enron, the Class A Member or their 
Affiliates, any Designee or any such Person constitutes a partnership or corporate opportunity ofthe 
Company, any Class B Member or any of their respective Affiliates that should have been presented 
to the Company, any Class C Member that is not Enron or an Affiliate of Enron or any Class B 
Member or any of their respective Affiliates, unless and only to the extent that such business 
opportunity is a Permitted Asset required to be conveyed to the Company pursuant to Section 
6.03(c). 

(e) Except as otherwise provided in this Agreement, the Class A Member shall conduct 
the affairs of the Company in accordance with the standard set forth in the first sentence of Section 
6.01(b). THE CLASS A MEMBER IS NOT LIABLE FOR ITS OWN SIMPLE, PARTIAL, 
OR CONCURRENT NEGLIGENCE; PROVIDED THAT THE CLASS A MEMBERSHALL 
BE LIABLE FOR ANY DAMAGES ARISING OUT OF ITS GROSS NEGLIGENCE, 
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FRAUD, OR WILFULL MISCONDUCT. In no event shall the Class A Member be liable for any 
action or course of conduct approved or consented to by the Board of Directors or a Majority in 
Sharing Ratios of the Class B Members and the Class C Members that are not Enron or Affiliates of 
Enron or any action or course of conduct based on a determination by a Majority in Sharing Ratios of 
the Class B Members and the Class C Members that are not Enron or Affiliates of Enron, 
INCLUDING SPECIFICALLY MATTERS FOR WHICH THE CLASS A MEMBER 
WOULD BE LIABLE IN THE ABSENCE OF THIS SECTION 6.03 absent a material 
misstatement or omission or fraud in obtaining the approval; provided, that, notwithstanding the 
existence of a material misstatement or omission, in no event shall the Class A Member be liable for 
any such action or course of conduct if the Class A Member, at the time of the Board of Directors or 
a Majority in Sharing Ratios ofthe Class B Members’ and the Class C Members’ that are not Enron 
or Affiliates of Enron consent, approval or determination, did not know of, and in the exercise of a 
standard of care not constituting gross negligence, willful misconduct or fraud could not have known 
of, the material misstatement or omission. The Class A Member shall devote such time and effort to 
the Company business and operations as is necessary to promote the interests ofthe Company. In no 
event shall the provisions of this Section 6.03(e) relieve the Class A Member from liability pursuant 
to the provisions of any contract or transaction that may be entered into hereafter between the 
Company and the Class A Member. 

(f) Without limiting the generality of the foregoing, the Members acknowledge that 
Enron, the Class A Member and any of their respective Affiliates may invest in or engage in 
Excluded Activities without any obligation to the Company or any Member. 

(g) The Company may transact business. with any Member or Affiliate of a Member, 
provided, that, the terms of transactions with the Class A Member or one of its Affiliates are 
comparable to, or at least as favorable to the Company as, the terms of transactions at arms' length 
between unaffiliated parties. Any transaction between the Company and a Member or its Affiliates 
that has been approved by the Board of Directors or a Majority in Sharing Ratios of the Class B 
Members and the Class C Members that are not Enron or Affiliates of Enron after appropriate 
disclosure shall be deemed to have satisfied the standard set forth in the previous sentence. A 
Member or Affiliate that transacts business with the Company owes no duty to the Company or the 
other Members to exercise or to refrain from exercising in any particular manner its rights or powers 
as a participant in that transaction, including those arising under any contract with the Company, and 
(subject to the proviso in the preceding sentence) such Member or such Affiliate of a Member may 
realize profits from that transaction. 

(h) The Class B Members and the Class C Members that are not Enron or Affiliates of 
Enron acknowledge that Enron and its respective Affiliates do not guarantee the performance ofthe 
Company or the Class A Member. In the absence of gross negligence, willful misconduct or fraud, 
neither Enron nor any of its Affiliates (other than the Class A Member) shall have any liability for 
the acts, omissions or courses of conduct ofthe Company or the Class A Member. As a result ofthe 
foregoing, Enron and its Affiliates (other than the Class A Member) shall have NO LIABILITY 
FOR THE SIMPLE, PARTIAL OR CONCURRENT NEGLIGENCE OF THE CLASS A 
MEMBER ENRON OR ANY OF ITS AFFILIATES in connection with the acts, omissions or 
courses of conduct of the Company or the Class A Member; PROVIDED THAT ENRON AND 
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ITS AFFILIATES SHALL BE LIABLE FOR ANY DAMAGES ARISING OUT OF THEIR 
GROSS NEGLIGENCE, FRAUD, OR WILFULL MISCONDUCT. Nothing herein shall 
prohibit a Class B Member, a Class C Member that is not Enron or an Affiliate of Enron or the 
Company from asserting valid claims other than as provided in this Section 6.03. In no event shall 
the provisions of this Section 6.03(h) relieve the Class A Member, Enron or any of its Affiliates from 
liability pursuant to the provisions of any contract or transaction that may be entered into hereafter 
between the Company and Enron or any its Affiliates. 

6.04 Indemnification, (a) To the fullest extent permitted by law, the Company shall 
indemnify the Class A Member, each Designee and their respective officers, directors, employees, 
agents and controlling Persons, any Person who served at the request of the Class A Member as an 
officer, director, employee or agent of another Person and each Member and its officers, directors, 
employees, agents and controlling Persons (each, an “Indemnified Person"), cn request by the 
Indemnified Person, and hold each of them harmless from and against all losses, costs, liabilities, 
damages and expenses (including, without limitation, reasonable costs of suit and attorney's fees) any 
of them may incur as a Member of the Company or as a controlling Person of such Member or in 
serving at the request of the Class A Member or the Board of Directors as an officer, director, 
employee or agent of another Person, in performing the obligations of the Class A Member with 
respect to the Company, INCLUDING ANY MATTER ARISING OUT OF OR RESULTING 
FROM THE INDEMNIFIED PERSON'S OWN SIMPLE, PARTIAL, OR CONCURRENT 
NEGLIGENCE, except for any such loss, cost, liability, damage or expense primarily attributable to 
the Indemnified Person's gross negligence, willful misconduct or fraud. In recognition of the fact 
that the Company will benefit from the cash contributions of the Class B Member, during any time 
that funds have been advanced to the Class B Member under the Loan Documents to permit the 
Class B Member to make additional Capital Contributions, an Indemnified Person’s indemnity 
claims pursuant to this Section 6.04 shall be subordinate to any claims ofthe Lenders under the Loan 
Documents. If an Indemnified Person becomes involved in any action, proceeding or investigation 
with respect to which indemnity may be available under this Section 6.04, the Company may 
reimburse the Indemnified Person for its reasonable legal and other expenses (including the cost of 
investigation and preparation) as they are incurred, provided, that, the Indemnified Person shall 
promptly repay to the Company the amount of any such expense paid if it is ultimately determined 
that the Indemnified Person was not entitled to indemnification hereunder. Any amounts payable in 
respect of indemni fication hereunder shall be recoverable only (i) from the assets ofthe Company, 
(ii) during the Tetm, from unfunded Commitments ofthe Members in an aggregate amount that does 
not exceed the aggregate unfunded Commitments of all Members, so long as such amounts became 
due and payable prior to the expiration of the Term. 

(b) Promptly after receipt by an Indemnified Person of notice of any claim or the 
commencement of any action with respect to which indemnity may be available under this Section 
6.04, the Indemnified Person shall, if a claim in respect thereof is to be made against the Company 
under this Section 6.04, notify the Company in writing of the claim or the commencement of the 
action; provided, that, the failure to notify the Company shall not relieve it from any liability which it 
may have to an Indemnified Person other than under this Section 6.04 except to the extent that the 
Company is prejudiced thereby. If any such claim or action shall be brought against an Indemnified 
Person, and it shall notify the Company thereof, the Company shall be entitled to participate therein. 
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and, to the extent that it wishes, to assume the defense thereof with counsel reasonably satisfactory to 
the Indemni fied Person. After notice from the Company to the Indemni tied Person of its election to 
assume the defense of such claim or action, the Company shall not be liable to the Indemnified 
Person under this Section 6.04 for any legal or other expenses subsequently incurred by the 
Indemnified Person in connection with the defense thereof other than reasonable costs of 
investigation; provided, that, all of the Indemnified Persons shall have the right to employ one 
counsel to represent them if, in the opinion ofcounsel to the Indemnified Persons there are available 
to them defenses not available to the Company and in that event the fees and expenses of such 
separate counsel shall be paid by the Company. In the no event shall the Company be required to 
indemnify an Indemnified Person with respect to amounts paid in settlement of a claim unless such 
claim was settled with the consent of the Company. 

(c) In further consideration of the benefits received and to be received by the Company 
pursuant to this Agreement and the transactions contemplated hereunder, the Company 
acknowledges and agrees that with respect to any business opportunity presented to or identified by 
Enron as described in Section 6.03 (which term shall include, for purposes of this Section 6.04(c), 
Enron's predecessors and successors in interest, and all of Enron’s and its respective predecessors 
and successors in interests' respective Affiliates, stockholders, directors, officers, employees, agents, 
attorneys, servants, invitees, contractors, licensees, legal representatives, successors, and assigns), 
which is pursued in accordance with the standards in Section 6.03 of this Agreement, Enron may 
pursue such opportunity and conduct the business related thereto without any obligation to offer it to 
the Company. The Company acknowledges and agrees that in such case, to the extent that a court 
might hold that the pursuit of such opportunity or the conduct of such activity is a breach of any 
standard of care, a duty of loyalty, or other duty owed to the Company (and without admitting that 
the pursuit of such opportunity or the conduct of sucti activity is such a breach of any such standard 
or duty), the Company hereby fully and irrevocably renounces, releases and waives, to the extent 
permitted by applicable law, any interest or expectancy in such opportunity Or activity pursued by 
Enron in accordance with the standards in Section 6.03 of this Agreement and any and all Claims 
that the Company or any Person claiming by, through, or under the Company may have to claim that 
such business opportunity is a partnership or corporate opportunity of the Company or any Member 
or that the pursuit by Enron of any such business opportunity or the conduct of the business related 
thereto is a breach of any standard of care, duty of loyalty, or other duty owed to the Company 
(including, to the extent permitted by applicable law, any and all Claims arising either directly or 
derivatively, and whether brought by, through, or under the Company, or by any stockholder, 
creditor, subsidiary or Affiliate of the Company). Further, the Company, for itself and its successors 
and assigns, hereby agrees to indemnify, defend, and hold harmless, to the extent permitted by 
applicable law, Enron and its predecessors and successors in interest, and all of Enron’s and its 
respective predecessors and successors in interests' respective Affiliates, stockholders, directors, 
officers, employees, agents, attorneys, servants, invitees, contractors, licensees, legal representatives, 
successors, and assigns, from any and all such Claims that may be asserted (a) by any Person 
whomsoever claiming by, through, or under the Company or (b) by any successors or assigns of the 
Company. It is the express intention of the Company that, to the extent permitted by applicable law, 
the indemnity to Enron herein provided covers any such Claims asserted by, through, or under the 
Company, notwithstanding that such Persons are not signatories to this Agreement, and whether or 
not the release provisions are directly enforceable against any Persons who are not signatories to this 
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Agreement. This indemnity applies for the benefit of Enron regardless of whether such claims are 
based in whole or in part upon the alleged partial or sole negligence or strict liability of Enron (or its 
predecessors or successors in interest, or Enron's or its respective predecessors or successors in 
interests’ respective Affiliates, stockholders, directors, officers, employees, agents, attorneys, 
servants, invitees, contractors, licensees, legal representatives, successors, and assigns), but shall not 
apply in the case of bad faith, willful misconduct or breach of the covenants contained in Section 
6.03(c) of this Agreement by Enron, any Designee or any other indemnified party. The 
renunciations, waivers and agreements herein apply equally to activities tobe conducted in the future 
and activities that have been conducted in the past. 

6.05 Board of Directors. 

(a) At any time, whether with or without cause, the Class B Member (or a Majority-in- 
Interest of the Class B Members, if there is at such time more than one Class B Member) may cause 
the management responsibilities with respect to the Company granted to the Class A Member 
pursuant to this Agreement to be assumed by a board of directors composed of four members (the 
"Board of Directors ”); provided that in Ihe event that Annapurna is controlled by UM2 Co- 
Investment, L.P. (through its ownership of L7M2 Ampato LLC or its Affiliates), Annapurna shall not 
cause the management responsibilities with respect :o the Company to be assumed by a Board of 
Directors unless the Advisory Committee of UM2 Co-Investment, L.P. approves such action. The 
assumption of management responsibility by the Board of Directors shall be effective ten Business 
Days following the receipt by the Class A Member and the Class C Member of written notice signed 
by the Class B Members) naming two persons to act as directors and as representatives of the Class 
B Member on the Board of Directors. Within the ten Business Day period following the receipt by 
the Class A Member and the Class C Member of the notice described above, the Class A Member 
shall notify the Class B Member in writing of the identify of the two persons selected by the Class A 
Member to act as directors and as representatives of the Class A Member on the Board of Directors. 

(b) Upon appointment, the Board ofDirectors shall have all of the management powers 
and responsibilities with respect to the Company granted to the Class A Member pursuant to this 
Agreement and shall automatically and with no further action being required by any Member have 
the same obligations as those imposed upon the Class A Member by this Agreement, and from and 
after the appointment of the Board of Directors, this Agreement shall be so construed and 
inteipreted. 

(c) The Board of Directors initially shall be four in number, and thereafter shall be 
composed of such even number of persons as shall be determined from time to time by action of the 
Board of Directors', provided, however, that at all times the Board ofDirectors (and any committees 
thereof) shall be composed of equal numbers of representatives of the Class A Member and the Class 
B Member. A Majority-in-Interest of the Class A Members shall have the exclusive right from time 
to time to select, appoint and remove (with or without cause) the directors acting as its 
representatives on the Board ofDirectors. A Majority-in-lnterest of the Class B Members shall have 
the exclusive right from time to time to select, appoint and remove (with or without cause) the 
directors acting as Us representatives on the Board ofDirectors. Any vacancy occurring on the Board 
of Directors due to the death, disability, removal or resignation of a director shall be filled by the 
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Member who appointed the director and as whose representative the deceased, disabled, removed or 
departing director served. In the event a Member fails or refuses to appoint representatives to the 
Board of Directors for any reason (and has actual notice of the death, resignation or other refusal to 
serve of any person previously acting as a member of the Board of Directors and representing such 
Member), so that for a period of thirty Days or more there is no representative of such Member 
acting as a member of the Board of Directors, then such Member shall be deemed to have consented 
to any actions taken by the Board of Directors after the expiration of such thirty Day period and prior 
to the appointment by such Member of a director or directors to act as the representative of such 
Member on the Board of Directors as provided herein and the quorum and voting requirements in 
Section 6.05(d) below shall be modified accordingly. The Board of Directors shall have the power to 
establish its own procedures for meeting and voting and to appoint one or more committees, in each 
case subject to the requirements of this Section 6.05. 

(d) A quorum for the conduct of business by the Board of Directors on behalf of the 
Company shall be no less than a majority of the total number of directors then appointed and acting, 
including at least one director representing the Class A Member and one director representing the 
Class B Member. For quorum purposes, a director may be present in person, or by conference 
telephone, teleconference or any other means wherein each director can hear each other director. No 
action may be conducted at a meeting unless prior written or telephonic notice has been given to each 
director (in the case of telephonic notice, personally) at least 48 hours prior to the time fixed for such 
meeting, unless such notice has been waived in writing by each director who did not receive notice 
as required hereby. 

(e) The Board of Directors may take action only by the vote of a Majority of the entire 
number of directors then appointed and acting at a meeting at which a quorum is present, which 
Majority vote includes the vote of at least one representative of the Class A Member and one 
representative of the Class B Member. As provided in Section 1 8-404(d) of the Act, action may be 
taken without notice and a meeting if a consent in writing setting forth the action so taken is 
executed by at least such number of directors as would be sufficient to approve the action at a 
meeting, provided, that the executing directors include at least one representative of the Class A 
Member and one representative of the Class B Member as contemplated by this Agreement. 

(f) From and after their appointment and prior to their death, resignation or removal, the 
members of the Board of Directors shall be deemed to be managers of the Company for all purposes 
of the Act. 

6.06 Annapurna Rights, (a) The Class A Member and the Class C Member acknowledge 
and agree that the Company expects to obtain financing from Annapurna through Annapurna’ 
purchase of a Membership Interest in the Company that will benefit the business of the Company and 
each of the Members. The Class A Member and the Class C Member further agree, as an 
inducement to Annapurna to acquire a Membership Interest in the Company, that during any period 
that the Loan Documents are in effect any of the actions set forth in Section 6.06(c) may not be 
taken, nor shall any consent to, or authorization of any such act be effective, unless such action also 
has been assented or consented to by Annapurna, in its capacity as Class B Member for so long as it 
is the Class B Member and otherwise in its own capacity; provided, however , that during any period 
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the Board of Directors has been approved and is acting, approval of the Board of Directors in 
accordance with Section 6.05(e) shall be deemed to constitute the approval of Annapurna for any of 
the actions set forth in Sections 6.06(c). Each Member hereby agrees that Annapurna (to the extent it 
is no longer the Class B Member) is intended to be an express third party beneficiary of this 
Agreement to the extent necessary to permit Annapurna to exercise the rights granted hereunder and 
described in this Section 6.06, all of which rights shall be deemed to have been granted pursuant to 
this Section 6.06 (the “ Annapurna Rights' 7 ). 

(b) Any Annapurna Right may be exercised by Annapurna only upon the vote or written 
consent of a Annapurna Majority, and any action in respect of an Annapurna Right will not be 
effective for any purpose unless the Class A Member (or the Board of Directors if one has been 
appointed and is acting pursuant to Section 6.05) has received written confirmation of the action 
taken containing a certification that the action has been approved as required pursuant to this Section 
6.06(b). The Members further agree that the Annapurna Rights granted to Annapurna hereunder may 
be transferred by Annapurna upon a Foreclosure, to the purchaser in such Foreclosure. 

(c) None of the actions set forth in this Section 6.06(c) may be taken, nor shall any 
consent to, or authorization of any such act (whether on behalf of the Company by the Class A 
Member or the Board of Directors) be effective, unless such action also has been assented or 
consented to by Annapurna: 

(i) issue additional Membership Interests or issue debt instruments or securities; 

(ii) execute, modify, terminate or waive any right under any agreement or 
transaction between the Company and Enron or an Affiliate of Enron; 

(iii) set the Company’s financial policies regarding capital structure, including the 
issuance or retirement of debt or Membership Interests; 

(iv) appoint any independent accountant or firm of independent accountants other 
than Arthur Andersen LLP to serve as the independent auditors to the Company, or 

(v) commence with respect to the Company a voluntary case or proceeding under 
any applicable federal, state or foreign bankruptcy, insolvency, reorganization or other 
similar law or of any other voluntary case or proceeding to be adjudicated a bankrupt or 
insolvent, or the consent by the Company to the entry of a decree or order for relief against 
the Company in an involuntary case or proceeding under any applicable federal, state or 
foreign bankruptcy or insolvency case or proceeding against the Company, or file with 
respect to the Company a petition or answer or consent seeking reorganization or relief under 
any applicable federal, state or foreign law, or consent to the filing of such petition or to the 
appointment of or taking possession by a custodian, receiver, liquidator, assignee, trustee, 
sequestrator or similar official of any substantial part of the Company’s property, or make of 
an assignment of Company assets for the benefit of creditors, or admit on behalf of the 
Company in writing its inability to pay its debts generally as they become due, or take action 
in furtherance of any such action. 
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6.07 Reimbursement of ENA Costs, The Class A Member shall be entitled to receive 
reasonable compensation for the services rendered by it or on its behalf by its Affiliates in 
administering the business of the Company and rendering the services described in Section 6.01 . 
Commencing January f, 2001 (and continuing until the amount of the Class A Member’s 
compensation is changed by mutual agreement of the Members as described in the following 
sentence), the Class A Member shall be entitled to reimbursement of its actual and allocated costs 
and expenses of administering the affairs of the Company and managing and operating the 
Designated Business with respect to services to be rendered during such calendar quarter to the 
extent not taken into account in determining Gains and Losses (as defined in the Conveyance) 
pursuant to the Conveyance. The Members shall consult with each other at least once each year with 
a view to determining whether the amount that constitutes reasonable compensation to be paid to the 
Class A Member pursuant to this Section 6.07 shall be increased, decreased or shall stay the same, 
and any amount mutually agreed by the Members to constitute such reasonable compensation, and 
the manner and time of payment thereof, if other than that set forth in this Section 6.07, shall be set 
forth in a written instrument executed by all of the Members. When any such written instrument 
regarding compensation has been executed and delivered by all ofthe Members, it shall constitute an 
amendment to this Section 6.07 in compliance with Section 10.06 ofthis Agreement for all purposes. 
Claims by the Class A Member for reimbursement of expenses pursuant to this Section 6.07 shall be 
subordinate to any claims ofthe Lenders under the Loan Documents. 

ARTICLE 7 
TAXES 


7.01 Tax Matters. 

(a) Partnership Reporting. All returns filed by the Company in respect of 
federal, state and local income taxes shall be filed on the basis that the Company is a partnership for 
federal, state and local income tax purposes unless otherwise (x) required by Law, or 
(y) unanimously agreed by all Members. The Members shall take all steps pursuant to applicable 
regulations and applicable state or local Law in order to achieve partnership classification for the 
Company for Federal, state and local income tax purposes and, in this connection, each Member will 
join in the making of any election requested in good faith by the Class A Member in furtherance of 
this objective. 


(b) Tax Masters Partner. The Class A Member is authorized, in the case of 
material elections with the consent of the Class B Member and the Class C Member, not to be 
unreasonably withheld, to make any and all elections for Federal, state, and local tax purposes. If the 
Class B Member or the Class C Member fails to respond within a reasonable period of time, under 
the circumstances, to a written request by the Class A Member for consent to an election sought to be 
made for the Company, the Class A Member may treat such failure to respond as consent to such 
request. The Class A Member is authorized, to the extent provided in Code Sections 6221 through 
623 1 , to represent the Company and the Members before taxing authorities or courts of competent 
jurisdiction in tax matters affecting the Company or the Members in their capacities as Members, and 
to file any tax returns and execute any agreements or other documents relating to or affecting such 
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tax matters, including agreements or other documents that bind the Members with respect to such tax 
matters or otherwise affect the rights of the Company and the Members. The Class A Member is 
specifically authorized to act as the “Tax Matters Parmer " under the Code and in any similar 
capacity under state or local Applicable Law. Notwithstanding the generality of the foregoing, the 
T ax Matters Partner shall make regular and current reports to the Class B Member on the status of all 
representations of the Company and the Members before taxing authorities and courts of competent 
jurisdiction. Furthermore, without the prior written consent of the Class B Member and the Class C 
Member (which consent shall not be unreasonably withheld), the Tax Matters Partner may not enter 
into any agreements or documents that would affect the amount, timing or character of any items of 
income, gain, loss, deduction or credit allocated to or otherwise realized by, the Class B Member or 
the Class C Member. 

(c) Tax Information. Necessary tax information shall be delivered to each 
Member as soon as practicable after the end of each Fiscal Year of the Company but not later than 90 
days after the end of each such Fiscal Year. The Class A Member shall file tax returns for the 
Company prepared in accordance with the Code and the Regulations. 


ARTICLE 8 

BOOKS, RECORDS, REPORTS, AND BANK ACCOUNTS 

5.01 Maintenance of Books. The Class A Member shall keep or cause to be kept at the 
principal office of the Company or, upon notice to the Members, at such other location the Class A 
Member deems appropriate complete and accurate books and records of the Company, supporting 
documentation of the transactions with respect to the conduct of the Company’s business and 
minutes of the proceedings of its Members, and any other books and records that are required to be 
maintained by Law. 

8.02 Bank Accounts Funds of the Company shall be deposited in such banks or other 
depositories as shall be designated from time to time by the Class A Member. All withdrawals from 
any such depository shall be made only as authorized by the Class A Member and shall be made only 
by check, wire transfer, debit memorandum or other written instruction. 


ARTICLE 9 

DISSOLUTION, WINDING-UP AND TERMINATION 

9.01 Dissolution. The Company shall dissolve and its affairs shall be wound up on the 
first to occur of the following events (each a “ Dissolution Event")-. 

(a) the written consent of all Members; or 

(b) the expiration of the Term; or 
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(c) entryofadecreeofjudiciaidissolutionoftheCompanyimderSection 18-802 

of the Act; or 

(d) the termination of the legal existence of the last remaining Member of the 
Company unless the business of the Company is continued without dissolution in a manner permitted 
by this Agreement or the Act; or 

(e) the Company is consolidated for financial reporting purposes with Enron or 

ENA; or 

(f) Enron and its Affiliates cease to engage in the Designated Business. 

9.02 Winding-Up and Termination. On the occurrence of a Dissolution Event, the Class 
A Member shall proceed diligently to wind up the affairs of the Company and make final 
distributions as provided herein and in the Act. The costs of winding up shall be borne as a 
Company expense. Until final distribution, the Class A Member shall continue to operate the 
Company's assets with the same power and authority it had prior to the dissolution. The steps to be 
accomplished by the Class A Member are as follows in the following order of priority: 

(i) as promptly as possible after dissolution and again after final winding 
up, the Class A Member shall cause a proper accounting to be made by a recognized firm of certified 
public accountants of the Company’s assets, liabilities, and operations through the last calendar Day 
of the month in which the dissolution occurs or the final winding up is completed, as applicable; 

(ii) the Class A Member shall discharge from the Company’s funds all of 
the debts, liabilities and obligations of the Company owed to creditors {including all expenses 
incurred in winding up) or otherwise make reasonable provision for payment and discharge thereof 
(including the establishment of a cash escrow fund for contingent, conditional or unmatured 
liabilities in such amount and for such term as the Class A Member may reasonably determine); and 

(iii) all remaining assets of the Company (including cash) shall be 
distributed among the Members in accordance with Section 5.02. 

9.03 Certificate of Cancellation. On completionofthedistributionofCompany assets as 
provided herein, the Members (or such other Person or Persons as the Act may require or permit) 
shall file a certificate of cancellation of the Delaware Certificate with the Secretary of State of 
Delaware, cancel any other filings made pursuant to Section 2.05, and take such other actions as may 
be necessary to terminate the existence of the Company. Upon the filing of such certificate of 
cancellation, the existence of the Company shall terminate (and the Term shall end), except as may 
be otherwise provided by the Act or other applicable Law. 
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ARTICLE 10 
GENERAL PROVISIONS 

10.01 Consequential Damages. TO THE FULLEST EXTENT PERMITTED BY 
APPLICABLE LAW, IN NO EVENT SHALL ANY PARTY BE LIABLE TO ANY OTHER 
PARTY, IRRESPECTIVE OF WHETHER ALLEGED TO BE BY WAY OF INDEMNITY 
OR AS A RESULT OF BREACH OF CONTRACT, BREACH OF WARRANTY, TORT 
(INCLUDING NEGLIGENCE), STRICT LIABILITY, OR ANY OTHER LEGAL THEORY, 
AND WHENEVER ARISING, EXCEPT TO THE EXTENT SPECIFICALLY AND NOT BY 
IMPLICATION SET FORTH IN SECTION 2.9 OF THE INDEMNIFICATION 
AGREEMENT. 

10.02 Offset. Whenever the Company is to pay any sum to any Member, any Capital 
Contributions that Member owes the Company may be deducted from that sum before payment. 

1 0.03 Notices. Except as expressly set forth to the contrary in this Agreement, all notices, 
payments, demands, communications, requests or consents provided for or permitted to be given 
under this Agreement must be in writing and must be delivered to the recipient in person, by courier 
or mail or by facsimile or other electronic transmission. A notice, payment, demand, 
communication, request or consent given under this Agreement is effective on receipt by the Person 
to receive it (a) if delivered, personally to the Person or to an Affiliate of the Person to whom the 
same is directed, or (b) when the same is actually received (if a Business Day or, if not, the next 
succeeding Business Day), if sent either by courier or delivery service or certified mail, postage and 
charges prepaid, or if by facsimile, if such facsimile is followed by a hard copy of the facsimile 
communication sent by certified mail, postage and charges prepaid. All notices, requests and 
consents to be sent to a Member must be sent to or made at the addresses given for that Member on 
Exhibit A. or such other address as that Member may specify by notice to the other Members. Any 
notice, request or consent to the Company must be given to all of the Members. All notices, requests 
and consents to be sent to an holder of membership interests in Annapurna must be sent to or made 
at the addresses given for such Person in the Annapurna limited liability company agreement or such 
other address as such Person may specify by notice to the Company and each Member. Whenever 
any notice is required to be given by Law or this Agreement, a written waiver thereof, signed by the 
Person entitled to notice, whether before or after the time stated therein, shall be deemed equivalent 
to the giving of such notice. 

10.04 Entire Agreement; Superseding Effect. This Agreement, the Conveyance and the 
other Transaction Documents constitute the entire agreement of the Members relating to the 
Company and the transactions contemplated hereby and supersede all provisions and concepts 
contained in all prior contracts or agreements between the Membeis with respect to the Company and 
the transactions contemplated hereby, whether oral or written. 

10.05 Effect of Waiver or Consent. Except as otherwise provided in this Agreement, a 
waiver or consent, express or implied, to or of any breach or defauit by any Member in the 
performance by that Member of its obligations with respect to the Company is not a consent or 
waiver to or of any other breach or default in the performance by that Member of the same or any 
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other obligations of that Member with respect to the Company. Except as otherwise provided in this 
Agreement, failure on the part of a Member to complain of any act of any Member or to declare any 
Member in default with respect to the Company, irrespective of how long that failure continues, does 
not constitute a waiver by that Member of its rights with respect to that default until the applicable 
statute-of-limitations period has run. 

10.06 Amendment or Restatement. This Agreement or the Delaware Certificate may be 
amended or restated only by a written instrument executed (or, in the case of the Delaware 
Certificate, approved) by all of the Members. 

10.07 Binding Effect. Subject to the restrictions on Dispositions set forth in this 
Agreement, this Agreement is binding on and shall inure to the benefit of the Members and their 
respective successors and permitted assigns. 

10.08 Governing late; Severability. THIS AGREEMENT IS GOVERNED BY AND 
SHALL BE CONSTRUED IN ACCORDANCE WITH THE LAW OF THE STATE OF 
DELAWARE, EXCLUDING .ANY CONFLICT-OF-LAWS RULE OR PRINCIPLE THAT 
MIGHT REFER THE GOVERNANCE OR THE CONSTRUCTION OF THIS 
AGREEMENT TO THE LAW OF ANOTHER JURISDICTION. In the event of a direct 
conflict between the provisions of this Agreement and any mandatory, non- waivable provision ofthe 
Act, such provision of the Act shall control. If any provision of the Act provides that it may be 
varied or superseded in a limited liability company agreement (or otherwise by agreement of the 
members or managers of a limited liability company), such provision shall be deemed superseded 
and waived in its entirety if this Agreement contains a provision addressing the same issue or subject 
matter. If any provision of this Agreement or the application thereof to any Member or circumstance 
is held invalid or unenforceable to any extent, (a) the remainder of this Agreement and the 
application of that provision to other Members or circumstances is not affected thereby, and (b) the 
Members shall negotiate in good faith to replace that provision with a new provision that is valid and 
enforceable and that puts the Members in substantially the same economic, business and legal 
position as they would have been in if the original provision had been valid and enforceable. 

1 0.09 Further Assurances. In connection with this Agreement and the other Transaction 
Documents and the transactions contemplated hereby and thereby, each Member shall execute and 
deliver any additional docnments and instruments and perform any additional acts that may be 
necessary or appropriate to effectuate and perform the provisions of this Agreement, the other 
Transaction Documents and those transactions. 

10.10 Counterparts. This Agreement may be executed in any number of counterparts with 
the same effect as if all signing parties had signed the same document. AH counterparts shall be 
construed together and constitute the same instrument. 

10. i 1 Characterization of Membership Interest. Membership Interests in the Company 
are "securities" governed by Article 8 of the Uniform Commercial Code in effect tom time to time 
in aii jurisdictions where such Article S or an equivalent provision is adopted. 
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10,12 Dispute Resolution. This Section 10,12 shall apply to any dispute arising under or 
related to this Agreement (whether arising in contract, tort or otherwise, and whether arising at law 
or in equity), including (a) any dispute regarding the construction, interpretation, performance, 
validity or enforceability of any provision of this Agreement or whether any Person is in compliance 
with, or breach of, any provisions of this Agreement, and (b) the applicability of this Section 10. 12 to 
a particular dispute. Any dispute to which this Section 10.12 applies is referred to herein as a 
“Dispute” With respect to a particular Dispute, each Member that is a party to such Dispute is 
referred to herein as a “Disputing Member .” The provisions of this Section 10.12 shall be the 
exclusive method of resolving Disputes (other than through negotiation by the Disputing Members); 
and each Member hereby waives any right it may have to resolve Disputes through any other method, 
including litigation. Notwithstanding the foregoing, this Section 10.12 shall not apply to (i) any 
action by any Member to obtain injunctive or other relief pursuant to Section 7.01 hereof, or (ii) any 
matters that, pursuant to the provisions of this Agreement, are to be resolved by a vote, approval or 
consent of the Members; provided, however, that if a vote, approval or consent must, under the terms 
of this Agreement, be made (or withheld) in accordance with a standard other than sole discretion 
(such as a reasonableness standard), then the issue of whether such standard has been satisfied may 
be a dispute to which this Section 10.12 applies. 

(a) Mediation . If a Dispute arises, any Disputing Member may submit such Dispute to 
non-binding mediation under this Section 10.12(a) by notifying the other Disputing Members (a 
“ Mediation Notice”). 

(i) Any mediation conducted under this Section 1 0. 1 2(a) shall be conducted by a 
sole mediator (the “Mediator”) selected in accordance with this Section 10.12. The 
Disputing Member that submits a Dispute to mediation shall designate a proposed Mediator 
in its Mediation Notice. If any other Disputing Member objects to such proposed Mediator, 
it may, on or before the tenth Business Day following delivery of the Mediation Notice, 
notify all of the other Disputing Members of such objection. All of the Disputing Members 
shall attempt to agree upon a mutually acceptable Mediator. If they are unable to do so 
within fifteen Business Days following delivery of the notice described in the second 
preceding sentence, any Disputing Member may request the American Arbitration 
Association (or, if such Association has ceased to exist, the principal successor thereto) (the 
“AAA”) to designate the Mediator. If the Mediator so chosen shall die, resign or otherwise 
fail or becomes unable to serve as Mediator, a replacement Mediator shall be chosen in 
accordance with this Section 10.12. 

(ii) The Mediator shall expeditiously (and, if possible, within twenty Business 
Days after the Mediator's selection) commence the mediation, which shall be held in 
Houston, Texas. The mediation shall be conducted in accordance with the then current 
Commercial Mediation Rules of the AAA (excluding rules governing the payment of 
mediation, administrative or other fees or expenses to the Mediator or the AAA), to the 
extent that such Rules do not conflict with the terms of this Agreement. The responsibility 
for paying the costs and expenses of the mediation, including compensation to the Mediator, 
shall be borne equally by the Disputing Members. 
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(b) Arbitration. If the Dispute is still unresolved after ten Business Days following the 
commencement of the mediation described in Section 10. 12(a), then any Disputing Party may submit 
such Dispute to binding arbitration under this Section 10.12(b) by notifying the other Disputing 
Members (an “Arbitration Notice"). 

(i) Any arbitration conducted under this Section 10.12(b) shall be heard by a 
panel of three arbitrators (each an “ Arbitrator ”) selected in accordance with this Section 
10.12(b). The Disputing Member that submits a Dispute to arbitration shall designate its 
Arbitrator in its Arbitration Notice. The other Disputing Member shall designate its 
Arbitrator, by notice to the other Disputing Member, on or before the tenth Business Day 
following delivery of the Arbitration Notice. (If either Disputing Member fails to so 
designate its Arbitrator, the other Disputing Member may request the AAA to designate an 
Arbitrator for such Disputing Member.) The Arbitrator designated by each Disputing 
Member may be interested or have business relations with the Disputing Member who 
selected such Arbitrator. The two Arbitrators so designated shall attempt to agree upon a 
mutually acceptable third Arbitrator, who shall be independent of, and have no substantial 
business relations with, either of the Disputing Members. If they are unable to do so within 
fifteen Business Days following delivery of the notice described in the second preceding 
sentence, any Disputing Member may request the AAA to designate the third Arbitrator. If 
any Arbitrator so chosen shall die, resign or otherwise fail or becomes unable to serve as 
Arbitrator, a replacement Arbitrator shall be chosen in the same manner such original 
Arbitrator was chosen pursuant to this Section 12.0(b). 

(ii) The Arbitrators shall expeditiously (and, if possible, within 90 days after the 
selection of the third Arbitrator) hear and decide all matters concerning the Dispute. Any 
arbitration hearing shall be held in Houston, Texas. The arbitration shall be conducted in 
accordance with the Federal Arbitration Act (the “FAA") and the then current Commercial 
Arbitration Rules of the AAA (excluding rules governing the payment of arbitration, 
administrative or other fees or expenses to the Arbitrators or the AAA), to the extent that 
such Rules do not conflict with the FAA and the terms of this Agreement. Except as 
expressly provided to the contrary in this Agreement, the Arbitrators shall have the power 
(A) to gather such materials, information, testimony and evidence as they deem relevant to 
the dispute before them (and each Member will provide such materials, information, 
testimony and evidence requested by the Arbitrators, except to the extent any information so 
requested is proprietary, subject to a third party confidentiality restriction or to an attorney 
client or other privilege) and (B) to grant injunctive relief and enforce specific performance. 
If they deem necessary, the Arbitrators may propose to the Disputing Members that one or 
more other experts be retained to assist the Arbitrators in resolving the Dispute. The 
retention of such other experts shall require the unanimous consent of the Disputing 
Members, which shall not be unreasonably withheld. 

(in) The decision of the Arbitrators (A) shall be by majority vote of the 
Arbitrators, (B) shall be rendered in writing, (C) shall be final, nonappealabte and binding 
upon the Disputing Members, and (D) may be enforced in any court of competent 
jurisdiction; provided, however, that the Members agree that the Arbitrators and any court 
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enforcing the award of the Arbitrators shall not have the right or authority to award 
consequential damages or punitive or exemplary damages (however characterized and 
whether or not such damages might otherwise be available under applicable state or federal 
law) to any Disputing Member. The responsibility for paying the costs and expenses of the 
arbitration, including compensation to the Arbitrators and any experts retained by the 
Arbitrators, shall be allocated among the Disputing Members in a manner determined by the 
Arbitrators to be fair and reasonable under the circumstances. 


[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the Members have executed this Agreement as of the date first set 
forth above. 


CLASS A MEMBER: 


ENRON NORTH AMERICA CORP. 


By: 

Name: 

Title: 





Raymond M. Bnwrn Ir 
Managing Director 


V 


CLASS B MEMBER: ANNAPURNA LLC 

By: UM2 AMPATO, LLC, 

its Managing Member 

By: UM2 Co-Investment, L.P., 

its Managing Member 

By: UM2 Capital Management, L.P., 

its general partner 

By: UM2 Capital Management, LLC, 

its general partner 



CLASS C MEMBER: 



Signature Page to Amended and Restated Limited Liability Conpany Agreement 
of Fishtail LLC 
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EXHIBIT A 
MEMBERS 


Name and Address 

Initial Sharing 
Ratio 

Initial 

Capital 

Contribution 

Commitment 

CLASS A MEMBER: 

0.01% 

si. ooo 

$1,000 

Enron North America Corp. 
do Enron Corp. 

1400 Smith Street 

Houston, Texas 770G2 

Attn: BenGhsan 

Fax; (713)646-4990 

with a copy to General Counsel -Global Finance, at the same address 


CLASS B MEMBER; 

20% 

S 1,62 1.000 

S5O,OO0,OCO 

Annapurna LLC 

do LIM2 Co-Investment, L.P. 

333 Clay Street, Suite 1203 

Houston .Texas 77002 

Attn; Andrew S. Fastow 

Fax: (713) 646-8656 

Phone: (713)345-5867 


CLASS C MEMBER: 


115 

$200,000,000 

Enron North America Corp. 
do Enron Corp. 

1400 Smith Street 

Houston, Texas 77002 

Attn: BenGlisan 

Fax: (713)646-4990 

with a copy to General Counsel -Global Finance, at the same address 
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EXHIBIT B 

FORM OF INTEREST CERTIFICATE 

Certificate Evidencing Membership Interest 
in a Limited Liability Company 


Number 

1 I 


FISHTAIL 

LLC 

A LIMITED LIABILITY COMPANY UNDER THE 
LAW OF THE STATE Of DELAWARE 


Fishtail LLC, a Delaware limited liability company (the “ Company ”), hereby certifies that [ 

] is the registered owner of a (Class A] [Class B] [Class C] Membership Interest in the 
Company. The designations, preferences and relative participating, optional or other special rights, 
powers and duties of the Membership Interest arc set forth in, and this Certificate, and the 
Membership Interest represented hereby, is issued and shall in all respects be subject to all of the 
provisions of, the Amended and Restated Limited Liability Company Agreement of the Company, as 
amended, supplemented or restated from time to time (the “ Company Agreement ”). Copies of the 
Company Agreement are on file at, and will be furnished without charge on delivery of written 
request to the Company at, the principal executive office of the Company located at 1400 Smith 
Street, Houston, Texas 77002-7361. Capitalized terms used but not defined herein shall have the 
meaning given them in the Company Agreement. This Certificate and the Membership Interest 
evidenced hereby are not negotiable or transferable except as provided in the Company Agreement. 

THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE UNITED STATES 
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT), AND MAY 
NOT BE OFFERED OR SOLD, UNLESS IT HAS BEEN REGISTERED UNDER THE 
SECURITIES ACT OR UNLESS AN EXEMPTION FROM REGISTRATION IS 
AVAILABLE (AND, IN SUCH CASE, AN OPINION OF COUNSEL REASONABLY 
SATISFACTORY TO THE COMPANY SHALL HAVE BEEN DELIVERED TO THE 
COMPANY AND THE OTHER MEMBERS TO THE EFFECT THAT SUCH OFFER 
OR SALE IS NOT REQUIRED TO BE REGISTERED UNDER THE SECURITIES 
ACT). 

THIS CERTIFICATE IS SUBJECT TO CERTAIN RESTRICTIONS ON TRANSFER 
(INCLUDING CERTAIN DISQUALIFYING DISPOSITIONS) SET FORTH IN THE 
AMENDED AND RESTATED LIMITED LL4JBILITY COMPANY AGREEMENT OF 
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THE COMPANY DATED AS OF DECEMBER 19, 2000 (AS SUCH AGREEMENT 
MAY BE AMENDED FROM TIME TO TIME), A COPY OF WHICH MAY BE 
OBTAINED FROM THE COMPANY AT ITS PRINCIPAL EXECUTIVE OFFICES. 


Witness the signature of the duly authorized representative of the Company. 

FISHTAIL LLC 

By: Enron North America Corp., its Class A 

Member 


Name: 

Title: 


Dated: 
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FOR VALUE RECEIVED, . [Class A][Ciass B] [Class C] 

Member of Fishtail LLC, hereby sells, assigns, and transfers unto the 

[Class A][Class B] [Class C] Member Interest in Fishtail LLC represented by the attached 

Certificate, and does hereby irrevocable constitute and appoint _____ attorney to 

transfer the said Member Interest on the books of Fishtail LLC with full power and substitution in 
the premises. 

Dated: - 

[SIGNATURE BLOCK] 
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1 Deal Name; 

Fishtail 

| Date; 

December 19,2000 

Related P,im: 

1 Fishtail LLC 
| Annapurna LLC 

LJM2 Ampato LLC, managing member of Annapurna LLC 
j LJM2 Co-Investment, L.P., managing member of LJM2 
Ampato LLC 

LJM2 Capital Management, L.P., manager of LJM2 Co- 
investment, L.P. 

LJM2 Capital Management. LLC, general partner of LJM2 
Capital Management, L.P. 

| Enron Entities. Involved; 

Enron North America 

Caymus Trust 

j Primary Signatures; 

Raymond Bowen on behalf of ENA; Barry Schnapper on 
behalf of Enron Corp.; Kathy Lynn as Authorized Person 
for Annapurna 

\ Authoritative j 

r r v v: 

r -L-.V' • -A j 

| • ■ OIOO: ' ■ . ' 1 

|;--r • ■■■ ■ 

EITF 88-16, EITF 90-13, EITF 90-15, EITF 96-16, E1TF 
96-21, EITF 98-3, EITF 98-6, EITF Topic D-14, SAB Topic 
5E, APB Opinion 16, Rule 11-01 of Regulation S-X , FAS 

125 


Open Documents: 

Caymus LLC documents (membership agreement, anything else) 
Note from ENA to Caymus 

Total return swap on debt between ENA dc Caymus 
Any legal opinions regarding Caymus and/or Sundance 


Index 


I. Enron Financial Statement Disclosures 

A. December 31, 2000 Form 10-K 

B. September 30, 2001 Form 10-Q 

II. Timeline of Fishtail Transaction 

HI. Background and Formation 

A. General/Business Purpose 

B. Initial Transaction Diagram 

C. Formation of Annapurna 

D. Annapurna Credit Agreement 

E. Formation of Fishtail 

F. Capital Commitments 

G. Distributions 

H. Profit and Loss Allocation 

I. Management 

J. Right of First Offer; Drag Along Rights 

K. Conflict of Interest 
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L. Consent Rights 

M. Services Agreement 

N. Dissolution 

O. Amendments and Additional Capital 

IV. Enron Indemnification 

V. Transaction Fees 

VI. Economics 

VII. Monetization 

VIII. Subsequent Transaction 

IX. Enron Accounting Treatment 

X. Accounting issues and Related Guidance 

A. Nonconsoiidation of Fishtail 

B. Divestiture of the Contributed Business 

C. Fishtail’s Valuation of the Contributed Business 

D. Gain on Sale of Interest to Caymus Trust 


I. Enron Financial Statement Disclosures 


December 31, 2000 Form 10-K 

From Note 3 PRICE RISK MANAGEMENT ACTIVITIES AND FINANCIAL 
INSTRUMENTS [information in bold added by Deloitte & Touche for informational 
purposes only]: 

Securitizations. From time to time, Enron sells interests in certain of its financial assets. 

Some of these sales are completed in securitizations, in which Enron concurrently 
enters into swaps associated with the underlying assets which limits the risks assumed by 
the purchaser. Such swaps are adjusted to fair value using quoted market prices, if - 
available, or estimated fair value based on management's best estimate of the present 
value of future cash flow. These swaps are included in Price Risk Management activities 
above as equity investments. During 2000, gains from sales representing securitizations 
were $381 million I Fishtail $115 million j and proceeds were $2,379 million 1 Fishtail 
$200 million j ($545 million of the proceeds related to sales to Whitewing Associates, 

L.P. (Whitewing)). See Notes 4 and 9. Purchases of securitized merchant financial 
assets totaled $1 , 1 84 million during 2000. Amounts primarily related to equity interests. 

From Note 16 RELATED PARTY TRANSACTIONS [information in bold added by 
Deloitte & Touche for informational .purposes only]: 

In 2000 and 1999, Enron entered into transactions with limited partnerships (the Related 
Party) whose general partner's managing member is a senior officer of Enron. The 
limited partners of the Related Party are unrelated to Enron. Management believes that 
the terms of the transactions with the Related Party were reasonable compared to those 
which could have been negotiated with unrelated third parties. 
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In 2000, the Related Party acquired, through securitizations, approximately $35 million 
of merchant investments from Enron. In addition, Enron and the Related Party formed 
partnerships in which Enron contributed cash and assets and the Related Party 
contributed $17,5 million | Fishtail $8.0 million ] in cash. Subsequently, Enron sold a 
portion of its interests in the partnerships through securitizations. See Note 3, 


September 30, 2001 Form 10-Q 

From Note 4 RELATED PARTY TRANSACTIONS [information in bold added by 
Deloitte Sc Touche for informational purposes only]: 

General Summary of LJM Transactions. From June 1999 through September .2001, 

Enron and Enron-related entities entered into 24 business relationships in which LJM 1 or 
LJM2 participated. These relationships were of several general types, including: (1 ) sales 
of assets by Enron to UM2 and by UM2 to Enron; (2) purchases of debt or equity 
interests by LJM 1 or LJM2 in Enron-sponsored SPEs; (3) purchases of debt or equity 
interests by LJM1 or UM2 in Enron affiliates or other entities in which Enron was an 
investor; (4) purchases of equity investments by LJM1 or LJM2 in SPEs designed to 
mitigate market risk in Enron's investments; (5) the sale of a call option and a put option 
by LJM2 on physical assets; and (6) a subordinated loan to LJM2 from an Enron affiliate. 
The financial results of these transactions are summarized below. 


(In Millions) 

LJM 

Investment 

Cash and 
Other Value 
Received 
by LJM 

LJM Net 
Cash 
Flow 

Impact of LJM 
Transactions on 
Enron’s Restated 
Pre-Tax Earnings 

Nine Months Ended September 30, 2001 

Sale of Assets 

$ 

S 

$ 

$ 0.7 

Purchases of Equity/Debt in Enron- 
Sponsored Special Purpose Entities 

- 

52.5 

52.5 

- 

investments in Enron Affiliates 

3.4 

17.8 

14.4 

- 

Portfolio Special Purpose Entities 

- 

75.5 

75.5 

(a) (166.2) 

Call Option 

- 

- 

- 

- 

Transactions with LJM and Other Entities 

- 

- 

- 

- 

Transaction with UM and Whitewing 

- 

- 

- 

- 

Total 

$ 3.4 

$ 145.8 

S 142.4 

$ (165.5) 


(a) Enron's pre-tax earnings impact of transactions with LJM2 through the Raptor SPEs was 

approximately $545 million and $49 million for the nine months ended September 30, 2001 and 2000, 
respectively, excluding the pre-tax charge described below. During the nine months ended September 
30, 2001 and 2000, the Raptor SPEs hedged losses related to Enron investments of $453 million and 
$35 million, respectively. The 200 1 pre-tax earnings amount includes a $7 1 0 million pre-tax charge in 
the quarter ended September 30, 2001 related to the termination of the Raptor SPEs. 
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(In Millions) 


Cash and 
Other Value 

LJM Net 

Impact of LJM 
Transactions on 


LJM 

Received 

Cash 

Enron’s Restated 


Investment 

by LJM 

Flow 

Pre-Tax Earnings 

2000 





Sale of Assets 

$ (b) 30.0 

$ '32-4 

$ 2.4 

$ 86.6 

Purchases of Equity/Debt in Enron- 
Sponsored Special Purpose Entities 

100.7 

64.4 

(36.3) 

- 

Investments in Enron Affiliates 

66.5 

51.2 

(15.3) 

-- 

Portfolio Special Purpose Entities 

127.1 

148.5 

21.4 

(a) 532.0 

Call Option 

11.3 

12.5 

1.2 

- 

Transactions with LJM and Other Entities 

7.5 

11.7 

4.2 

- 

Transaction with LJM and Whitewing 

40.3 

- 

(40.3) 

- 

Total 

$ 383.4 

$ 320.7 

$ (62.7) 

$ 618.6 


(a) Enron’s pre-tax earnings impact of transactions with LJM2 through the Raptor SPEs was 
approximately S532 million in 2000. During 2000, the Raptor SPEs hedged losses related to Enron 
investments ofS501 million. 

(b) This amount excludes a seller financed note from Enron to LJM of approximately $70 million. 

Purchases of Equity/Debt in Enron-Sponsored SPEs, Between September. 1999 and 
December 2000, LJM1 or LJM2 purchased equity or debt interests in nine Enron- 
sponsored SPEs. LJM1 and UM2 invested $175 million | Fishtail $8.0 million j in the 
nine SPEs. These transactions enabled Enron to monetize assets and generated pre-tax 
earnings to Enron of $2 million in 1999. 

Enron believes that LJM received cash of $15 million, $64 million j Fishtail $8.5 
million } and $53 million in 1999, 2000 and 2001, respectively, relating to its 
investments in these entities. In three instances, third-party financial institutions also 
invested in the entities. LJM invested on the same terms as the third-party investors. In 
one of these nine transactions, Enron entered into a marketing agreement with UM2 that 
provided Enron with the right to market the underlying equity. This arrangement gave 
Enron profit potential in proceeds received after UM2 achieved a specified return level. 

In six of these nine transactions, Enron repurchased all or a portion of the equity and debt 
initially purchased by LJM. 

The SPEs owned, directly or indirectly, a variety of operating and financial assets. 

For example, Yosemite Securities Trust was a finance entity which facilitated Enron's 
ability to raise funds in the capital markets through the use of credit-linked notes, a 
standard financing arrangement offered by investment banks. Osprey Trust is 
beneficially-owned by a number of financial institutions and is a limited partner in 
Whitewing Associates, L.P., an Enron unconsolidated affiliate (Whrtewing) (see Note 8). 
Enron is the other partner. Whitewing purchased certain Enron investments for future 
sale. 
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In addition, as a result of these transactions, Enron was able to monetize equity 
interests with investment banks. These monetizations resulted in Enron’s recognizing 
$146 million | Fishtail $1 15 million 1 and $5 million in pre-tax earnings in 2000 and the 
nine months ended 2001, respectively, and $252 million | Fishtail $200 million 1 in cash 
inflows, all in 2000. 


II. Timeline of Fishtail Transaction 


Date 

Event 

December 1 9, 2000 

Fishtail formed by ENA and Annapuma/LJM2 

• ENA contributes pulp and paper trading “business” valued at $200 
million 

• Annapurna contributes $ 1.6 million cash and $48.4 million 
commitment 

December 22, 2000 

Annapurna contributes an additional $6.4 million cash to Fishtail 

Annapurna reduces its commitment to $42 million 

December , 2000 

ENA sold Class C interest in Fishtail to Caymus Trust for $200 million 
• Enron records a gain of $ 1 1 5 million 

ENA enters into total return swap with Caymus Trust 

June 2001 

ENA and Salomon Brothers form Sundance 

Sundance purchases the interests in Fishtail from Annapurna and Caymus 
Trust 


III. Background and Formation 


General/Business Purpose 

According to a Transaction Support Memorandum dated October 1, 2000, Enron had 
been operating a pulp and paper business since 1997. Pulp and paper trades with a 
notional volume and value of 19.9 million tons and $8.3 billion, respectively, had been 
executed through' this business. The business, run by Jeff McMahon, President and Chief 
Executive Officer, and Raymond Bowen, Chief Operating Officer, employed 38 
traders/originators and 20 commercial support employees. As of September 30, 2000, the 
trading book had a mark-to-market value of approximately $80 million. 

Per Mike Patrick, Enron was looking to form a joint venture with an equity partner in 
order to expand its pulp and paper business model, including purchasing additional plants 
and making capital improvements. Discussions were held with possible investors, 
including Blackstone Group. In November 2000, a valuation analysis Was prepared by 
Chase Securities Inc., which analyzed the values of Garden State Paper Company 
(purchased by Enron in July 2000), the pulp and paper trading business, and “soft assets” 
to be contributed to or utilized by the proposed joint venture. 

In December 2000, the possible joint venture partner indicated that it was no longer 
interested in participating. The issues involved in this decision were primarily associated 
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with desired compensation of management and the employees of the joint venture - the 
third party required that compensation be dependent only upon the results of the pulp and 
paper business, rather than Enron’s results of operations or appreciation of Enron stock. 

The Fishtail transaction was developed and executed in December 2000 as a means to 
extract a recognized value from the pulp and paper trading business in Enron’s financial 
results for the fourth quarter of 2000. By converting its pulp and paper business into an 
equity investment in Fishtail, Enron could then monetize its interest and recognize the 
gain resulting from the difference between the fair value and the book value of the 
business. 

Initial Transaction Diagram 

Below is a diagram of the initial Fishtail deal structure: 
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Formation of Annapurna 

Annapurna LLC (“Annapurna”) was a special purpose entity formed on December 19, 
2000 to consummate the transactions contemplated by the Fishtail LLC Agreement and 
the other transaction documents to which it was a party. LJM2 Ampato LLC was the sole 
and managing member of Annapurna. 

Annapurna was initially capitalized with approximately $1.5 million equity from LJM2 
and a $48.4 million credit agreement (the “Annapurna Credit Agreement”) from The 
Chase Manhattan Bank (“Chase”). 

The term of Annapurna was to continue for two years after December 1 9, 2000, unless 
dissolved and terminated earlier pursuant to the Annapurna LLC Agreement, {from CD- 
rom electronic files INTI 3 00001) 

Annapurna Credit Agreement 

The Annapurna Credit Agreement, dated as of December 19, 2000 (INT5 01833), 
provided up to an aggregate amount of approximately $48.4 million to Annapurna 
through June 29, 2001. The proceeds from the Annapurna Credit Agreement could only 
be used for required capital contributions to Fishtail LLC (“Fishtail”). Annapurna 
designated Enron North America Corp. (“ENA”) as its non-exclusive agent to give 
requests for borrowings to Chase, and agreed that the proceeds could be paid directly to 
Fishtail. 

The Annapurna Credit Agreement prohibited Annapurna from certain actions until the 
commitments expired or terminated. Annapurna was not permitted to: 

• Incur additional indebtedness, 

• Sell or transfer its Class B interest in Fishtail, 

• Agree to amend.or terminate the Fishtail LLC-Agreement, 

• Have any employees, 

• Make capital expenditures, 

• Consent to the dissolution of Fishtail, or 

• Consent to allow Fishtail to (i) issue additional interests, (ii) modify any right 
under any agreement between Fishtail and Enron or an affiliate of Enron, (iii) set 
•financial policies regarding capital structure, (iv) appoint any independent auditor 
other than Arthur Andersen, ,or (v) commence voluntary bankruptcy or similar 
proceedings. 


In addition, Annapurna was required to do the following under the terms of the 
Annapurna Credit Agreement: 
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• Own at all times the Class B interest in Fishtail, 

• At all time be the sole Class B member of Fishtail, and 

• Promptly after June 29, 2001 , exercise its right to require that Fishtail be sold (see 

Right of First Offer; Drag Along Rights” below). 


The Annapurna Credit Agreement was collateralized by Annapurna’s interest in Fishtail. 
Formation of Fishtail 

Fishtail was formed by ENA and Annapurna on December 1 8, 2000 to engage in the use 
of the wholesale business model for the creation of value by the development of efficient 
and price-transparent markets in the pulp, paper, and lumber businesses. These markets 
were to be developed through the establishment and operation of a real-time physical and 
financial trading system, together with the associated commercial activities. 

Fishtail had a term of five years from December 18, 2000 to December 31, 2005, unless 
dissolved earlier in accordance with the Fishtail LLC Agreement (INT5 01973). 

Pursuant to a Conveyance and Agreement dated as of December 1 9, 2000 (INT5 02023), 
ENA assigned to Fishtail an economic interest equal to 100% of the net economic 
benefits or burdens of existing and future contracts executed in the pulp, paper and 
lumber trading business (referred to herein as the “contributed business”). The term of 
the conveyance was from December 1 9, 2000 until termination of Fishtail pursuant to the 
Fishtail LLC Agreement. The Conveyance and Agreement provided for payments as 
follows: 

• ENA was required to pay in cash to Fishtail on a quarterly basis beginning March 
31, 200 i, any gain in respect of the contributed business realized by ENA for the 
period. 

• When losses in respect of the contributed business existed, ENA was required to 
invoice Fishtail for the amount of the losses, not to exceed $50 million. 

• Upon Fishtail’s receipt of cash capital contributions from Annapurna, Fishtail was 
required to make payment to ENA, which would be applied to amounts owed by 
Fishtail to ENA. 

The parties agreed that the valuation analysis dated November 20, 2000 prepared by 
Chase Securities Inc. (no Bates ID) would be used for the contributed business. ENA 
represented that no material changes had occurred in the contributed business since the 
date of valuation. A value of $200 million was assigned to the contributed business. 

In exchange for its conveyance, ENA received a Class A and Class C interest in Fishtail. 
The Class A interest was the managing member interest, and the Class C interest 
represented 79.99% of the economics. 
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Annapurna contributed approximately $1.6 million cash and a $48.4 million 
commitment. In exchange, Annapurna received a Class B interest in Fishtail. The Class 
B interest was entitled to: 

A preferred return equal to Libor + 7% on its entire commitment ($50 million), 

- 20% ownership of Fishtail, and 

- The ability to cause the management responsibility of Fishtail granted to the Class 
A member to be assumed by a Board of Directors with four members, two of 
which would be appointed by the Class B member. 


Capital Commitments 

ENA, as managing member, could request additional capital contributions for the amount 
by which Fishtail’s aggregate net realized losses exceeded approximately $201.6 million. 
Annapurna, as Class B member, was required to contribute 20% of such additional 
capital. 

Distributions 

Except as provided in 1) below, on June 30 and December 31 of each year, commencing 
June 30, 2001, Fishtail was required to make distributions in the following order of 
priority: 

1) First, no less frequently than quarterly, an amount sufficient to permit Annapurna 
to pay federal, state or local income taxes associated with the business and 
operations of Fishtail, 

2) Second, the preferred return to Annapurna, 

3) Third, the amounts of cash contributed by Annapurna in excess of its initial 
capital contribution of $1.6 million, and- 

4) Thereafter, to ENA. 

Profit and Loss Allocation 

Profits were required to be allocated among ENA and Annapurna as follows: 

• 1 00% to Annapurna to reverse losses previously allocated, 

• 100% to ENA to reverse losses previously allocated, 

• 1 00% to Annapurna up to the preferred return amount, and 

• The balance to ENA. 
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Losses were required to be allocated among ENA and Annapurna as follows: 

• 1 00% to ENA to the extent of its adjusted capital account for its Class C interest, 

• 100% to Annapurna to the extent of its adjusted capital account, 

• 100% to ENA to the extent of its adjusted capital account for its Class A interest, 
and 

• The balance to ENA. 

Management 

Management of Fishtail was vested in ENA, as Class A member. ENA agreed to 
continue activities in the contributed business, including creating, developing and 
operating market making activities; developing and maintaining hardware, software and 
technology infrastructures; and effecting transactions in commodities or other products in 
the contributed business in accordance with ENA’s trading policies and Enron’s Risk 
Management Policy. ENA was entitled to reimbursement of its actual and allocated costs 
and expenses. 

ENA was required to cause Fishtail to conduct its business separate from any member, 
including segregating property, funds and accounts; maintaining books and records; and 
causing Fishtail to conduct its dealings with third parties in its own name as a separate 
and independent entity. 

As mentioned above, the holder of the Class B interest could cause the management of 
Fishtail to be assumed by a Board of Directors. If Annapurna was controlled by LJM2, 
the Advisory Committee of LJM2 was required to approve the change to a Board of 
Directors. The Board of Directors would consist of four members, two appointed by each 
of the Class A member and the Class B member. The Board could take action only by 
the vote of a majority of the entire number of directors, which majority vote was required 
to include at least one representative of the Class A member and one representative of the 
Class B member. 

Right of First Offer; Drag Along Rights 

At any time after six months from December 1 9, 2000, if Annapurna wanted to sell all of 
its Class B interest, Annapurna was required to give right of first offer notice to ENA. 
ENA had the right, expiring 30 days following notice, to offer to purchase the Class B 
interest before it could be sold to a third party. Annapurna was required to then accept or 
reject any such offers from ENA within ten days. 

Under the drag along rights, if Annapurna wanted to sell its interest, Annapurna could 
force ENA to sell its interest as well. If no offer to purchase was received from ENA, 
Annapurna had the option to require ENA to sell all of ENA’s interest to the purchaser at 
the price and on the same terms and conditions as otherwise agreed with Annapurna 
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Conflict of Interest 

ENA agreed that Enron would not, directly or indirectly (other than through the 
Wholesale Services Group of Enron), engage in the contributed business or create a 
subsidiary to do so. However, nothing in the Fishtail LLC Agreement required Enron to 
continue to engage in the contributed business. Enron was free to pursue or abandon the 
contributed business in its sole discretion. 

Consent Rights 

As an inducement for Annapurna to acquire the Class B interest in Fishtail, it was agreed 
that the following actions would not be taken without Annapurna’s consent (or approval 
of the Board of Directors of Fishtail if one had been appointed) during the time with the 
Annapurna Credit Agreement was in effect: 

1) Issue additional membership interests, 

2) Modify rights under any agreement between Fishtail and Enron or an affiliate of 
Enron, 

3) Set financial policies for Fishtail regarding capital structure, 

4) Appoint independent auditors other than Arthur Andersen, or 

5) Commence voluntary bankruptcy or similar proceedings. 

Services Agreement 

Annapurna entered into a services agreement with ENA that effectively swept the excess 
of cash in Annapurna over the amount necessary to satisfy Annapurna’s expenses, 
including principal and interest payments on debt and fees and charges of lenders, and a 
15% return (30% after June 30, 2001) to LJM2 as stipulated in the agreement. (INT5 
02080) 

Under the agreement, ENA agreed to provide services to Annapurna, including: 

- Accounting, planning, treasury, tax, and technical support, 

- Cash management, making cash distributions, 

- Managing the registration and transfer of interests, and 

- Preparing and filing government and regulatory reports. 


ENA was required to appoint an appropriate number of employees dedicated to providing 
these services to Annapurna. 
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Dissolution 

Fishtail was required to be dissolved upon the occurrence of the following: 

• Consent of all members, 

• Expiration of the term of Fishtail, 

• Judicial dissolution, 

• Termination of legal existence of the last remaining member, 

• Fishtail being consolidated with Enron or ENA, or 

• Enron ceasing to engage in the contributed business. 

Upon dissolution, ENA, as Class A member, was required to first discharge from 
Fishtail’s funds all of the debts, liabilities and obligations owed to creditors. Then all 
remaining assets of Fishtail were to be distributed among the members as follows: 

1) First, to Annapurna until its received an amount equal to the sum of (i) any, 
accrued and unpaid preferred return to the date of dissolution and (ii) the amount 
of any unreturned capital contributions made by Annapurna, and 

2) Second, to ENA. 

Amendments and Additional Capital 

Shortly after formation of Fishtail, it was determined that an additional equity 
contribution was required to further support off-balance sheet treatement. The parties 
agreed to the following changes to the transetion documents on December 22, 2000 (from 
CD-rom electronic files INT13 00001): 

1) LJM2 would purchase an additional voting member interest in Annapurna for 
approximately $6.4 million. Such additional capital was deemed to have been 
contributed concurrently with LJM2’s original contribution to Annapurna on 
December 19, 2000. 

2) The $6.4 million additional capital was to be funded by Annapurna to Fishtail in 
connection with Annapurna’s purchase of its Class B interest in Fishtail. 

3) Annapurna, as Class B member of Fishtail, was required to make capital 
contributions at any time that the aggregate net realized losses of Fishtail were 
approximately $208.0 million or more. 

4) Chase’s initial commitment under the Annapurna Credit Agreement was reduced 
to approximately $42 million. 

As amended, the capital contributions to Fishtail were comprised of: 
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Member 

Class 

Type 

Contribution 

ENA 

A 

Equity 

$ 1,000 

Annapurna 

B 

Equity (1) 

1,621,000 

Annapurna 

B 

Equity (2) 

6,403,061 

Annapurna 

B 

Debt ( 1 ) 

48,379,000 

Annapurna 

B 

Debt (2) 

(6,403,061) 

ENA 

C 

Equity 

200,000.000 

Total 



$250,001,000 

(16.8% Debt, 

83.2% 

i Equity, 3.86% Annapurna Equity) 


IV. Enron Indemnification 


Enron indemnified Chase and Annapurna against claims resulting from: 

• Ownership, possession or delivery by Enron, an affiliate of Enron, or Fishtail of 
physical products in the pulp, paper and lumber trading business, 

• Violations of law by Enron, 

• Breach of covenant or agreement by Enron or an affiliate of Enron under the 
transaction documents, 

• Falsity of representations or warranties of Enron or an affiliate of Enron in the 
transaction documents, and 

• Hazardous materials or environmental damage arising from the pulp, paper and 
lumber trading business. 

The indemnification did not cover Fishtail’s obligation to make payments to ENA in 
respect of losses under the Conveyance and Agreement described above. (INT5 01 896) 


V. Transaction Fees 


As consideration for their roles in structuring the financing for Annapurna, Enron agreed 
to pay to Chase Securities Inc. and LJM2 an advisory fee of $500,000 and $100,000, 
respectively (from CD-rom electronic files INT13 00001). 

Enron also agreed to pay or reimburse LJM2 for all reasonable out-of-pocket costs and 
expenses incurred by UM2 in connection with the preparation, negotiation, execution 
and delivery of the definitive documents for the financing of Annapurna and the 
formation of Fishtail, including the reasonable fees and expenses of one legal counsel. 

Pursuant to a supplemental letter agreement dated December 22, 2000, Enron agreed to 
pay to LJM2 an additional advisory fee of $250,000 (from CD-rom electronic files INTI 3 
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00001). Per Mike Patrick, the additional fee was associated with the additional equity 
capital contribution required of LJM2 described above. 

In the event that, on July 1, 2001, Annapurna owned the Class B interest in Fishtail and 
LJM2 (or an affiliate) owned the membership interests in Annapurna, Annapurna was 
required to make a capital contribution of $400,000 to Fishtail and Enron was required to 
pay LJM2 an additional advisory fee of $400,000. 


VI. Economics 


As the Class B interest holder, Annapurna was entitled to receive a preferred return of 
LIBOR plus 7% on its $50 million investment in Fishtail. ENA, as the Class C interest 
holder, would bear all of the net realized trading losses up to $200 million and was 
entitled to receive all earnings in excess of Annapurna’s preferred return. Annapurna 
would bear any net realized trading losses in excess of $200 million until its capital 
account was extinguished. 


VII. Monetization 


In December 2000, subsequent to the formation of Fishtail, ENA sold its Class C interest 
in Fishtail to Caymus Trust (“Caymus”), a special purpose entity, for $200 million. 
Caymus was capitalized with 97% debt from Citibank and 3% equity from Fleet, both 
unrelated third parties. Caymus’s debt was secured by a total return swap written by 
ENA. 


Class C 
Interest in 



I Open for further details - Need Caymus documents ] 
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VIII. Subsequent Transactioa 


In June 200! , Salomon Brothers Holding Company (“Salomon”) and ENA formed 
Sundance Industrial Partners LP (“Sundance”) to provide capital and to expand the pulp 
and paper business. Upon formation, ENA and Salomon contributed their pulp and paper 
assets and cash, which were used to purchase Annapurna and Caymus’ interest in Fishtail 
for $8.5 million and $207 million, respectively. Neither Fishtail nor Annapurna made 
any distributions of capital or earnings to any of their members prior to Sundance’s 
purchase of Annapurna’s interest in Fishtail. 

[ Open for confirmation and further details - Need Sundance documents ] 

IX. Enron Accounting Treatment 


ENA accounted for its investment in Fishtail under the equity method of accounting. 
ENA’s cost basis in its pulp and paper trading business of approximately $85 million was 
“carried-over” and represented its basis in Fishtail. ENA recognized no gain or loss on 
the formation of Fishtail. 

As a result of the sale of its Class C interest in Fishtail to Caymus, ENA recorded a gain 
of approximately $] 15 million, which represented the difference between the sale price 
and ENA’s $85 million cost basis in Fishtail. 

[ Open for explanation of gain recorded in Sundance transaction - Need Sundance 
documents ] 


X. Accounting Issues and Related Guidance 


Did Fishtail meet the requirements for nonconsolidation as either a special purpose entity 
or a joint venture? 


a. Is Fishtail a special purpose entity or a joint venture ? 

Although there is no definition of an SPE in the authoritative accounting literature, it is 
typically an entity created for one purpose, with little or no other activity, and is designed 
to benefit a single company. SPE’s do not meet the definition of a “business” for 
accounting purposes. Thus, if Fishtail is considered to be a “business”, it could be 
viewed as a joint venture, rather than an SPE. 

E1TF No. 98-3, Determining Whether a Nonmonetary Transaction Involves Receipt of 
Productive Assets or of a Business, Sets forth criteria for determining what constitutes a 
“business.” 

A business is a self-sustaining integrated set of activities and assets 
conducted and managed for the purpose of providing a return to investors 


Ustupdatt: 1/21/2002 6 : 5 ! PM DRAFT-SUBJECT TO REVISION Page 15 of 28 

DT 000390 


CONFIDENTIAL 


89 


Privileged and Confidential 
Attorney Work Product 

[emphasis added], A business consists of (a) inputs, (b) processes applied 
to those inputs, and (c) resulting outputs that are used to generate 
revenues. For a transferred set of activities and assets to be a business, it 
must contain all of the inputs and processes necessary for it to 
continue to conduct normal operations after the transferred set is 
separated from the transferor, which includes the ability to sustain a 
revenue stream by providing its outputs to customers [emphasis added]. 

The elements necessary for a transferred set to continue to conduct normal 
operations will vary by industry and by the operating strategies of the 
transferred set. An evaluation of the necessary elements should consider: 

Inputs 

a. Long-lived assets, including intangible assets, or rights to the use 
of long-lived assets. 

b. Intellectual property. 

c. The ability to obtain access to necessary materials or rights. 

d. Employees. 

Processes 

e. The existence of systems, standards, protocols, conventions, and 

rules that act to define the processes necessary for normal, self- 
sustaining operations, such as (i) strategic management processes, 

(ii) operational processes, and (iii) resource management 
processes. 

Outputs 

f. The ability to obtain access to the customers that purchase the 
outputs of the transferred set. 

A transferred set of activities and assets fails the definition of a 
business if it excludes one or more of the above items such that it is 
not possible for the set to continue normal operations and sustain a 
revenue stream by providing its products and/or services to customers 
[emphasis added]. However, if the excluded item or items are only minor 
(based on the degree of difficulty and the level of investment necessary to 
obtain access to or to acquire the missing item(s)), then the transferred set 
is capable of continuing normal operations and is a business. The 
assessment of whether excluded items are only minor should be made 
without regard to the attributes of the transferee and should consider such 
factors as the uniqueness or scarcity of the missing element, the time 
frame, the level of effort, and the cost required to obtain the missing 
element.... 

The determination of whether a transferred set of assets and activities is or 
is not a business is a three-step process. First, one must identify the 
elements included in the transferred set. Second, one must compare the 
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identified elements in the transferred set to the complete set of elements 
necessary for the transferred set to conduct normal operations in order to 
identify any missing elements. Third, if there are missing elements, one 
must make an assessment as to whether the missing elements cause one to 
conclude that the transferred set is not a business. That assessment is 
based on the degree of difficulty or the level of investment (relative to the 
fair value of the transferred set) necessary to obtain access to or to acquire 
the missing elements. If the degree of difficulty and level of investment 
necessary to obtain access to or to acquire the missing elements are not 
significant, then the missing elements are considered minor and their 
absence would not cause one to conclude that the transferred set is not a 
business. The determination of the degree of difficulty or level of 
investment necessary to obtain access to or to acquire the missing 
elements requires significant judgment and is dependent on the particular 
facts and circumstances. 

From ENA’s contribution, Fishtail held the net economic benefits or burdens of existing 
and future contracts executed in the pulp, paper and lumber trading business. The term of 
the conveyance was for a five-year period. ENA agreed to continue activities in the 
contributed business, including creating, developing and operating market making 
activities; developing and maintaining hardware, software and technology infrastructures; 
and effecting transactions in commodities or other products in the contributed business in 
accordance with ENA’s trading policies and Enron’s Risk Management Policy. ENA 
was required to cause Fishtail to conduct its business separately, including segregating 
property, funds and accounts; maintaining books and records; and causing Fishtail to 
conduct its dealings with third parties in its own name as a separate and independent 
entity. 

Enron viewed Fishtail as a business based on the fact that it held all of the benefits and 
burdens of the trading contracts. Because ENA agreed to continue activities and develop 
and maintain the necessary systems. Fishtail had the necessary inputs, processes and 
outputs to be considered a business. 

However, it could be argued that, because Fishtail (i) only had the economic interest in 
the contracts, (ii) had no employees of its own, and (iii) had no systems or infrastructure 
of its own to conduct trading activities, it could not exist without ENA. In such case. 
Fishtail would not meet the definition of a “business” and could not be considered a joint 
venture. 

In addition, because Fishtail was required to be dissolved upon ENA ceasing to engage in 
the contributed business, ENA could be viewed as having a significant control right. 
Such a control right could indicate that Fishtail does not qualify as a “business”. See c. 
below for discussion of this right in relation to nonconsolidation of joint ventures. 

b. If Fishtail is considered an SPE, does it meet the requirements for 
nonconsolidation? 
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The current guidance regarding accounting for SPE structures is primarily directed 
toward lease transactions. However, Question 2 to EITF 90-15, Impact of 
Nonsubstantive Lessors, Residual Value Guarantees, and Other Provisions in Leasing 
Transactions, states that its conditions, which focus on the risks and rewards and 
substantive nature of the SPE, may be useful in evaluating nonleasing transactions 
involving SPEs. 

EITF Topic D-14, Transactions involving Special-Purpose Entities, states: 

Generally, the SEC staff believes that for nonconsolidation and sales 
recognition by the sponsor or transferor to be appropriate, the majority 
owner (or owners) of the SPE must be an independent third party who 
has made a substantive capital investment in the SPE, has control of the 
SPE, and has substantive risks and rewards of ownership of the assets 
of the SPE (including residuals) [emphasis added]. Conversely, the SEC 
staff believes that nonconsolidation and sales recognition are not 
appropriate by the sponsor or transferor when the majority owner of the 
SPE makes only a nominal capital investment, the activities of the SPE are 
virtually all on the sponsor's or transferor’s behalf, and the substantive 
risks and rewards of the assets or the debt of the SPE rest directly or 
indirectly with the sponsor or transferor. 

The issue in EITF 98-6, Investor's Accounting for an Investment in a Limited Partnership 
When the Investor Is the Sole General Partner and the Limited Partners Have Certain 
Approval or Veto Rights, was what rights held by limited partners preclude consolidation 
in circumstances in which the sole general partner would consolidate the limited 
partnership in accordance with generally accepted accounting principles absent the 
existence of the rights held by the limited partners. A working group was established but 
no consensus was reached. However, the Task Force did not object to the general 
concepts proposed by the working group, including the notion that a partnership 
agreement that provides for the removal of the general partner by a reasonable vote 
of the limited partners, without cause, and -without- the limited -partners -or 
partnership incurring a significant penalty, indicates that the sole general partner 
does not control the limited partnership [emphasis added]. 

Management of Fishtail was vested in ENA, as Class A member. However, Annapurna 
could cause the management of Fishtail to be assumed by a Board of Directors. If 
Annapurna was controlled by LJM2, the Advisory Committee of LJM2 was required to 
approve the change to a Board of Directors. The Board of Directors would consist of 
four members, two appointed by each of the Class A member and the Class B member. 
The Board could take action only .by the vote of a majority of the entire number of 
directors, which majority vote was required to include at least one representative of the 
Class A member and one representative of the Class B member. Because Andrew 
Fastow, Enron’s Chief Financial Officer, was the general partner of LJM2 at the time, an 
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evaluation must be made as to whether Annapuma/LJM2 was an independent third party 
and whether Annapuma/LJM2 or Enron had control of Fishtail. 

See separate LJM Governance memorandum addressing issues related to Enron’s Chief 
Financial Officer’s control of LJM2. 

See discussion below regarding Annapurna’s risks and reward of ownership. 

Under EITF 90-15, consolidation of an SPE is not required when the owner(s) of record 
of the SPE has made an initial substantive residual equity capital investment that is at 
risk during the entire term [emphasis added]. This requires that the investment be 

...comparable to that expected for a substantive business involved in 
similar [leasing] transactions with similar risks and rewards. The SEC 
staff understands from discussions with Working Group members that 
those members believe that 3 percent is the minimum acceptable 
investment. The SEC staff believes a greater investment may be necessary 
depending on the facts and circumstances. . . 

EITF 96-21, Implementation Issues in Accounting for Leasing Transactions involving 
Special-Purpose Entities, states that, to satisfy the at-risk requirement, an initial 
substantive residual equity capital investment must represent an equity interest in legal 
form, must be subordinate to all debt interests, and must represent the residual equity 
interest during the entire term [emphasis added]. 

The view that Fishtail met the equity at risk requirements for nonconsolidation would be 
based on the following assertions: 

• Annapurna’s cash equity contribution was substantive because it met the 3% 
minimum investment criteria. 

• Annapurna received a “membership interest” in Fishtail in return for its cash 
contribution, thus it was equity in legal form. 

• Annapurna’s interest was subordinate to debt interests because the Fishtail LLC 
Agreement required that debts, liabilities and obligations of Fishtail be paid before 
distributions to Annapurna and ENA. 

However, because ENA, as the Class C interest holder, would bear ail of the losses up to 
$200 million and Annapurna would only bear losses in excess of $200 million until its 
capital account was extinguished, it could be argued that .Annapurna’s equity was not 
substantively at risk. In such case, Annapurna would not be considered to have 
substantive risks and rewards of ownership of Fishtail. 

c - If Fishtail is considered a joint venture, does it meet the requirements for 
nonconsolidation? 
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EITF 96-16, Investor’s Accounting for an Investee When the Investor Has a Majority of 
the Voting Interest but the Minority Shareholder or Shareholders Have Certain Approval 
or Veto Rights, speaks to this issue. 

The Task Force agreed that the assessment of whether the rights of a 
minority shareholder should overcome the presumption of consolidation 
by the investor with a majority voting interest in its investee is a matter of 
judgment that depends on facts and circumstances. The Task Force further 
agreed that the framework in which such facts and circumstances are 
judged should be based on whether the minority rights, individually or 
in the aggregate, provide for the minority shareholder to effectively 
participate in significant decisions that would be expected to be made 
in the "ordinary course of business" [emphasis added]. Effective 
participation means the ability to block significant decisions proposed by 
the investor who has a majority voting interest. That is, control does not 
rest with the majority owner because the investor with the majority voting 
interest cannot cause the investee to take an action that is significant in the 
ordinary course of business if it has been vetoed by the minority 
shareholder. This assessment of minority rights should be made at the 
time a majority voting interest is obtained and should be reassessed if 
there is a significant change to the terms or in the exercisability of the 
rights of the minority shareholder. 

The Task Force observed that all minority rights could be described as 
"protective" of the minority shareholder's investment in the investee but 
that some minority rights also allow the minority shareholder to participate 
in determining certain financial and operating decisions of the investee 
that are made in the ordinary course of business (subsequently referred to 
as "participating rights"). The Task Force agreed that minority rights that 
are only protective in nature (subsequently referred to as "protective 
rights") would not overcome the presumption in Statement 94 that the 
owner of a majority voting interest should consolidate its investee. The - 
Task Force agreed that substantive minority rights that provide the 
minority shareholder with the right to effectively participate in significant 
decisions that would be expected to be related to the investee's ordinary 
course of business, although also protective of the minority shareholder's 
investment, should overcome the presumption in Statement 94 that the 
investor with a majority voting interest should consolidate its investee. 

For purposes of this consensus, decisions made in the ordinary course of 
business are defined as decisions about matters of a type consistent 
with those normally expected to be addressed in directing and 
carrying out the entity's current business activities, regardless of 
whether the events or transactions that would necessitate such decisions 
are expected to occur in the near term [emphasis added]. However, it must 
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be at least reasonably possible that those events or transactions that would 
necessitate such decisions will occur. The ordinary course of business 
definition would not include self-dealing transactions with controlling 
shareholders. 

EITF 96-16 also states that the following rights of a minority shareholder should 
be considered substantive participating rights and would preclude consolidation 
by the majority shareholder: 

- Selecting, terminating and setting the compensation of management 
responsible for implementing the investee’s policies and procedures, or 

- Establishing operating and capital decisions of the investee, including 
budgets, in the ordinary course of business. 

The above rights may be modified to reflect the underlying business activities 
contemplated by the entity. 

Factors supporting an assertion that Fishtail, as a joint venture, meets the requirements 
for nonconsolidation, include the following: 

• Annapurna has the ability, with or without cause, to require the management 
responsibilities of Fishtail to be removed from ENA and assumed by a Board of 
Directors, on which Annapurna would have 50% representation. By doing so, it can 
be argued that Annapurna could fully participate in all operating and capital decisions 
that could occur during the ordinary course of Fishtail’s business. 

• Including its $42 million commitment, Annapurna has a significant economic interest 
in Fishtail. Its commitment and $8 million contribution together constitute 
approximately 20% of the total capitalization of Fishtail. 

• Where the profit/loss sharing arrangement allocates first losses to Enron, it is Enron’s 
policy that the third party investor should contribute at least 10% of the fair value of 
the entity in order to validate that its participating rights are substantive. In any 
event, Enron’s policy is that the first loss provision cannot be greater than 80% of the 
fair value of the assets at inception and should be reduced accordingly by capital 
contributions below 20%. Enron bases this assessment on the fair value of the items 
contributed and considers all items of value regardless of form (i.e. guarantees, 
commitments, letters of credit, derivatives). 

In this case, ENA is allocated the first $200 million of losses from Fishtail. 
Annapurna contributed $50 million ($8 million cash and $42 million commitment) of 
Fishtail’s $250 million capitalizafion, or 20%. Thus, based on Enron’s policy, ENA 
can be allocated losses up to 80% of the fair value of Fishtail’s assets, or $200 
million, and still maintain substantive participating rights. 
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• ENA does not have an option to buy Annapurna’s interest in Fishtail. If Annapurna 
desires to sell its Class B interest, ENA does have “right of first offer” whereby ENA 
can offer to buy the interest before it may be sold to any third party. However, since 
Annapurna is riot obligated to accept ENA’s offer and this right is only triggered if 
Annapurna desires to sell its interest, this right does not negate .Annapurna’s 
participating rights in Fishtail. 

Challenges to this assertion include the following: 

• Annapurna’s participating rights, if any, are diminished by the fact that Fishtail is 
dependent on the activities of ENA for its operations. Although Annapurna can cause 
the management of Fishtail to be transferred from ENA to a Board of Directors, 
nothing in the Fishtail LLC Agreement required Enron to continue to engage in the 
contributed business. Enron was free to pursue or abandon the contributed business 
in its sole discretion. If Enron ceased to engage in the contributed business, the terms 
of the Fishtail LLC Agreement required that Fishtail be dissolved. 

• Annapurna’s commitment should not be considered in evaluating its economic 
interest in Fishtail because it may not be required to invest this amount. Annapurna’s 
cash contribution of $8 million only represents approximately 3% of the total 
capitalization of Fishtail. Because of the large disparity between this amount and the 
ownership interest of ENA, the rights of Annapurna are more likely to be protective, 
rather than participating, rights. 

• ENA’s allocation of the first $200 million of losses of Fishtail combined with the fact 
that Annapurna only made an $8 million firm commitment indicates that it has 
minimal risk. Thus, it is less likely that Annapurna will participate in Fishtail’s 
operations. 

• Because Annapurna is controlled by LJM2, the related party nature between 
Annapurna and ENA indicate that Annapurna’s participating rights in Fishtail are not 
substantive. 


Did ENA substantively divest the contributed business to Fishtail? 

SEC Staff Accounting Bulletin No. 40, Topic 5E, Accounting for Divestiture of a 
Subsidiary or Other Business Operation (SAB Topic 5E) addresses this issue in the 
following: 

Facts: 

Company X transferred certain operations (including several subsidiaries) 
to a group of former employees who had been responsible for managing 
those operations. Assets and liabilities with a net book value of 
approximately $8 million were transferred to a newly formed entity — 
Company Y — wholly owned by the former employees. The consideration 
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received consisted of $1,000 in cash and interest bearing promissory notes 
for $10 million, payable in equal annual installments of $1 million each, 
plus interest, beginning two years from the date of the transaction. The 
former employees possessed insufficient assets to pay the notes and 
Company X expected the funds for payments to come exclusively from 
future operations of the transferred business. 

Company X remained contingently liable for performance on existing 
contracts transferred and agreed to guarantee, at its discretion, 
performance on future contracts entered into by the newly formed entity. 
Company X also acted as guarantor under a line of credit established by 
Company Y. 

The nature of Company Y’s business was such that Company X’s 
guarantees were considered a necessary predicate to obtaining future 
contracts until such time as Company Y achieved profitable operations 
and substantial financial independence from Company X. 

Question 1: 

Company X proposes to account for the transaction as a divestiture, but to 
defer recognition of gain until the owners of Company Y begin making 
payments on the promissory notes. Does this proposed accounting 
treatment reflect the economic substance of the transaction? 

Interpretive Response: 

No. The circumstances are such that the risks of the business have not, in 
substance, been transferred to Company Y or its owners. 

In assessing whether the legal transfer of ownership of one or more 
business operations has resulted in a divestiture for accounting purposes, 
the principal consideration must be an assessment of whether the risks and 
other incidents of ownership have been transferred to the buyer with 
sufficient certainty. 

When the facts and circumstances are such that there is a continuing 
involvement by the seller in the business, recognition of the transaction as 
a divestiture for accounting purposes is questionable. Such continuing 
involvement may take the form of effective veto power over major 
contracts or customers, significant voting power on the board of directors, 
or other involvement in the continuing operations of the business entailing 
'risks or managerial authority similar to that of ownership. 

Other circumstances may also raise questions concerning whether the 
incidents of ownership have, in substance, been transferred to the buyer. 
These include: 
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- Absence of significant financial investment in the business by the 
buyer, as evidenced, for instance, by a token down payment; 

- Repayment of debt which constitutes the principal consideration in 
the transaction is dependent on future successful operations of the 
business; or 

- The continued necessity for debt or contract performance 
guarantees on behalf of the business by the seller. 

In the above transaction, the seller's continuing involvement in the 
business and the presence of certain of the other factors cited evidence the 
fact that the seller has not been divorced from the risks of ownership. 
Accounting for this proposed transaction as a divestiture — even with 
deferral of the “gain” — does not reflect its economic substance and 
therefore is not appropriate. 

Question 2: 

If the transaction is not to be treated as a divestiture for accounting 
purposes, what is the proper accounting treatment? 

Interpretive Response: 

If, in the circumstances surrounding a particular transaction, a 
determination is made that a legal transfer of business ownership should 
not be recognized as a divestiture for accounting purposes, an accounting 
treatment consistent with that determination is required. In this instance, 
the assets and liabilities of the business which were the subject of the 
transaction should be segregated in the balance sheet of the selling entity 
under captions such as: “Assets of business transferred under contractual 
arrangements (notes receivable),” and “Liabilities of business transferred” 
or similar captions which appropriately convey the distinction between the 
legal form of the transaction and its accounting treatment. 

A note to the financial statements should describe the nature of the legal 
arrangements, relevant financing arid' other details and the accounting 
treatment. 

Where, as in this instance, realization of the sale price is wholly or 
principally dependent on the operating results of the business operations 
which were the subject of the transaction, the uncertainty associated with 
such realization should be reflected in the financial statements of the 
seller. Thus, absent a deterioration in the business, any operating losses of 
the divested business should be considered the best evidence of a change 
in valuation of the business 'in a manner somewhat analogous to equity 
accounting for an investment in common stock. If the business suffered a 
loss during its initial period of operations after the transaction, that loss 
should be reflected in the financial statements of the seller by recording a 
valuation allowance and a corresponding charge to income. The amount of 
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the valuation allowance (absent unusual circumstances) would be at least 
the amount of the loss attributable to the business, unless such loss has 
been previously provided for in accordance with Accounting Principles 
Board Opinion No. 30. Other evidence, however (such as a question as to 
the ability of the business to continue as a going concern), might require 
that a higher valuation allowance be established. 

...In the case where the business reports net income, such net income 
should not be recorded by the former owner, because the rewards of 
ownership (but not the risks) have been passed to Company Y. Any 
payments received on obligations of the buyer arising out of the 
transaction should be treated as a reduction of the carrying value of the 
segregated assets of the business. 

See the above discussions regarding Annapurna’s risks and rewards of ownership of 
Fishtail. 

Factors that indicate that ENA has continuing involvement in the business include the 
dependence on Fishtail of ENA’s activities and its management of Fishtail. In addition, if 
Annapurna’s commitment is not included, it could be argued that there is not a significant 
financial investment in the business by Annapurna. If it is determined that ENA has not 
substantively divested the business to Fishtail, the assets and liabilities of the business 
should be segregated in the balance sheet of Enron under captions such as: “Assets of 
business transferred under contractual arrangements (notes receivable),” and “Liabilities 
of business transferred” or similar captions, with income and loss accounted for as 
described above, Consequently, ENA would not have an equity interest to monetize in 
the transaction with Caymus and the gain recognition on the sale was inappropriate. 


What value (i.e. ENA’s historical cost basis or fair value) should Fishtail use to record 
the contributed business? 

At the 1991 AICPA Annual -Conference- on Current. SEC- Developments, the. SEC staff - 
announced their views on the accounting for contributed assets. They stated that, in order 
to determine the appropriate basis for assets contributed to a new or existing entity, it is 
first necessary to determine whether the contributed assets constitute a business. The 
definition of “business” in Rule 11-01 of Regulation S-X should be referred to in making 
this determination. If contributed assets constitute a business, the following general rules 
apply (based on APB Opinion 1 6 and E1TF Issues 88-1 6 and 90-13): 

■1 . A new basis of accounting is appropriate when a change in control over 
the contributed business has occurred. 

2. If the contributor retains a direct or indirect ownership interest in the 

contributed business, the contributor’s basis will generally carry over to 
the extent of their ownership interest in the new entity. 
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3. If an acquirer (as defined in Paragraph 70 of APB Opinion 16 and SAB 24 
(Topic 2.A)) cannot be determined, the contributor’s basis should be 
carried over. 

If the contributed assets do not constitute a business, the SEC staff will permit a 100% 
step-up in basis only when all of the following conditions are met : 

1 . The assets are contributed to a new entity. 

2. The fair value of the assets is objectively determinable by the contribution 
of monetary assets by the other investor. 

3. The monetary assets stay in the new entity. 

4. There is an equal allocation of equity and profits/losses among the 
investors. 

Rule 11-01 of Regulation S-X defines a business as follows: 

(d) For purposes of this rule, the term business should be evaluated in light of the facts 
and circumstances involved and whether there is sufficient continuity of the acquired 
entity's operations prior to and after the transactions so that disclosure of prior financial 
information is material to an understanding of future operations. A presumption exists 
that a separate entity, a subsidiary, or a division is a business. However, a lesser 
component of an entity may also constitute a business. Among the facts and 
circumstances which should be considered in evaluating whether an acquisition of a 
lesser component of an entity constitutes a business are the following: 

1 . Whether the nature of the revenue-producing activity of the component 
will remain generally the same as before the transaction; or 

2. Whether any of the following attributes remain with the component after 
the transaction: 

(i) Physical facilities, 

(ii) Employee base, 

(iii) Market distribution system, 

(iv) Sales force, 

(v) Customer base, 

(vi) Operating rights, 

(vii) Production techniques, or 
(viii) Trade names. 

See the above analysis regarding whether ENA’s contribution should be considered a 
“business”. 

If ENA’s contribution is considered a business, the above rules could indicate that 
Fishtail should have recorded the assets at ENA’s carry-over basis of $85 million or at 
least to the extent of ENA’s 80% ownership in Fishtail. It could be argued that there was 
a change in control over the contributed business based on Annapurna’s rights to transfer 
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management to a Board of Directors with 50% representation. In such case, a step-up to 
fair value of S200 million would be appropriate. However, because ENA retained an 
interest in the business through its 80% ownership of Fishtail, ENA’s basis of $85 million 
would need to be carried over to the extent of its ownership interest. 

Note: This should not effect the accounting impact of the transaction on Enron’s books 
because ENA did not recognize a gain on the transfer of the contributed business to 
Fishtail and recorded its investment at its basis of $85 million. 

Should ENA have recognized a gain when selling its equity interest in Fishtail t o 
Caymus? 

Because Caymus is also a special purpose entity, the first issue in this question is whether 
or not Caymus should have been consolidated with ENA. This must be evaluated under 
the same criteria as Fishtail. 

Jf Caymus is not consolidated, then an evaluation of the sale under FAS 125, Accounting 
for Transfers and Servicing of Financial Assets and Extinguishments of Liabilities, must 
take place to determine whether or not the gain should be recognized. FAS 125 was in 
effect at the time of the transfer. For transfers and servicing of financial assets and 
extinguishments of liabilities occurring after March 31, 2001, FAS 140 was in effect. 

Under FAS 125, a financial asset is “cash, evidence of an ownership interest in an entity, 
or a contract that conveys to a second entity a contractual right (a) to receive cash or 
another financial instrument from a first entity or (b) to exchange other financial 
instruments on potentially favorable terms with the first entity.” Thus, ENA’s Class C 
Interest in Fishtail transferred to Caymus would be considered a financial asset. 

FAS 125 states, in part: 

A transfer of financial assets (or all or a portion of a financial asset) in 
which the transferor surrenders control over those financial assets shall be 
accounted for as a sale to the extent that- consideration other than 
beneficial interests in the transferred assets is received in exchange. The 
transferor has surrendered control over transferred assets if and only 
if all of the following conditions are met: 

a. The transferred assets have been isolated from the transferor — put 
presumptively beyond the reach of the transferor and its creditors, even in 
bankruptcy or other receivership 

An evaluation of whether or not Caymus is bankruptcy-remote should have been 
made. 

[ Open for legal opinion J 
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b. Either (1) each transferee obtains the right-free of conditions that 
constrain it from taking advantage of that right-to pledge or 
exchange the transferred assets or (2) the transferee is a qualifying 
special-purpose entity and the holders of beneficial interests in that 
entity have the right-free of conditions that constrain them from 
taking advantage of that right-to pledge or exchange those 
interests. 

The term of Fishtail, as set in section 2.07 of the Fishtail amended and Restated 
LLC Agreement, was limited to 5 years, and per section 5.01 of the Conveyance 
Agreement, the pulp and paper assets were transferred to Fishtail for the same term. 
Furthermore, the Conveyance Agreement forbade any assignments. The ability to 
pledge the Fishtail securities may be inhibited. 

c. The transferor does not maintain effective control over the 
transferred assets through (1) an agreement that both entitles and 
obligates the transferor to repurchase or redeem them before their 
maturity or (2) an agreement that entitles the transferor to 
repurchase or redeem transferred assets that are not readily 
obtainable. 

An evaluation as to whether the transfer was “true sale” should have been made. 

[ Open for legal opinion ] 
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amended and restated 
LIMITED PARTNERSHIP AGREEMENT 
OF 

SUNDANCE INDUSTRIAL PARTNERS, L.P. 

A Delaware Limited Partnership 

This AMENDED AND RESTATED LIMITED PARTNERSHIP AGREEMENT OF 
SUNDANCE INDUSTRIAL PARTNERS, L.P. (this “Agreement”), dated as of June L 2001 
(the “ Effective Date”), is adopted, executed and agreed to, for good and valuable consideration, 
by Enron Industrial Markets GP Corp., a Delaware corporation (“EIM’\ Enron Corp.. an 
Oregon corporation (“Enron”), Enron North America Corp., a Delaware corporation (“ENA”), 
and Salomon Brothers Holding Company Inc, a Delaware corporation (“ SBHC ’). 

RECITALS 

WHEREAS, Sundance Industrial Partners, L.P. (the “ Partnership ”) was formed as a 
Delaware Limited Partnership on May 7, 2001 (the “ Formation Date”), by the filing of a 
Certificate of Limited Partnership (the “ Delaware Certificate”) with the Delaware Secretary of 
State. EIM was admitted to the Partnership as the General Partner, and ENA was admitted to the 
Partnership as the initial Limited Partner, in each case effective as of the Formation Date, 
pursuant to that certain Limited Partnership Agreement of the Partnership, dated as of the 
Formation Date (the “ Original Agreement”). 

WHEREAS, EIM, ENA, Enron and SBHC now desire to amend and restate the Original 
Agreement in its entirety and, in connection therewith, to evidence the admission of Enron and 
SBHC as Limited Partners. 

WHEREAS, it is the intention of the Partners that the Partnership will conduct business 
as described herein from and after the Effective Date with the Partners as all of the Partners of 
the Partnership. 

NOW THEREFORE, for good and valuable consideration, EIM, ENA, Enron and SBHC 
hereby amend and restate the Original Agreement as follows: 

ARTICLE I 
DEFINITIONS 


1.0 1 Rules of Construction. 

Unless the context requires otherwise: (a) the gender (or lack of gender) of all words 
used in this Agreement includes the masculine, feminine, and neuter, (b) references to Articles 
and Sections refer to Articles and Sections of this Agreement; (c) references to Exhibits are to 
the Exhibits attached to this Agreement, each of which is made a part hereof for all purposes; (d) 
all accounting terms not specifically defined herein shall be construed in accordance with GAAP, 
except with respect to Capital Accounts and the items used in computing the Capital Accounts 
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and except as otherwise specified herein: teiihe words "hereof “herein." i*-... 
-hereunder" and other similar terms refer to this Agreement as a whole: if) m the compuutvrV 
periods of time, the word "from" means "from and including" and the words “to" and -until” 
mean "to but excluding;" (g) a reference to a Person includes the successors and permitted 
assigns of such Person but such reference shall not modify the terms governing the assignment of 
rights and obligations hereunder; (h) the term “including" means “including, without limitation." 

(i) references to applicable Laws refer to such applicable Laws as they may be amended from 
time to time, and references to particular provisions of an applicable Law include any 
corresponding provisions of any succeeding applicable Law; and (j) references to money refer to 
legal currency of the United States of America. 

1.112 Definitions. 

As used in this Agreement, the following terms have the respective meanings set forth 
below or set forth in the Sections referred to below (and grammatical variations of such terms 
have correlative meanings): 

“Act” the Delaware Revised Uniform Limited Partnership Act and any successor statute, 
as amended from time to time. 

“193$ Act ” has the meaning given such term in Section 3.03(a)(x). 

“Adjusted Capital Account" means the Capital Account maintained for each Partner, (a) 
increased by any amounts that such Partner is obligated to restore or is treated as obligated to 
restore under Treasury Regulation Sections t.704-l(b)(2Xii)(c), 1.704-2(gXO and 1.704-2(i)(5), 
and (b) decreased by any amounts described in Treasury Regulation Section 1.704- 
l(b)(2Xii)(d)(4), (5) and (6) with respect to such Partner. This definition shall be interpreted 
consistently with Treasury Regulation Section 1.704- 1(b) (2X»)(d). 

“Administrative Services Agreement" means the Administrative Services Agreement 
dated of even date herewith between ENA and SBHC, as amended, restated or modified from 
time to time in accordance with the terms thereof. 

“Affiliate" with respect to any Person, any Person directly or indirectly controlling, 
controlled by or under common control with such Person; provided that references to Affiliates 
of Enron shall refer also to (i) any Person in which Enron retains voting or management control, 

(ii) any Person in which Enron retains, directly or indirectly, economic exposure to or ownership 
of no less than 20% of the earnings of such person, and (iii) any Person formed as part of a 
structured financing transaction involving Enron or another Affiliate of Enron. For the purpose 
of this definition and Section 6.03, “control" (including, with correlative meanings, the terms 
“controlling”, “controlled by” and “under common control with"), as used with respect to any 
Person, mean the possession, directly or indirectly, of the power to direct or cause the direction 
of the management and policies of such Person, whether through the ownership of voting 
securities or by contract or agency or otherwise. Notwithstanding the foregoing, (a) the Limited 
Partners (other than the Class A Limited Partner which is, other than by virtue of the 
relationships created by this Agreement, an Affiliate of Enron as defined in this paragraph) and 
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SBKC tb> Virtue of the relationship created by the Administrative Services Agreementi <ha.. 
be considered to be Affiliates of Enron, of other Affiliates of Enron, of the Genera! Pa-tact or .a 
the Pannership. and (b) the Partnership shall not be considered an Affiliate of Enron. 

"Aggregate Set Losses " means, as of the end of any Quarterly Period, the amount that is 
the sum (if. but only if. such sum is a negative number) of (i) the aggregate value of the 
Contributed Assets set forth in Section 4.01(b), (ii) the Commitment of the Class C Limited 
Partner, (tit) the Initial Capital Contribution of the Class B Limited Partner, (iv) the highest 
outstanding value at any time of Stadacona debt supported by Enron (which in any event will be 
not less than $360 million) and (v) the aggregate net earnings or losses, determined in 
accordance with GAAP, incurred by the Pannership from the Effective Date to such date. 

“. Agreement " has the meaning given such term in the introductory paragraph of this 
Agreement. 

“Asset Acquisition Agreements * means the contracts and agreements whereby the 
Physical Assets (or any related rights or assets and Persons held by the Persons constituting the 
Physical Assets) were acquired by Enron or such Affiliates, as described in Schedule II hereto. 

“Assignee" any Person that acquires a Partnership Interest or any portion thereof through 
a Disposition; provided, however, that, an Assignee shall have no right to be admitted to the 
Partnership as a Limited Partner except in accordance with Sections 3.04(a) and 3.04(c). 

“Board of Directors” has the meaning given such term in Section 6.05(a). 

“Book Value" with respect to any property, such property’s adjusted basis for federal 
income tax purposes, except as follows; 

(a) The initial Book Value of any property contributed by a Partner to the 
Partnership shall be the agreed value of such property as determined by the Partners; 

(b) The Book Values of all property shall be adjusted to equal its fair market 
value as determined in accordance with Section 6.01(c) in connection with a 
Mark-to-Market Event; 

(c) The Book Value of any property distributed to a Partner shall be the fair 
market value of such property as deterained in accordance with Section 6.01(c); and 

(d) The Book Values of all property shall be increased (or decreased) to 
reflect any adjustments to the adjusted basis of such property pursuant to Code Section 
734(b) or Code Section 743(b), but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulation Section 1.704- 
l(bX2)(iv)(m) and clause (f) of the definition of Profits and Losses. 

If the Book Value of property has been determined or adjusted pursuant to clauses (a), (b) or (d) 
hereof, such Book Value shall thereafter be adjusted by the Depreciation taken into account with 
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respect to such propern for purposes of computing Profits and Losses anJ other items uiloca'cc 
pursuant to Article V. 

" Business Day" any Day other than a Saturday, a Sunday, or a holiday on which 
commercial banks in the State of New York or the State of Texas are closed. 

" Capital Account" has the meaning given such term in Section 4.06. 

"Capital Contribution" with respect to any Limited Partner, the amount of money and 
the Book Value of any assets (other than money) contributed to the Partnership by the Limited 
Partner, Any reference in this Agreement to the Capital Contribution of a Limited Partner shall 
include a Capital Contribution of its predecessors in interest. 

“Claim” any and all judgments, claims, causes of action, demands, lawsuits, suits, 
proceedings, Governmental investigations or audits, losses, assessments, fines, penalties, 
administrative orders, obligations, costs, expenses, liabilities and damages (whether actual, 
consequential or punitive), including interest, penalties, reasonable attorney’s fees, 
disbursements and costs of investigations, deficiencies, levies, duties and imposts. 

“ Class A Limited Partner * ENA and any other Person hereafter admitted to the 
Partnership as a Class A Limited Partner as provided in this Agreement, but such term does not 
include any Person who has ceased to be a Class A Limited Partner in the Partnership in 
accordance with the terms of this Agreement 

“Class A Limited Partnership Interest " the Partnership Interest held by a Class A 
Limited Partner. 

“Class B Limited Partner" SBHC and any other Person or Persons hereafter admitted to 
the Partnership as a Class B Limited Partner as provided in this Agreement but such term does 
not include any Person who has ceased to be a Class B Limited Partner in the Partnership in 
accordance with the terms of this Agreement 

“Class B Limited Partnership Interest ” the Partnership Interest held by a Class B 
Limited Partner. 

“Class C Limited Partner ” Enron and any other Person hereafter admitted to the 
Partnership as a Class C Limited Partner as provided in this Agreement but such term does not 
include any Person who has ceased to be a Class C Limited Partner in the Partnership in 
accordance with the tarns of this Agreement. 

“Class C Limited Partnership Interest ” the Partnership Interest held by a Class C 
Limited Partner. 

“Code" means the internal Revenue Code of 1986, as amended. 

“ Commitment ” means for each Partnership Interest subject in each case to adjustments 
on account of Dispositions and issuances of new Partnership interests as provided in this 


Sundattee Patwenhip Agreement - y I 5.00C 


CONFIDENTIAL 


CITI-SPSI 0016052 



Agreement, the amount specified for such Partnership Interest as its Commitment in xeeu.-r* 
4.01(0. 


“ Competitor of Enron" any Person who conducts any significant operations in (or that 
has any Subsidiary or Affiliate that is a “significant subsidiary” within the meaning of Rule 1- 
02(w) of Regulation S-K. promulgated by the Securities and Exchange Commission conducting 
operations in) energy and energy or commodity related businesses, including, without limitation, 
exploration, production and transportation of natural gas, crude oil and other hydrocarbons 
worldwide, the generation, transmission and distribution of electricity, the marketing of natural 
gas, electricity and other energy and energy intensive commodities, including production and 
marketing of pulp and paper, lumber and steel, and related risk management and finance services 
worldwide, the development, construction and operation of power plants, pipelines and other 
energy and commodity related assets worldwide, the retail and wholesale energy services 
business and businesses relating to the provision of communications, telecommunications, fiber 
optics, internet and commodities trading and intermediation products and services, except in each 
case for Persons whose primary business is banking, insurance, investment banking, investment 
management or other investing and financial services. 

“ Confidential Information" all information and data (whether oral, written, or 
electronic, and including all copies thereof) that are furnished or submitted to a Limited Partner 
or its Affiliates (other than Enron and its Affiliates) with respect to the Partnership and its 
Subsidiaries, EIM, Enron or Enron's Affiliates. Notwithstanding the foregoing, the term 
“ Confidential Information ” shall not include information or data (a) that is or may become 
generally available to the public, (b) that is known to the receiving party at the time of disclosure 
or is thereafter acquired at any time from a source other than the Partnership, Enron or an Enron 
Affiliate that was not known to the receiving party to be prohibited from making disclosure or (c) 
that the receiving party can reasonably demonstrate is hereafter independently developed by the 
receiving party. 

“ Consolidated n refers to the consolidation of the accounts of the Partnership and its 
Subsidiaries in accordance with GAAP. 

“Contributed Assets" has the meaning set forth in Section 4.01(b). 

“Credit Event ” means any of the following: 

(a) Enron shall generally not pay its debts as such debts become due, or shall 
admit in writing its inability to pay its debts generally, or shall make a general assignment 
for the benefit of creditors; or any proceeding shall be instituted by or against Enron 
seeking to adjudicate it as bankrupt or insolvent, or seeking liquidation, winding up, 
reorganization, arrangement, adjustment, protection, relief or composition of it or its 
debts under any law relating to bankruptcy, insolvency or reorganization or relief of 
debtors, or seeking the entry of an order for relief or the appointment of a receiver, trustee 
or other similar official for it or for any substantial part of its property and, in the case of 
any such proceeding instituted against it (but not instituted by it), shall remain 
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undismissed or unstayed for a period of 60 days: or Enron shall take an\ corporate action 
to authorize any of the actions set forth above in this subsection (a): 

(b) Enron fails to perform, after notice from the General Partner or the Board 
of Directors (as the case may be) or from the Class B Limited Partner, any of its 

obligations under Section 2.01 of the Enron Agreement; or 

(c) Enron fails to perform after applicable notice and opportunities to cure any 
of its material obligations under credit support agreements relating to indebtedness 
incurred in respect of Stadacona (including any total return swaps executed by Enron for 
the benefit of the lenders with respect to such indebtedness). 

" Day ” a calendar day; provided, however, that, if any period of Days referred to in this 
Agreement shall end on a Day that is not a Business Day, then the expiration of such period shall 
be automatically extended until the end of the first succeeding Business Day. 

“ Deadlock ” means the failure, continued for a period of fifteen days (or, in the case of 
matters presented to the Board of Directors on or before December 4, 2001, one day) after 
presentment to the Board of Directors for approval, of the Board of Directors acting in good faith 
to achieve a Majority in respect of any decision requiring the approval of a Majority of the Board 
of Directors pursuant to this Agreement. 

“Debt" of any Person means, at any date, (determined without duplication), (a) all 
indebtedness of such Person for borrowed money, (b) all obligations of such Person for the 
deferred purchase price of property or services (other than, trade payables incurred in the ordinary 
course of such Person's business, but only if and for so long as the same remain payable on 
customary trade terms); (c) all obligations of such Person evidenced by notes, bonds, debentures 
or other similar instruments; (d) all obligations of such Person created or arising under any 
conditional sale or other title retention agreement with respect to property acquired by such 
Person (even though the rights and remedies of the seller or the lender under such agreement in 
the event of default are limited to repossession or sale of such property); (e) all capitalized lease 
obligations of such Person; (f) all obligations, contingent or otherwise, of such Person in respect 
of acceptances, letters of credit or similar extensions of credit; (g) all obligations of such Person 
to redeem, retire, defease or otherwise make any payment in respect of shares of capital stock of 
such Person (except to the extent payable in additional capital stock of such person); (h) all net 
payment obligations of such Person in respect of hedging agreements not entered into in the 
ordinary course of the Designated Business', (i) all indebtedness of other Persons referred to in 
clauses (a) through (h) above or clause (j) below guaranteed by such Person; and (j) all 
indebtedness referred to in clause (a) through (i) above secured by (or for which the holder of 
such Indebtedness has an existing right, contingent or otherwise, to be secured by) any lien on 
property or revenues of such Person even though such Person has not assumed or become liable 
for the payment of such indebtedness. * Default Interest Rate ” means a rate per annum equal to 
the lesser of (a) 2 % plus a varying rate per annum that is equal to the interest rate publicly quoted 
by Citibank, N.A. from time to time as its prime commercial or similar reference interest rate, 
with adjustments in that varying rate to be made on the same date as any change in that rate, and 
(b) the maximum rate permitted by applicable Law. 
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"Delaware Certificate” has the meaning given such tern in the Recitals. 

"Delinquent Parmer" has the meaning given such term in Section 4.04(a), 

“Depreciation" means for each Fiscal Year, an amount equal to the depreciation 
amortization or other cost recovery deduction allowable for federal income tax purposes with 
respect to property for such Fiscal Year, except that (a) with respect to anv property the Book 
Value of which differs from its adjusted tax basis for Federal income tax purposes 'and which 
difference is being eliminated by use of the “remedial method" pursuant to Treasury Reflation 
Section 1.704-3(d), Depreciation for such Fiscal Year shall be the amount of book basis 
recovered for such Fiscal Year under the rules prescribed by Treasury Regulation Section 
1.704-3(d)(2), and (b) with respect to any other property the Book Value of which differs from 
its adjusted tax basis at the beginning of such Fiscal Year, Depredation shall be an amount 
which bears the same ratio to such beginning Book Value as the federal income tax depreciation, 
amortization, or other cost recovery deduction for such Fiscal Year bears to such beginning 
adjusted tax basis; provided that if the adjusted tax basis of any property at the beginning of such 
Fiscal Year is zero, Depreciation with respect to such property shall be determined with 
reference to such beginning value using any reasonable method selected by the General Partner. 

“Designated Business ” means the Designated Trading Business, the ownership of the 
Physical Assets and the operations conducted thereby and any additional investments or 
activities approved as Designated Business pursuant to Section 6.01(g). 

“Designated Trading Business ” means the use of the wholesale business trading mode! 
heretofore developed by the wholesale services group of Enron for the creation of value by the 
development of efficient and price-transparent markets in the Forest Products business through 
the establishment and operation, acting as a principal, of a real-time physical and financial 
trading system encompassing the execution and delivery of trading contracts relating to the 
purchase and sale of physical products in the Forest Products business, and the marketing and 
provision of financial risk management services or contracts (such as swap agreements and 
option agreements) solely relating to the prices of physical products produced in the Forest 
Products business and to price differentials relating to such physical products between different 
delivery points, times or grades, as conducted for the benefit of Fishtail prior to the Effective 
Date and, through Fishtail, for the benefit of the Partnership after the Effective Date, 

“Designee" has the meaning given such term in Section 6.03(d). 

“Dispose”, “Disposing” or “Disposition” with respect to any asset (including a 
Partnership Interest or any portion thereof), a sale, assignment, transfer, conveyance, gift, 
exchange or other disposition of such asset, whether such disposition be voluntary, involuntary 
or by operation of applicable Law, including the following: (a) in the case of an asset owned by 
a natural person, a transfer of such asset upon the death of its owner, whether by will, intestate 
succession or otherwise; (b) in the case of an asset owned by an entity, (i) a merger or 
consolidation of such entity (other than where such entity is the survivor thereof), (it) a 
conversion of such entity into another type of entity, (iii) transfer of a Majority of the voting or 
economic interest in such entity, ot (iv) a distribution of such asset, including in connection with 
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tho dissolution, liquidation, wmdinu-up or lerminanon of such entity: and lei . j..-.,,. _ 

connection with, or in lieu of. a foreclosure of an Encumbrance: but such terms shall not '.'nc' ui! - 
the creation of an Encumbrance. 

“Disqualifying Disposition" means any Disposition of any Partner's Pannership Interest 
it and to the extent that giving effect thereto would result in the Partnership being owned bv 
more than 50 PTP Relevant Persons. 

“ Dissolution Event’* has the meaning given such term in Section 9.01 . 

“Distribution Date ” March 31, June 30, September 30 and December 31 of each year, 
commencing with June 30, 2001 and ending upon a Dissolution Event; provided that if any 
Distribution Date would otherwise fall on a Day that is noi a. Business Day, then the relevant 
Distribution Date will be the first following Day that is a Business Day unless that Day falls in 
the next calendar month, in which case that date will be the first preceding Day that is a Business 
Day. 


“Economic Risk of Loss’* has the meaning given such term in Treasury Regulation 
Section 1.752-2(a). 

“Effective Date " has the meaning given such term in the introductory paragraph of this 
Agreement 

“EIM** has the meaning given such term in the introductory paragraph of this Agreement. 

“EIM Holdings I** means EIM Holdings I (Netherlands) BV, a Dutch company and the 
holder of all of the outstanding equity interests in EIM Holdings II. 

“EIM Holdings II** means EIM Holdings II (Netherlands) BV, a Dutch company and the 
holder of all of the outstanding equity interests in EIM Holdings Canada. 

“EIM Holdings Canada** means EIM Holdings (Canada) Co, a Nova Scotia unlimited 
company and the holder of all of the outstanding equity interests in Compagnie de Papier 
Stadacona Ltee. 

“EIM Holdings Inc. ** means EIM Holdings (US) Inc, a Delaware corporation and the 
holder of all of the equity interests in SATCO. 

“EIPLP" means Enron Industrial Partners, LP, a Delaware limited partnership and the 
owner of all of the outstanding capital stock of EIM Holdings I and EIM Holdings Inc., which is 
to be dissolved after the equity interests of EIPLP are contributed to the Partnership. 

“ENA** has the meaning given such term in the introductory paragraph of this 
Agreement. 
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Encumber”, " Encumbering ”, or * Encumbrance " the creation of a security interest, 
lien, pledge, mortgage or other encumbrance, whether such encumbrance be voluntary 
involuntary or by operation of applicable Law. 

"Enron” has the meaning given such term in the introductory paragraph of this 
Agreement. 

"Enron Agreement” the Enron Agreement in the form attached hereto as Exhibit B 
whereby Enron agrees to cause (a) the General Partner to perform its obligations hereunder, (b) 
ENA to make the loans contemplated by the Liquidity Facility as and to the extent contemplated 
thereby and (c) ENA to perform its obligations under the Administrative Services Agreement. 

"Environmental Laws” means all Laws relating to the protection of human health or the 
environment, including: (i) all requirements pertaining to reporting, licensing, permitting, 
investigating and remediating emissions, discharges, releases or threatened releases of Hazardous 
Material, whether solid, liquid or gaseous in nature, into the air, surface water, groundwater or 
land, or relating to the manufacture, processing, distribution, use, treatment, storage, disposal, 
transport or handling of Hazardous Material, whether solid, liquid or gaseous in nature; and (ii) 
all requirements pertaining to the protection of the health and safety of employees or the public. 

"ERISA ” has the meaning given such term in Section 3.03(a)(xii). 

"Excluded Activity” means: 

(a) Subject to Section 6.01(g), any investment or other business or 
commercial activity of any kind or character in any industry or line of business or 
commerce, domestic or international, other than the Designated Business; 

(b) any investment or activity if, after giving effect thereto and as a result 
thereof, the Partnership, the General Partner, Enron or any of its Affiliates would be 
deemed to be (i) a public utility holding company subject to registration under the Public 
Utility Holding Company Act of 1935 or would be subject to regulation as a utility under 
the laws of any jurisdiction to which any of them are not subject on the Effective Date, or 
(ii) an investment company required to register as such under the Investment Company 
Act; 


(c) any investment or activity that is determined to be an Excluded Activity as 
provided in Section 6.01(g); 

(d) any investment or business activity of any kind or character (other than 
any Designated Business contributed to the Partnership) conducted by Enron or any 
Affiliate of Enron on the date hereof, including (i) exploration, production and 
transportation of natural gas, crude oil and other hydrocarbons worldwide; (ii) the 
generation, transmission and distribution of electricity; (iii) the marketing of natural gas, 
electricity and other energy and energy intensive commodities; (iv) execution and 
delivery of trading contracts relating to the purchase and sale of debt and equity 
securities, physical products, including steel, metals and minerals, agricultural products. 
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soft commodities, and advertising or contracts allocating defined risks, including 
emissions credits and weather; (v) risk management and finance services worldwide; (vi) 
the development, construction and operation of power plants, pipelines and other energy 
and commodity related assets worldwide; (vii) the retail and wholesale energy services 
business; and (viii) businesses relating to the provision of communications, 
telecommunications, fiber optics, internet and broadband trading and intermediation 
products and services. 

“FAA " has the meaning given such term in Section 11.12. 

“Facility” means any combination of structures, groups of structures or other 
constructions, or any assets, real or personal, tangible or intangible, together with any related 
land or space, machinery, fixtures, equipment, and necessary or ancillary devices and things 
constructed, fabricated, designed or otherwise collectively designated or set aside to operate as 
an ongoing business. 

“ Fiscal Year n means the year commencing on each January 1 and ending on each 
December 3 1 . 

“ Fishtail " means Fishtail LLC, a Delaware limited liability company. 

“Foreclosure” has the meaning given such term in Section 3.04(a). 

“ Forest Products” means the purchase and sale of logs, wood pulp, raw and finished 
lumber, paper and related products. 

“Formation Date ” has the meaning given such term in the Recitals. 

“GAAP” means United States generally accepted accounting principles and policies 
consistent with those applied in the audited financial statements referred to in Section 8.01(b). 

“Garden State” means Garden State Paper Company, LLC, a Delaware limited liability 
company. 

“General Partner” EIM and any other Person hereafter admitted to the Partnership as a 
General Partner as provided in this Agreement, but such term does not include any Person who 
has ceased to be a General Partner in the Partnership in accordance with the terms of this 
Agreement 

“General Partner Indemnified Person " has die meaning given such term in Section 

6.04(a). 


“General Partnership Interest " the Partnership Interest held by a General Partner. 

* Hazardous Material” means any substance: (i) the presence of which could result in 
liability or in an investigation or remediation under any Environmental Law; (ii) which is or 
becomes defined as a “hazardous waste” or “hazardous substance” under any Environmental 
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Law; (iii) which is toxic, explosive, corrosive, flammable, infectious, radioactive, carcinogenic, 
mutagenic or otherwise hazardous and is or becomes regulated by any governmental or 
regulatory authority; (iv) the presence of which causes or threatens to cause a nuisance or poses 
or threatens to pose a hazard to property or to the health or safety of Persons; (v) which contains 
gasoline, diesel fuel or other petroleum hydrocarbons; or (vi) which contains polychlorinated 
byphenols or asbestos. 

“ Indemnifying Partner ” has the meaning given such term in Section 6.04(b). 

“initial Capital Contribution ” means the initial Capital Contribution made by a Limited 
Partner pursuant to Section 4.01 . 

“ interest Certificates ' * has the meaning given such term in Section 3.02. 

u Investment Company Act” the Investment Company Act of 1940, as amended. 

“Law” means any law, treaty, statute, rule, regulation, order, code, judgment, decree, 
injunction, writ, requirement or decision of or agreement with or by any government or 
governmental department, commission, board, court, authority or agency having jurisdiction of 
die matter in question. 

u Lending Partner” has die meaning given such term in Section 4.04{a)(iv). 

“LIBOR” means an interest rate that is (a) the rate per annum (rounded upward, if not an 
integral multiple of 1/100 of 1%, to the nearest 1/100 of 1% per annum) appearing on Telerate 
Page 3750 (or any successor page) as the London interbank offered rate for deposits in Dollars at 
approximately 1 1 :00 a.m. (London time) two business days before the first day of the relevant 
Quarterly Period for a term comparable to such Quarterly Period; (b) if for any reason the rate 
specified in clause (a) of this definition does not so appear on Telerate Page 3750 (or any 
successor page), the rate per annum (rounded upward, if not an integral multiple of 1/100 of 1%, 
to the nearest 1/100 of l°/« per annum) appearing on Reuters Screen LIBO page (or any successor 
page) as the London interbank offered rate for deposits in Dollars at approximately 1 1 :00 a.m. 
(London time) two business days before the first day of such Quarterly Period for a term 
comparable to such Quarterly Period; provided, however, if more than one rate is specified on 
Reuters Screen LIBO page (or any successor page), the applicable rate shall be the arithmetic 
mean of all such rates; and (c) if the rate specified in clause (a) of this definition does not so 
appear on Telerate Page 3750 (or any successor page) and if no rate specified in clause (b) of 
this definition so appears on Reuters Screen LIBO page (or any successor page), the interest rate 
per annum (rounded upward to the nearest whole multiple of 1/16 of 1% per annum if such rate 
is not such a multiple) equal to the rate per annum at which deposits in Dollars are offered by the 
principal office of Citibank, N.A., in London, England to prime banks in the London interbank 
market at 11:00 A.M. (London time) two Business Days before the first day of such Quarterly 
Period. 


" Limited Partner” a Class A Limited Partner, a Class B Limited Partner or a Class C 
Limited Partner, or any Person hereafter admitted to the Partnership as a limited partner of the 
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Partnership as provided in this Agreement, but such term does not include any Person who has 
ceased to be a limited partner of the Partnership in accordance with the terms of this Agreement. 

"Liquidity Facility" means, subject to Section 4.01 of the Enron Agreement, a 
commitment from Enron or an Affiliate thereof to arrange or to make loans under a liquidity loan 
facility for the businesses owned by the Partnership in the initial amount of S25 Million, to be 
evidenced by a revolving promissory note in the form attached hereto as Exhibit C and to be 
used, if needed, to provide liquidity for operating requirements. 

“Losses" has the meaning given such term in Section 6.04(a). 

“Majority" means more than 50.00%. 

“ Majority Interest" with respect to any class of Partners, means Partners of such class 
holding a Majority in Sharing Ratios held by Partners of such class. 

“ Mark-to-Market Event" any of the following: (a) the acquisition of a Partnership 
Interest by any new or existing Partner in exchange for more than a de minimis Capital 
Contribution to the Partnership; (b) the distribution by the Partnership to a Partner of more than a 
de minimis amount of property as consideration for a Partnership Interest; and (c) the liquidation 
of the Partnership within the meaning of Treasury Regulation Section 1.704-t(bX2)(ii5(g)(l) 
(other than pursuant to Code Section 708(b)(1)(B)); provided that adjustments pursuant to 
clauses (a) and (b) above shall be made only if the General Partner reasonably determines that 
such adjustments are necessary or appropriate to reflect the relative economic interests of the 
Partners in the Partnership. 

“Material Advene Effect" has the meaning given such term in Section). 03(bXti). 

“Maturity/Gap Risk Limit Violations " a violation of the limits on risks related to non- 
parallel changes of forward prices or interest rates established for the Designated Business from 
time to time pursuant to the Risk Management Policy. 

“Minimum Gain" has the meaning given such term in Treasury Regulation Section 
1.704-2(d). 

“Net Contributed Capital " with respect to any Partner as of any date of determination, 
means the aggregate amount of Capital Contributions theretofore made by such Partner to the 
Partnership minus the amount of distributions theretofore recerved by such Partner as a return of 
capital from the Partnership. 

* Nonrecourse Deductions" has the meaning given such term in Treasury Regulation 
Section t.704-2(b). 

“Nonrecourse Liability" has the meaning given such term in Treasury Regulation 
Section 1.752-l(a)(2). 

“Notice" has the meaning given such term in Section 6.02(a). 
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“ Original Agreement ” has the meaning given such term in the Recitals. 

“Partner” means any of the General Partner and the Limited Partners. 

“Partner Indemnified Person " has the meaning given such term in Section 6.04(b). 

“Partner Nonrecourse Debt ” has the meaning given such tetm in Treasury Regulation 
Section l .704-2 (b)(4). 

“Partner Nonrecourse Debt Minimum Gain " has the meaning given such term in 
Treasury Regulation Section 1.704-2(i)(2). 

“Partner Nonrecourse Deductions n has the meaning given such term in Treasury 
Regulation Section 1.704-2(i)(l). 

“Partnership” has the meaning given such term in the Recitals. 

“Partnership Interest ” with respect to any Partner, such Partner’s Partnership interest in 
the Partnership, which represents (a) that Partner’s status as a Partner, (b) that Partner’s right to 
receive distributions and allocations from the Partnership; (c) all other rights, benefits and 
privileges enjoyed by that Partner (under the Act, this Agreement, or otherwise) in its capacity as 
a Partner, including that Partner’s rights to vote, consent and approve and otherwise to 
participate in the management of the Partnership; and (d) all obligations, duties and liabilities 
imposed on that Partner (under the Act, this Agreement or otherwise) in its capacity as a Partner, 
including any obligations to make Capital Contributions. 

“Permitted Assets n (a) the Contributed Assets (including any Class B Interests in 
Sonoma, or the equity interests in any Person holding the Class B interest in Sonoma purchased 
with the cash described in Section 4.01(b) hereof), (b) any assets acquired by the Partnership in 
accordance with Section 6.01(g) hereof; (c) property or cash contributed as Capital Contributions 
pursuant to Section 4.02 hereof or as otherwise approved by the Partners, and (d) cash or 
property received by the Partnership in respect of the assets described in (a) through (c) of this 
paragraph and investments and proceeds of investment in respect thereof as permitted under 
Section 4.03(b). 

“Person "has the meaning given that term in Section 17-101(13) of the Act. 

H Physical Assets ” means all of the outstanding capital stock, partnership interests, 
limited liability company interests or other equity ownership interests in (a) EIPLP, and, through 
EIPLP, EIM Holdings I, EIM Holdings II, EIM Holdings Canada and Compagnie de Papier 
Stadacona Ltee (collectively, “Stadacona"), EIM Holdings Inc., and through EIM Holdings Inc., 
SATCO and (b) Garden State. 

“Preferred Applicable Distribution Rate n means a variable per annum preferred equity 
dividend or distribution rate equal to LIBOR plus 6.7%. 
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", Preferred Dividend Distribution 

5.01(d), 


Amount” has the meaning given such term in Section 


“Preferred Return ” with respect to Class B Limited Partnership interests for anv 
Quarterly Period, an amount equal to (a) the Preferred Applicable Distribution Rate divided by 

(b) four, multiplied by (c) the sum of (i) the weighted average amount of Net Contributed Capital 
in respect of such Class B Limited Partnership Interest outstanding during such Quarterly Period 
and (ii) all unpaid Preferred Return accumulated prior to such Quarterly Period in respect of such 
Class B Limited Partnership Interest. 

“Profits” and “Losses” for federal income tax purposes and for each Fiscal Year, an 
amount equal to the Partnership’s taxable income or loss for such Fiscal Year, determined in 
accordance with Code Section 703(a) (for this ptnpose, all items of income, gain, loss, or 
deduction required to be stated separately pursuant to Code Section 703(a)(1) shall be included 
in taxable income or loss), with the following adjustments (without duplication): 

(a) Any income of the Partnership that is exempt from Federal income tax and 
not otherwise taken into account in computing Profits and Losses pursuant to this 
definition of “Profits” and “Losses” shall be added to such taxable income or loss; 

(b) Any expenditures of the Partnership described in Code Section 
705(a)(2)(B) or treated as Code Section 705(a)(2)(B) expenditures pursuant to Treasury 
Regulations Section 1. 704-1 (b)(2)(iv)(i) and not otherwise taken into account in 
computing Profits or Losses pursuant to this definition of “Profits" and “Losses” shall be 
subtracted from such taxable income or loss; 

(c) In the event the Book Value of any asset is adjusted pursuant to a 
Mark-to-Market Event, the amount of such adjustment shall be treated as an item of gain 
(if the adjustment increases the Book Value of the asset) or an item of loss (if the 
adjustment decreases the Book Value of the asset) from the Disposition of such asset and 
shall be taken into account for purposes of computing Profits or Losses; 

(d) Gain or loss resulting from any Disposition of property with respect to 
which gain or loss is recognized for Federal income tax purposes shall be computed by 
reference to the Book Value of the property Disposed of, notwithstanding that the 
adjusted tax basis of such property differs from its Book Value; 

(e) In lieu of the depreciation, amortization, and other cost recovery 
deductions taken into account in computing such taxable income or loss, there shall be 
taken into account Depreciation for such Fiscal Year, computed in accordance with the 
definition of Depreciation; 

(f) To the extent an adjustment to the adjusted tax basis of any asset pursuant 
to Code Section 734(b) is required, pursuant to Treasury Regulation Section 
1.7Q4-l(bX2Xiv)(mX4), to be taken into account in determining Capital Account 
balances as a result of a distribution other than in liquidation of a Partner’s Partnership 
Interest, the amount of such adjustment shall be treated as an item of gain (if the 
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adjustment increases the basis of the asset) or an item of loss (if the adjustment decreases 
such basis) from the Disposition of such asset and shall be taken into account tor 
purposes of computing Profits or Losses; and 

(g) Any items that are allocated pursuant to the Regulatory Allocations shall 
not be taken into account in computing Profits and Losses. 

“PTP Relevant Person ” means each Tax Matters Representing Purchaser and each 
Indirect Tax Matters Representing Purchaser that, in each case, is able to make the 
representations described in clauses (B)(1) or (B)(2) of the definition of Tax Matters 
Representing Purchaser. 

“Quarterly Period ” each period from, and including, one Distribution Date to, but 
excluding, the next following Distribution Date, provided that (a) the initial Quarterly Period will 
commence on, and include, the Effective Date and end on the first Distribution Date, and (b) the 
final Quarterly Period will end on, but exclude, the date of occurrence of a Dissolution Event. 

“Regulatory Allocations” means the allocations pursuant to Section 5.06 of this 
Agreement. 

“Risk Management Policy” means the Enron Corp. Risk Management Policy as in effect 
from time to time and adopted by the Board of Directors of Enron. 

u SATCO”mwa& Ste Aurelie Timberlands Co., Ltd. 

“SBHC” has the meaning given in the introductory paragraph of this Agreement. 

“SBHC Rights” has the meaning given such term in Section 6.06. 

“Securities Act” the Securities Act of 1933, as amended. 

“Sharing Ratio” subject in each case to adjustments in accordance with this Agreement 
or in connection with Dispositions of Partnership Interests, from and after the Effective Date, for 
each Partner, the proportion (expressed as a percentage) that the balance in such Partner’s 
Capital Account bears to the aggregate balance of Capital Accounts of all Partners; provided, 
however, that the total of all Sharing Ratios shall always equal 100%. 

“Sonoma” means Sonoma I, LLC, a Delaware limited liability company and the owner 
of all of the Class C membership interests in Fishtail. 

“Subject Person ” has the meaning given such term in Section 3.07(a). 

“Subsidiary” of any Person means any corporation, partnership, joint venture, or other 
entity of which more than 50% of the outstanding capital stock or other equity interests having 
ordinary voting power (irrespective of whether or not at the time capital stock or other equity 
interest of any other class or classes of such corporation, partnership, joint venture, or other ... 
entity shall or might have voting power upon the occurrence of any contingency) is at the time 
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owned directly or indirectly by such Person; provided, however , that no such corporation, 
partnership, joint venture or other entity shall (a) constitute a Subsidiary of the Partnership! 
unless such entity is a Consolidated Subsidiary of the Partnership, or (b) constitute a Subsidiary 
of any other Person, unless such entity would appear as a consolidated subsidiary of such Person 
on a consolidated balance sheet of such Person prepared in accordance with GAAP. Unless 
otherwise provided or the context otherwise requires, the term “Subsidiary" when used herein 
shall refer to a Subsidiary of the Partnership. 

“Tax Matters Parmer” has the meaning g ; - en such term in Section 7.01 . 

“ Tax Matters Representing Purchaser " means a Person that is able to represent that (A) 
it is acting for its own account and not as the nominee or agent of any other Person, (B) either ( 1 ) 
it is not a partnership, grantor trust, or S corporation for United States Federal income tax 
purposes (a “Flowthrough Entity"), (2) it is a Flowthrough Entity, but less than 50% of the assets 
of the Flowthrough Entity will be represented, directly or indirectly, by Partnership Interests or 
(3) it is a Flowthrough Entity (x) whose nominal ownets are able to make the representations in 
(A) and either (B)(1) or (B)(2) or, (y) to the extent that any of its direct or indirect nominal 
owners cannot make the representations in (BX1) or (BX2) and is itself a Flowthrough Entity (an 
“Upper Tier Flowthrough Entity"), the nominal owners of any such Upper Tier Flowthrough 
Entity are able to make the representations in (A) and either (B)(1) or (BX2) (each such nominal 
owner described in clause 3 that makes the representations in either (B)(1) or (BX2), an “Indirect 
Tax Matters Representing Purchased’), (C) it is a United States person within the meaning of 
Section 7701(a)(30) of the Code, and (D) it has not acquired, and will not transfer any 
Partnership Interests (or any derivative interest therein) on or through an established securities 
market within the meaning of Section 7704(bXl) of the Code (and Treasury regulations 
thereunder). 

“Term "has the meaning given such term in Section 2.07. 

“Treasury Regulation " means a Treasuty Regulation promulgated under the Code. 

“Value-at-Risk Limit Violation * shall mean a violation of the limits on potential 
exposure related to the Designated Business or a position therein (including any discretionary 
authority with regard thereto) as established fixtm time to time pursuant to the Risk Management 
Policy. 

1.03 Other Definitions. 

Other terms defined in this Agreement have the meanings so given them. 


ARTICLE II 
ORGANIZATION 

2.01 Formation; Continuation; Amendment and Restatement 
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The Partnership was formed as a Delaware Limited Partnership by the filing of the 
Delaware Certificate as of the Formation Date. EIM, ENA. Enron and SBHC hereby continue 
the Partnership, pursuant to the terms and conditions of this Agreement and the Act. The 
Agreement amends and restates in its entirety and supersedes the Original Agreement which 
shall have no further force or effect. The General Partner, for itself and as agent for the Limited 
Partners, shall accomplish all filing, recording, publishing and other acts necessary or 
appropriate for compliance with all the requirements for the formation and operation of the 
Partnership as a limited partnership under this Agreement and the laws of the State of Delaware 
and such other jurisdictions in which the General Partner determines that such qualification is 
required. 

2.02 Name. 

The name of the Partnership shall continue to be "Sundance Industrial Partners, L.P." 
and all Partnership business must be conducted in that name or such other names that comply 
with applicable Law as the General Partner may select; provided that the General Partner may 
not choose to conduct business in any other name, or choose the name of any subsidiary entity 
owned by the Partnership, which includes any of the names of any of the direct or indirect 
beneficial owners of SBHC or any lender to SBHC or any other reference to any such Limited 
Partner or lender without the consent of such partner or lender, as the case may be. 

2.03 Registered Office; Registered Agent; Principal Office in the United States; 
Other Offices. 

The registered office of the Partnership required by the Act to be maintained in the State 
of Delaware shall be the office of the initial registered agent named in the Delaware Certificate 
or such other office (which need not be a place of business of the Partnership) as the General 
Partner may designate in the manner provided by applicable Law. The registered agent of the 
Partnership in the State of Delaware shall be the initial registered agent named in the Delaware 
Certificate or such other Person or Persons as the General Partner may designate in the manner 
provided by applicable Law. The principal office of the Partnership in the United States shall be 
at such place as the General Partner may designate, which need not be in the State of Delaware, 
and the Partnership shall maintain records there or such other place as the General Partner shall 
designate and shall keep the street address of such principal office at the registered office of the 
Partnership in the State of Delaware. The Partnership may have such other offices as the 
General Partner may designate. 

2.04 Purposes. 

The purposes of the Partnership are to engage in the following activities: (a) to acquire, 
hold, own, manage, preserve, protect, conserve and dispose of the Permitted Assets, and to form, 
capitalize, make investments in, own, and manage Persons formed to hold Permitted Assets or to 
engage in the Designated Business, (b) engaging, to the extent of ownership (including managing 
and exercising voting and other rights of ownership of Persons engaged in the Designated 
Business) of the Permitted Assets, in the Designated Business, (c) issuing the Partnership 
Interests referred to in Article III, (d) collecting cash proceeds and distributions of other property 
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from or in respect of the Permitted Assets held by the Partnership and making the distributions 
contemplated by Article V and paying the liabilities incurred in respect of Permitted Assets 
pursuant to the Conveyance or as otherwise permitted in this Agreement and other operating 
expenses of the Partnership, (e) engaging in such other activities as may be agreed by the 
General Partner and a Majority Interest of each of the Class A Limited Partners, the Class B 
Limited Partners and the Class C Limited Partner, in each case, voting as a separate class, and (ft 
engaging in activities incidental to, resulting from, or otherwise necessary or appropriate to 
facilitate, the activities referred to in the foregoing clauses (a) through (e) and engaging in such 
actions as are required or permitted to be taken pursuant to this Agreement. 

2- 05 Powers. 

The Partnership shall possess and may exercise all of the powers and privileges granted 
by the Act or by any other applicable Law or by this Agreement, together with any powers 
incidental thereto, so far as such powers and privileges are necessary or convenient to the 
conduct, promotion or attainment of the permitted business purposes or activities of the 
Partnership. 

2.06 Foreign Qualification. 

Prior to the Partnership’s conducting business in any jurisdiction other than Delaware, the 
General Partner shall cause the Partnership to comply, to the extent procedures are available and 
those matters are reasonably within the control of the General Partner, with all requirements 
necessary to qualify the Partnership as a foreign Limited Partnership in that jurisdiction. The 
General Partner shall not conduct business in any jurisdiction wherein the conduct by the 
Partnership of business in such jurisdiction might result in subjecting any Limited Partner to any 
tax, penalty, liability or cost (other than any such that does not have a Material Adverse Effect 
imposed on the Partnership as a result of its doing business in such jurisdiction). At the request 
of the General Partner and subject to the preceding sentence, each Limited Partner shall execute, 
acknowledge, swear to, and deliver all certificates and other instruments conforming with this 
Agreement that are necessary or appropriate to qualify, continue, and terminate the Partnership 
as a foreign Limited Partnership in all such jurisdictions in which the Partnership may conduct 
business as permitted by this Section 2.06, and shall supply copies of all such certificates and 
other instruments (as delivered) to each Partner. 

Zff 7 Term. 

The term of the Partnership (the "Term") commenced on the Formation Date and shall 
end on (a) June 1, 2021 or (b) at such earlier time as the dissolution of the Partnership is 
completed in accordance with Article IX hereof. The existence of the Partnership as a separate 
legal entity shall continue until cancellation of the certificate of formation of the Partnership as 
provided in the Act. 

2. OS Fiscal Year. 

The fiscal year of the Partnership for financial statement and Federal income tax purposes ... 
shall be the same and shall be the Fiscal Year, except as may be required by the Code. 
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M Compensation and Expenses. 

Except as otherwise expressly provided in this Agreement, including Section 6.07 hereof, 
no Partner or Affiliate of any Partner shall receive any salary, fee, or draw for services rendered 
to or on behalf of the Partnership or otherwise in its capacity as a Partner, nor shall any Partner 
or Affiliate of any Partner be reimbursed by the Partnership for any expenses incurred by such 
Partner or Affiliate on behalf of the Partnership or otherwise in its capacity as a Partner, except 
as contemplated by the Administrative Services Agreement. 

2. 1 1 ? Independent A ctivities. 

The General Partner and any of its officers and directors shall be required to devote only 
such time to the affairs of the Partnership as the General Partner determines in its reasonable 
discretion may be necessary to manage and operate the Partnership and to manage the 
Designated Business as contemplated by Section 6.01 (provided , that for as long as EIM is the 
sole General Partner of the Partnership and prior to the appointment of the Board of Directors as 
provided in Section 6.05 hereof, the business of EIM shall be limited to the management of the 
business of the Partnership), and each such Person shall be free to serve any other Person or 
enterprise in any capacity that it may deem appropriate in its discretion. 


ARTICLE III 

PARTNERSHIP; DISPOSITIONS OF INTERESTS 

.i\ 0 / Initial Partners. 

EIM and ENA were admitted to the Partnership as the initial General Partner and 
Limited Partners, respectively, effective as of the Formation Date, pursuant to the Original 
Agreement. 

J. 02 Classes of Partners. 

(a) Effective as of the Effective Date, there are hereby created four classes of Partners 
in the Partnership, Class A Limited Partners, Class B Limited Partners, Class C Limited Partners 
and the General Partner, and each shall have the respective rights accorded it under this 
Agreement. EIM retains its Partnership Interest as the General Partner of the Partnership. 
ENA’s initial Partnership Interest as a Limited Partner is hereby converted into that of the initial 
Class A Limited Partner, SBHC is hereby admitted as the initial Class B Limited Partner, and 
Enron is hereby admitted as the initial Class C Limited Partner. The names and addresses of the 
Partners as of die date hereof are set forth on Exhibit A hereto. 

(b) The Partnership Interests of the Partners may, at the option of the General 
Partner, be evidenced by certificates (“Interest Certificates”). Interest Certificates shall be in the 
form of Exhibit D. together with any changes therein approved by the General Partner. Interest 
Certificates need not be issued for all classes of Partnership Interests of the Limited Partners, but 
if any Interest Certificates have been issued, an Interest Certificate for any Partner shall be issued 
to such Partner upon request by such Partner to the General Partner. Interest Certificates need 
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not bear a seal of the Partnership but shall be executed by the General Partner (including by 
facsimile signature) and shall state the class of Partnership Interest represented by such Interest 
Certificate. The Interest Certificates shall be consecutively numbered (on a class by class basis). 
The General Parmer shall maintain Interest Certificate books and records for the Partnership. 
The General Partner may determine the conditions upon which a new Interest Certificate may be 
issued in place of an Interest Certificate that is alleged to have been lost, stolen or destroyed and 
may, in its discretion, require the Partner holding such Interest Certificate to give such security in 
respect thereof as the General Parmer shall determine. Each Interest Certificate in respect of the 
Partnership Interest of a Limited Partner shall bear a legend substantially in the following form: 

THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE SECURITIES 
ACT OF 1933, AS AMENDED (THE "SECURITIES ACT") AND MAY NOT BE 
OFFERED OR SOLD UNLESS IT HAS BEEN REGISTERED UNDER THE 
SECURITIES ACT OR UNLESS AN EXEMPTION FROM THE 
REGISTRATION REQUIREMENTS THEREOF IS AVAILABLE (AND, IN 
SUCH CASE, AN OPINION OF COUNSEL REASONABLY SATISFACTORY TO 
THE GENERAL PARTNER SHALL HAVE BEEN DELIVERED TO THE 
PARTNERSHIP AND THE OTHER LIMITED PARTNERS TO THE EFFECT 
THAT SUCH OFFER AND SALE IS NOT REQUIRED TO BE REGISTERED 
UNDER THE SECURITIES ACT). 

THIS CERTIFICATE IS SUBJECT TO CERTAIN RESTRICTIONS ON 
TRANSFER (INCLUDING CERTAIN DISQUALIFYING DISPOSITIONS) SET 
FORTH IN THE AMENDED AND RESTATED LIMITED PARTNERSHIP 
AGREEMENT OF THE PARTNERSHIP DATED AS OF JUNE 1, 2001 (AS 
SUCH AGREEMENT MAY BE AMENDED FROM TIME TO TIME), A COPY 
OF WHICH MAY BE OBTAINED FROM THE PARTNERSHIP AT ITS 
PRINCIPAL EXECUTIVE OFFICES. 

(c) No additional classes of Partnership Interests shall be created unless 
authorized by the Partners as provided in Section 6.01(g) hereof or by the Board of 
Directors.. No additional Partners shall be admitted to the Partnership, except as provided 
in Section 3.04 hereof, unless authorized by the Partners as provided in Section 6.01(g) 
hereof or by the Board of Directors. 

.? M Representations and Warranties. 

(a) Each Partner (other than, with respect to Section 3.03(aXx) , the General Partner 
or Enron or any Affiliate of Enron) represents and warrants to the Partnership and each other 
Partner that: 


(i) it is a corporation, limited partnership, limited liability company or 
other entity duly incorporated or formed, validly existing, and (if applicable) in good standing 
under the law of the jurisdiction of its formation, with all requisite power to enter into and to 
perform its obligations under this Agreement, and is duly qualified or registered and in good 
standing in each other jurisdiction in which the character of the business conducted by it or 
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permitted to be conducted by it requires such qualification or registration, except where the 
failure to be so qualified would not have a material adverse effect on the business operations or 
financial condition of the Partnership or on the Partner’s ability to perform its obligations to the 
Partnership hereunder, 


(ii) its execution, delivery, and performance of this Agreement have 
been duly authorized by all appropriate action by it and (if required) its stockholders, partners, 
members or other owners, and this Agreement has been duly executed and delivered by it; 

(iii) its execution, delivery and performance of this Agreement do not 
(A) violate its organizational, charter or other constituent documents, (B) conflict with, result in 
a breach of any of the terms, conditions or provisions of, or constitute a default under, any other 
material (“material" for purposes of this representation meaning creating a liability of S 1 00 
million or more) agreement or arrangement to which it is a party or by which it is bound or with 
any law, regulation, judgment or decree to which it is subject or with any permit or license which 
it has been granted, or (C) require the filing or registration with, or the approval, authorization or 
consent of any governmental agency or tribunal other than filings under the Act and state 
qualification or similar laws contemplated by Section 2.05 and filings which may be required or 
permitted under applicable securities laws; 

(iv) this Agreement, when executed and delivered in accordance with 
this Agreement will be its legal, valid and binding obligations enforceable against it in 
accordance with its terms, except as the enforceability thereof may be limited by the effect of 
any applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting 
creditors' rights generally and by general principles of equity (regardless of whether considered 
in a proceeding in equity or in law); 

(v) there is no action, suit or proceeding pending, or to its knowledge 
threatened, against it, seeking any injunction, award or other relief that (A) would impair its 
ability to perform its obligations under this Agreement, (B) questions or challenges the validity 
or purpose of the Partnership, or (C) could materially and adversely affect the Partnership’s 
operations, properties or business; 

(vi) it is acquiring its Partnership Interest for its own account and not 
with a view to or in connection with the resale or distribution of all or any part thereof in 
violation of applicable securities laws; it understands that the Partnership Interest being acquired 
by it has not been registered under the Securities Act or applicable state securities laws and. 
therefor, it will be necessary for it to continue to bear the economic risk of the investment therein 
unless and until the offering and sale of such Partnership Interest by it are registered under the 
Securities Act and applicable state securities laws or an exemption from registration is available; 
it understands that it may not sell or transfer its Partnership Interest, except in accordance with 
the provisions of this Agreement; 

(vii) it is a "qualified purchaser” as such term is defined in 
Section 2(aX51) of the Investment Company Act and the rule: and regulations adopted 
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thereunder, and it has such knowledge and experience in financial and business matters that it is 
capable of evaluating the merits and risks of an investment in the Partnership; 

(viii) it has carefully reviewed this Agreement and any other relevant 
information furnished to it in writing by the General Partner and its Affiliates, and it understands 
the risks of, and other considerations relating to, an investment in the Partnership; and it has been 
furnished all relevant materials, if any, that it requested relating to the Partnership and the 
purchase of Partnership Interests and has been afforded the opportunity to obtain any additional 
information and to ask and have answered all questions it deemed necessary regarding its 
investment in the Partnership and has been given such answers as it deems sufficient to make an 
informed investment decision; 

(ix) it understands that any information furnished to it concerning the 
federal income tax consequences arising from an investment in the Partnership is necessarily 
general in nature, and the specific tax consequences to it of an investment in the Partnership will 
depend on its individual circumstances, and it affirms that it has been advised to seek appropriate 
legal counsel with respect to such tax consequences; 

(x) at the time of its investment in the Partnership and at all times 
during the existence of the Partnership it (A) does not and will not own or operate any facility 
used for the generation, transmission or distribution for sale of electric energy or any facility 
used for the retail distribution of natural or manufactured gas, each within the meaning of the 
1935 Act, (B) is not and will not be an “electric utility company” or a “gas utility company” 
within the meaning of the 1935 Act, (C) is not and will not be (1) a “holding company,” (2) a 
“subsidiary company,” an “affiliate” or “associate company” of a “holding company” or (3) an 
“affiliate” of a “subsidiary company” of a “holding company,” each within the meaning of the 
1935 Act, and (D) is not and will not be subject to regulation as a public utility, public utility 
holding company (except to the extent certain acquisitions may be subject to the regulatory 
approval of the Securities and Exchange Commission pursuant to Section 9(a)(2) of the 1935 
Act) or public service company (or similar designation) by any state in the United States, by the 
United States, by any foreign country or by any agency or instrumentality of any of the 
foregoing; 


(xi) no existing contract, agreement or relationship of such Partner or 
its Affiliates with any third party is effective that would require the Partnership to offer to any 
such third party any opportunity to make an investment in the Designated Business; 

(xii) that it is not required to register as an “investment company" under 
the Investment Company Act; 

(xiii) that it is a Tax Matters Representing Purchaser, and 

(xiv) at the time of its investment in the Partnership and at all times 
while it is a Partner, such Partner does not and will not constitute an employee benefit plan (as 
defined in Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended 
(“ERISA")), or a plan (as defined in Section 4975(e) of the Code), or a trustee of any such plan. . 
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acting on^ behalf of such plan, or an entity whose underlying assets include plan assets by reason 
of a plan s investment in the entity other than a governmental plan (as defined in Section 3(32) 
of ERISA or Section 414(d) of the Code); and if it constitutes a governmental plan, such Partner 
does not treat itself as subject to the Department of Labor Regulations § 2510.3-101 or interpret 
applicable state law as incorporating similar rules. 

(b) The General Partner hereby: 

(i) (A) makes each of the representations and warranties to the 
Partnership that were made to Enron and its Affiliates in the Asset Acquisition Agreements, as of 
the dates such representations and warranties were made, to the extent that the benefit of such 
representations and warranties and of any related indemnities are not assignable pursuant to the 
Asset Acquisition Agreements; and (B) assigns to the Partnership, as part of its Initial Capital 
Contribution, the benefit of such representations and warranties and any related covenants and 
indemnities that were made to Enron and its Affiliates in the Asset Acquisition Agreements, to 
the extent that the benefit of such representations and warranties and of any related covenants 
and indemnities are assignable pursuant to the Asset Acquisition Agreements; 

(ii) represents and warrants to the Partnership that; (A) from the date 
of acquisition of the assets by Enron and its affiliates pursuant to the Asset Acquisition 
Agreements, neither Enron nor its Affiliates have taken any action or knowingly abstained from 
taking any action that has caused any of the representations and warranties made to Enron and its 
Affiliates in the Asset Acquisition Agreements to be untrue as of the date hereof; and (B) no 
facts or circumstances have arisen from the date of such acquisition that would cause such 
representations and warranties to be untrue as of the date hereof, in each case except for any 
changes arising in the ordinary course of business and any failures to be true that could not 
reasonably be expected to have a material adverse effect on the financial conditions or results of 
operations of the Partnership or any of its Subsidiaries, taken as a whole (a “Material Adverse 
Effect”). 


(iii) represents and warrants to the Partnership as to Fishtail, Sonoma 
and each Person that is an entity included within the Physical Assets as follows: 

(A) Each of Fishtail, Sonoma or such Person is duly formed, 
validly existing and in good standing under the laws of the state of its jurisdiction of organization 
or incorporation. Each of Fishtail, Sonoma or such Person has all power and authority and all 
governmental licenses, authorizations, consents and approvals required in each case to carry on 
its business, except to the extent that the failure to have such power, authority, licenses, 
authorizations, consents and approvals could not reasonably be expected to have a Material 
Adverse Effect 


(B) The contribution of interests in Fishtail or such Person or 
the transfer of interests in Sonoma, in each case to the Partnership by the Class A Limited 
Partner does not (1) violate any applicable Laws to which such Person is a party or to which it is 
subject; or (2) conflict with, or result in a breach or violation of the terms of any material 
agreement, contract, indenture or other instrument to which such Person is a party or to which 
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any of their respective properties is subject created while such Person has been owned bv Enron 
or its Affiliates, except in the case of clause (l) or (2) as could not reasonably be expected to 
have a Material Adverse Effect. " 

(C) The contribution of interests in Fishtail or such Person or 
the transfer of interests in Sonoma, in each case to the Partnership by the Class A Limited 
Partner does not require the consent, approval, order or authorization of any governmental 
authority or, any other Person under any permit, license, agreement, indenture or other 
instrument to which Fishtail, Sonoma or such Person, as the case may be, or any of its respective 
Subsidiaries is a party or to which any of its respective properties are subject created while 
Fishtail, Sonoma or such Person has been owned by Enron or its Affiliates, and no declaration, 
filing or registration with any governmental authority is required by Fishtail, Sonoma or such 
Person in connection with the execution, delivery and performance of this Agreement, except in 
each case as has been obtained or made or as could not reasonably be expected to have a 
Material Adverse Effect. 


(D) The operation of Fishtail, Sonoma or such Person, as the 
case may be, since Fishtail, Sonoma or such Person, as applicable, was acquired by Enron or its 
Affiliates have been conducted in compliance with, and in a manner that could not reasonably be 
expected to result in liabilities that have not been discharged or reserved for on a reasonably 
current basis under, all applicable Environmental Laws, except to the extent the failure to comply 
with, or the incurrence of liabilities under, such applicable Environmental Laws could not 
reasonably be expected to have a Material Adverse Effect. Since its acquisition by Enron or an 
Affiliate except as set forth on Schedule 3.03(bViiiVDl hereto, each of Fishtail, Sonoma or such 
Person has not received any notice, notification, demand, citation, summons or order, and no 
complaint has been filed, and no penalty has been assessed by any governmental authority with 
respect to matters arising out of or relating to any applicable Environmental Laws, including 
without limitation any notice, notification, demand, citation, summons, order or complaint that 
was outstanding before the date of acquisition by Enron or an Affiliate. The General Partner has 
provided to the Class B Limited Partner copies of all environmental assessments and reports in 
the possession of Enron and its Affiliates with respect to each of Fishtail, Sonoma and such 
Person. 


(E) Since its acquisition by Enron or its Affiliates, each of 
Fishtail, Sonoma or such Person has not violated, and to the knowledge of Enron, is not under 
investigation with respect to or has been threatened to be charged with or given notice of any 
material violation of, any applicable Laws, except as could not reasonably be expected to have a 
Material Adverse Effect 


(E) The contribution of interests in Fishtail and such Person 
and the transfer of interests in Sonoma, in each case to the Partnership, will transfer good and 
valid title to the Partnership of all of the equity interests in Sonoma not owned by the Class B 
Limited Partner or any of its Affiliates and all of the equity interests in Fishtail not owned by 
Sonoma and such Person, respectively, free and clear of all Encumbrances. 
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(G) Each of Fishtaii, Sonoma and such Person is in possession 
of and has good title to, or has valid leasehold interests in or valid rights under contract to use, all 
material assets that are necessary to conduct its business as it is currently conducted and'the 
amount set forth in Section 4.01(a) represents the collective value of Fishtail, the equity interests 
in Sonoma transferred to the Partnership, such Persons, and the other Contributed Assets that 
would be attributed thereto in an arm’s length sale transaction between an informed and willing 
seller and an informed and willing purchaser, each unrelated to the other and under no 
compulsion to effectuate the transaction. 

(H) Each of EIPLP, EIM Holdings I, EIM Holdings Canada 
and Garden State and their wholly owned Subsidiaries have the title to the properties indirectly 
conveyed by the conveyance of the Physical Assets pursuant to the Asset Acquisition 
Agreements to the extent of the representations with respect to title set forth therein, except in so 
far as disposed of or Encumbered in the ordinary course of business. 

(I) None of Fishtail, Sonoma or any such Person has any 
outstanding Debt, except for indebtedness (1) of Caymus Trust, the legal owner of the Class A 
interest in Sonoma, to be repaid in connection with the transactions contemplated by the 
formation of the Partnership, (2) to Enron and its Affiliates in respect of Stadacona expected to 
be refinanced following the Effective Date, or (3) trade Debt incurred in the ordinary course of 
business on customary trade terms, or (4) other Debt of Subsidiaries not exceeding $10 Million 
in the aggregate. 

(iv) represents and warrants to the Partnership that the insurance 
policies currently in place in respect of the Partnership and its Subsidiaries (a) are for reasonable 
amounts and with financially sound and reputable insurance companies and (b) provide coverage 
against such catastrophic and environmental risks and are subject to such retention, deductibles 
or other terms as policies that would customarily be maintained, in accordance with good 
business practice, by companies engaged in similar businesses. 

3 . 04 Dispositions of Limited Partnership Interests. 

(a) General Restriction. No Disqualifying Disposition of a Limited 
Partnership Interest (or any interest therein) shall be permitted, authorized or recognized 
for any purpose. Except as limited by the foregoing sentence, EIM may Dispose of all or 
any portion of its General Partnership Interest, ENA may Dispose of all or any portion of 
its Class A Limited Partnership Interest, and Enron may dispose of all or any portion of 
its Class C Limited Partnership Interest, to an Affiliate of Enron as long as the 
requirements of Sections 3.04(b) and (c) are satisfied, and ENA or Enron may Dispose of 
all or any portion of a Class A Limited Partnership Interest or a Class C Limited 
Partnership Interest, respectively, upon the merger, consolidation, share exchange, 
conversion, dissolution, winding up or other termination of the Affiliate of Enron 
beneficially owning the Class A Limited Partnership Interest or the Class C Limited 
Partnership Interest Except as set forth in the immediately preceding sentence, EIM may 
not Dispose of all or a portion of its General Partnership Interest ENA may not Dispose 
of its Class A Limited Partnership Interest and Enron may not Dispose of its Class C 
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Limited Partnership Interest without the consent of the Class B Limited Partner. A Class 
B Limited Partner, a Class A Limited Partner or a Class C Limited Partner may not 
dispose of a portion or all of its Limited Partnership Interest without the consent of the 
General Partner, provided, however, that during any period the Board of Directors has 
been approved and is acting, approval of the Board of Directors in accordance with 
Section 6.05(e) shall be deemed to constitute the approval of the General Partner for any 
such transfer; the General Partner hereby irrevocably consents to the Disposition of the 
Class B Limited Partnership Interest of SBHC to an Affiliate of SBHC provided that such 
Affiliate can demonstrate to the reasonable satisfaction of the General Partner that such 
Affiliate has the financial capacity to make its Capital Contributions pursuant to the 
requirements of this Agreement and further provided however, that no Disposition of a 
Class B Limited Partnership Interest to a Competitor of Enron shall be recognized for any 
purpose hereunder (except that during the continuance of a Credit Event, a Class B 
Limited Partnership Interest may be Disposed to any Person, including to a Competitor of 
Enron, without the consent of the General Partner hereunder) . Any Disposition effected 
other than in compliance with this Section 3.04(a) shall be void and the Partnership shall 
not recognize it; provided, however, that the transferee in any such Disposition (other 
than a Disposition prohibited by the first sentence of this Section 3.04(a)) shall be treated 
for all purposes as an Assignee of a Limited Partnership Interest without the right to 
become a Limited Partner of the Partnership for purposes of this Agreement (except as 
otherwise provided pursuant to this Section 3.04). 

(b) Admission of Assignee as a Limited Partner. An Assignee has the right 
to be admitted to the Partnership as a Limited Partner, with the Limited Partnership 
Interest (and attendant Sharing Ratio) so transferred to such Assignee, only if such 
Disposition is effected in strict compliance with this Section 3.04. 

(c) Requirements Applicable to All Dispositions and Admissions. In 
addition to the requirements set forth in Sections 3.04(a) and 3.04(b), any Disposition of 
a Limited Partnership Interest and any admission of an Assignee as a Limited Partner 
(other than the Disposition from SBHC to its lenders for security purposes) shall also be 
subject to the following requirements, and such Disposition (and admission, if applicable) 
shall not be effective unless such requirements are complied with; provided, however, 
that the General Partner, in its sole and absolute discretion, may waive any of the 
following requirements (except that the General Partner shall not waive the provisions of 
3.04(c)(iXB) and 3.04(cXiXE)): 

(i) Disposition Documents. The following documents must be 
delivered to the General Partner and must be reasonably satisfactory, in form and 
substance, to the General Partner (or to a Majority Interest of the Class B Limited 
Partners, if the Disposing Partner is the General Partner): 

(A) Disposition Instrument. A copy of the instrument pursuant 
to which the Disposition is effected. 
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(B) Ratification of this Agreement. Ail instrument, executed 

by the Disposing Partner and its Assignee, containing the following 
information and agreements, to the extent they are not contained in the 
instrument described in Section 3.04(c)(i)(A): (1 ) the notice address of the 
Assignee; (2) the Sharing Ratios after the Disposition of the Disposing 
Partner and its Assignee (which together must total the Sharing Ratio of 
the Disposing Partner before the Disposition); (3) the Assignee’s 
ratification of this Agreement and agreement to be bound by it, and its 
confirmation that the representations and warranties in 

Section 3. 04(c)(i)(E) are true and correct with respect to it: 

(4) representations and warranties by the Disposing Partner and its 
Assignee that the Disposition and admission is being made in accordance 
with all applicable Laws; and (5) the Commitments after the Disposition 
of the Disposing Partner and the Assignee. 

(C) Securities Law Opinion. Unless the Partnership Interest 
subject to the Disposition is registered under the Securities Act and any 
applicable state securities Law, a favorable opinion of the Partnership’s 
legal counsel or of other legal counsel acceptable to the General Partner 
(who may be an employee of Enron or an Affiliate of Enron), to the effect 
that the Disposition and admission is being made pursuant to a valid 
exemption from registration under such Laws and in accordance with 
those Laws; provided, however , that this Section 3.04(c)(i)(C) shall not 
apply to a Disposition by the General Partner or any Limited Parmer to 
one of its Affiliates. 

(D) Investment Company Act Opinion. A favorable opinion of 
the Partnership’s legal counsel or of other legal counsel acceptable to the 
General Partner (who may be an employee of Enron or an Affiliate of 
Enron), to the effect that die Disposition and admission will not result in 
the Partnership being required to register as an investment company under 
the Investment Company Act. 

(E) Representations and Warranties. Representations and 
warranties to the Partnership and each Partner that the representations and 
warranties set forth in Section 3.03 are true and correct as of the date of 
Disposition and admission with respect to the Assignee. 

(ii) Payment of Expenses. The Disposing Partner and its Assignee 
shall pay, or reimburse the Partnership for, all reasonable costs and expenses 
incurred by the Partnership in connection with the Disposition and admission, 
including the legal fees incurred in connection with the legal opinions referred to 
in Section 3.04(c)(iXC) and (D), on or before the tenth Day after the receipt by 
that Person of the Partnership’s invoice for the amount due. 
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(iii) No Release. No Disposition of a Partnership Interest shall effect a 
release of the Disposing Partner from any liabilities to the Partnership or the other 
Partners arising from events occurring prior to the Disposition. 

1 '• : Liabilities Strictly the Partnership ’s; Liability to Third Parties. 

Except as otherwise expressly (and not by implication) provided by the Act, the debts, 
obligations and liabilities of the Partnership, whether arising in contract, tort, or otherwise, shall 
be solely the debts, obligations and liabilities of the Partnership; and no Partner shall be liable for 
the debts, obligations or liabilities of the Partnership solely by being a Limited Partner of the 
Partnership. 

J. 06 Access to Information. 

Each Limited Partner shall be entitled to receive any information regarding the 
Partnership required to be disclosed to it pursuant to the provisions of Section 17-305 of the Act, 
Notices required pursuant to Section 6.02 and the information specified in Section 8.01. Such 
right may be exercised through any agent or employee of such Limited Partner designated in 
writing by it or by an independent public accountant, attorney or other consultant so designated. 
The Limited Partner making the request shall bear all costs and expenses incurred in any 
examination of the Partnership’s affairs made on such Limited Partner’s behalf. Confidential 
Information obtained pursuant to this Section 3.06 shall be subject to the provisions of Section 
3.07. 

A 0 ~ Confidential Information. 

(a) Each Class B Limited Partner, each Class A Limited Partner and each Class C 
Limited Partner from time to time that is not Enron or an Affiliate of Enron acknowledge that, 
from time to time, they may receive Confidential Information, the release of which may be 
damaging to the Partnership or its Subsidiaries, EIM, Enron or Enron’s Affiliates (each a 
“ Subject Person ”) or to Persons with which a Subject Person does business. Unless the Subject 
Person (the General Partner if the Partnership is the Subject Person) consents otherwise, each 
Class B Limited Partner and Class A Limited Partner from time to time that is not Enron or an 
Affiliate of Enron shall hold in strict confidence and not disclose or otherwise use (except for 
matters directly involving its investment in the Partnership) any Confidential Information it 
receives and may not disclose it to any Person other than another Partner except for disclosures 
(i) in order to comply with any applicable law, order, regulation or ruling or request of any 
banking or securities regulatory authority (but the Partner must notify, to the extent it is legally 
permitted to do so, the Subject Person (the General Partner if the Partnership is the Subject 
Person) promptly of any request for disclosure of Confidential Information, before disclosing if it 
is practicable), or (ii) as to Confidential Information regarding the Partnership or its Subsidiaries 
or the Designated Business, to partners, members or other equity owners, or advisers or 
representatives of such Partner or Persons to which that Partner’s Partnership Interest may be 
Disposed as permitted by this Agreement or to SBHC, and its lenders (and their advisers and 
representatives), but only if the recipients have agreed to be bound by the provisions of this 
Section 3.07. The Partners acknowledge that breach of the provisions of this Section 3.07 may 


Sundince Pirtnenhip AgnmncM • v. 1 5. DOC 


28 


CONFIDENTIAL 


CITI-SPSI 0016076 



135 


cause irreparable injury to the Subject Person for which monetary damages are inadequate 
difficult to compute, or both. Accordingly, the Partners agree that the provisions of this Section 
3.07 may be enforced by specific performance, including specifically through injunctive relief. 
The provisions of this Section 3.07 may be specifically enforced by any applicable Subject 
Person. 


(b) Each Partner that is subject to Section 3.07(a) shall take such 
precautionary measures as may be reasonably required to ensure (and such Partner shall be 
responsible for) compliance with this Section 3.07 by any of its Affiliates, legal and financial 
advisors, and its and their respective directors, officers, employees and agents. 

(c) A Partner that is subject to Section 3.07(a) and that subsequently ceases to 
be a Partner shall promptly return or destroy the Confidential Information that is written, except 
for that portion that may be found in analyses, compilations, studies or other documents prepared 
by or for a Partner, to the disclosing Subject Person and no copies shall be retained by a 
receiving former Partner or its representatives. That portion of the Confidential Information that 
is found in analyses, compilations, studies or other documents prepared by or for a receiving 
Partner, the Confidential Information that is oral and the Confidential Information that is not so 
returned will be held by the receiving Partner or former Partner and kept subject to the terms of 
this Agreement or will be destroyed by the receiving Partner or former Partner (with a certificate 
of destruction provided to the Partnership with respect thereto). 

(d) The provisions of this Section 3.07 shall survive the termination of the 

Partnership. 

' Partition. 

To the fullest extent permitted under applicable Law, each Partner waives any and all 
rights that it may have to maintain an action for partition of the Partnership's property. 

J. Covenant Sot to Dissolve. 

Except as set forth in Article IX or as otherwise expressly provided in this Agreement, to 
the fullest extent permitted under applicable Law, each Partner hereby covenants and agrees not 
to take any action that would result in or is intended to result in a dissolution of the Partnership. 

I a Termination of Status as Partner. 

(a) A Person shall cease to be a Partner only upon the first to occur of: 

(i) The Disposition of all of its Partnership Interest, provided that the 
transferee of such Partnership Interest is admitted as a substituted Limited Partner 
in accordance with Section 3.04(b) of this Agreement 

(ii) The involuntary Disposition by operation of Law (other than as a 
result of any merger, consolidation, share exchange or conversion of a Partner 
with or into another Person; provided , that, in the case of such merger, 
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consolidation, share exchange or conversion, the conditions required for such 
Disposition to be a permitted Disposition hereunder shall have been satisfied) of 
its Partnership Interest (which shall not relieve such Person (or. in the case of 
such merger, consolidation, share exchange or conversion, the surviving or 
resulting Person of such merger, consolidation, share exchange or conversion) 
from any liability under this Agreement, including liabilities for an unpermitted 
withdrawal). 

The happening of any of the foregoing events with respect to a Partner shall not. by itself, cause 
a dissolution of the Partnership except as provided in Article IX. Except to the extent 
specifically (and not by implication) set forth herein, upon ’the termination of a Person’s status as 
a Partner, such Person shall not be entitled to any distributions from the Partnership, including a 
distribution based on the fair value of such Person’s Partnership Interest. A Partner shall not 
cease to be a Partner solely as a result of the happening of any of the events specified in Section 
17-402(a)(4) of the Act. 

(b) No Partner may resign from the Partnership, except (i) with the prior 
written consent of the General Partner, or if the General Partner, the Class A Limited Partner 
(who is then an Affiliate of Enron) or the Class C Limited Partner (who is then an Affiliate of 
Enron) is resigning, a Majority Interest of the Class B Limited Partners, (ii) upon cancellation of 
the certificate of limited partnership as provided in Section 17-203 of the Act, or (iii) incident to 
a permitted Disposition pursuant to which the transferee is admitted as a Parmer. 

(c) Any debts, obligation, or liabilities in damages to the Partnership of any 
Person who ceases to be a Partner shall be collectible by any legal means and the Partnership is 
authorized, in addition to any other remedies at Law or in equity, to apply any amounts otherwise 
distributable or payable by the Partnership to such Person to satisfy such debts, obligations, or 
liabilities. 

(d) Except as otherwise provided in this Agreement, in the event a Person 
ceases to be a Partner without having Disposed of all of its Partnership Interest in accordance 
with this Agreement (including upon removal or resignation), such Person shall be treated as an 
unadmitted Assignee of an interest as a result of a Disposition (other than a permitted 
Disposition) of a Partnership Interest pursuant to Section 3.04(a). 

(e) Subject to the provisions of this Section 3.10 and Article IX, no Partner 
shall at any time retire or withdraw from the Partnership. Any Partner retiring or 
withdrawing in contravention of this Section 3.10 shall indemnify, defend and hold 
harmless the Partnership and all other Partners from and against any losses, expenses, 
judgments, fines, settlements or damages suffered or incurred by the Partnership or any 
other Partner arising out of or resulting from such retirement or withdrawal, except to the 
extent recovery of any portion of such damages is limited by the provisions of Section 
1 1.0 1 hereof. 
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ARTICLE IV 

CAPITAL CONTRIBUTIONS 

Initial Capital Contributions: Contributions by the General Partner. 

(a) EIM made a Capital Contribution to the Partnership of Sl.000 as the General 
Partner, effective as of the Formation Date. On the Effective Date, each of the Partners shall 
make, in the order determined by the General Partner (but on. and effective on. the Effective 
Date), its respective initial Capital Contribution and establish its aggregate Commitment 
(including its Initial Capital Contribution) in exchange for its respective Limited Partnership 
Interest as set forth in Section 4.01(b). The Limited Partners hereby agree that the portion of the 
Contributed Assets contributed by the General Partner as its Initial Capital Contribution has an 
aggregate value as Capital Contributions of 528,400, the portion of the Contributed Assets 
contributed by the Class A Limited Partner as its Initial Capital Contribution has an aggregate 
value as Capital Contributions of 5283,971.600 and the Initial Capital Contribution of the Class 
B Limited Partner has an aggregate value as Capital Contributions of 528,500,000. 

(b) The following are the Initial Capital Contributions of the Partners: 

(i) The General Partner shall contribute all of the general partnership 
interest of EIPLP. 

(ii) The Class A Limited Partner shall contribute (A) all of the limited 
partnership interest in EIPLP, (B) ail of the membership interests in Garden State, 
(C) $208,500,000 in cash to be used by the Partnership to acquire beneficial 
ownership of the Class B Interests- in Sonoma from Caymus Trust and, in 
connection therewith, retire indebtedness issued by Caymus Trust (such 
acquisition and retirement to be treated, for income and franchise tax purposes, as 
the repayment of the Class A Limited Partner’s indebtedness by the Class A 
Limited Partner and a contribution by the Class A Limited Partner of an 
unencumbered interest in the Class C membership interest in Fishtail to the 
Partnership, (D) all of the Class A membership interests in Fishtail, (E) the 
Liquidity Facility, and (F) the benefit of all of the rights and indemnities granted 
to Enron and its Affiliates pursuant to the Asset Acquisition Agreements, to the 
extent the benefits of such rights and indemnities are assignable, as assigned 
pursuant to Section 3.03(b)(i) (the Initial Capital Contributions described in 
Section 4.01(bX0 and this Section 4.01(bXU) are collectively referred to herein as 
the “Contributed Assets”). 

(iii) The Class B Limited Partner shall contribute cash or, with the 
consent of the General Partner, other assets (or any combination thereof) having a 
value of $28,500,000. 

(iv) The Class C Limited Partner shall only have the obligation to make 
Capital Contributions to the Partnership as set forth in Section 4.01 (c)(i). 
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(c) Set forth below are the amounts each Limited Partner is obligated n 
contnbute. subject to Section 4.02. to the capital of the Partnership in addition to ,ts 
respective Initial Capital Contributions (the General Partner and the Class A Limited 
Partner having no further Commitment), the sum of such amounts and the amounts set 
forth below as to each such Limited Partner constituting its Commitment: 

(i) The Class C Limited Partner shall be obligated to contnbute. as 
and to the extent required pursuant to Section 4.02 hereof, an aggregate of (A) 

565. 000. 000, plus (B) the amount by which the principal amount of the Debt of 
Stadacona referred to in the proviso to Section 6.06(c)(iii) is reduced during the 
Term; and 

(ii) The Class B Limited Partner shall be obligated to contribute, as 
and to the extent required pursuant to Section 4.02 hereof, an aggregate of 

5160.000. 000. 

Procedures/or Capital Contributions. 

(a) During the Term, at any time the General Partner determines that anticipated cash on 
hand at the next Distribution Date will be inadequate to (i) distribute to the Class B Limited 
Partners the Preferred Dividend Distribution Amount, (ii) pay expenses of the Partnership as they 
become due, or expenses, working capital requirements or debt service requirements of the 
Subsidiaries, or (iii) after making provision for (i) and (ii), maintain the working capital reserve 
required by the proviso to Section 4.03(a), the Class C Limited Partner, on or before the date 
specified in the notice from the General Partner required pursuant to Section 4.02(c), shall 
contribute to the Partnership a portion of its Commitment in the amount requested by the General 
Partner to permit the Partnership to make such payments or maintain such reserves; provided , 
however , that the Class C Limited Partner shall not be required to make Capital Contributions in 
excess of its aggregate Commitment; provided further, however , that from and after the 
occurrence of a Dissolution Event (as defined in Section 9.01 hereof) and prior to the end of the 
Term, a Partner shall not be required to make any Capital Contributions to the extent, but only to 
the extent, that the General Partner reasonably determines that the amount to be so contributed 
would be available for distribution to such Partner (in accordance with Sections 5.02 and 9.02 
hereof) at the conclusion of the Term. If, however , the General Partner subsequently determines 
that such Capital Contributions would not be available for distribution to such Partner, then such 
Partner shall make the Capital Contributions in accordance with this Section 4.02. 

(b) During the Term, if, at the end of any Quarterly Period Aggregate Net 
Losses of the Partnership exist, the Class B Limited Partner, on or before the date 
specified in the notice from the General Partner required pursuant to Section 4.02(c), 
shall (subject to the second proviso to Section 4.02(a)) contribute to the Partnership a 
portion of its Commitment in an amount equal to the remainder resulting from 
subtracting from such Aggregate Net Losses the amount of all prior Capital Contributions 
by the Class B Limited Partner pursuant to this 4.02(b) (without double counting of any 
amount included in the definition of the term Aggregate Net Losses); provided, however , 
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that the Class B Limited Partner shall not be required to make Capital Contributions in 
excess of its aggregate Commitment. 

(c) To require Capital Contributions, the General Partner must notify each 
Class C Limited Partner or Class B Limited Partner, as the case may be, of the required 
Capital Contributions, which notice must state: 

(i) (A) if pursuant to Section4.02(a), that the General Parmer has 
determined that available cash will be insufficient to meet the requirements of 
Section 4.02(a)(i)-(iii), or (B) if pursuant to Section 4.02(b)(b) that Aggregate Net 
Losses of the Partnership exist as of the end of the most recent Quarterly Period; 

(ii) the amount of the aggregate Capital Contributions requested 
pursuant to such notice, which shall equal the amount set forth in Section 
4.02{a)or (b), as the case may be (rounded to the next highest $100,000); 

(iii) the amount of the Capital Contribution that the Class C Limited 
Parmer or Class B Limited Partner, as the case may be, is to make, which shall be 
determined as set forth in Section 4.02(a), (b) and (cXii); 

(iv) the date on which such Capital Contribution shall be made, which 
shall be a Business Day no earlier than the fifth Business Day following the 
notice; and 

(v) the bank account of the Partnership to which Capital Contributions 
are to be wired. 

4. 03 General Rules for Investment of Capital Contributions. 

(a) Unless otherwise agreed by a Majority Interest of the Class B Limited Partners 
and subject to Section 6.01 and the second proviso to Section 4.02(a), all of the Capital 
Contributions will be used (i) to engage in the Designated Business (including making capital 
expenditures in respect thereof), (ii) to pay Preferred Dividend Distribution Amounts, fees, 
advances and expenses of the Partnership, (iii) to repay indebtedness of the Partnership and its 
Subsidiaries, (iv) to pay any other expenses of engaging in the Designated Business and/or for 
working capital for the Partnership and its Subsidiaries or, (v) subject to Section 6.01(b), to pay 
fees and expenses of Subsidiaries of the Partnership, advances made by the Partnership to its 
Subsidiaries or capital expenditure requirements of the Subsidiaries, all as specified in the notice 
given by the General Partner under Section 4.02(c); provided however, that the Partners agree 
that the General Partner shall at all times maintain a working capital reserve (including earnings 
on and proceeds of investment) of cash and investments permitted under Section 4.03(b) 
aggregating at least $28.5 million. 

(b) The General Partner may cause the Partnership to invest cash temporarily 
in liquid investments until such time as such cash is invested or utilized in the Designated 
Business; provided , that, such investments consist of (i) short-term obligations of, or 
obligations guaranteed by, the United States of America or any agency or instrumentality 
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thereof, (ii) any repurchase agreement with respect to securities described in clause (u 
which is fully secured by such securities, (iii) any money market account or other 
interest-bearing account with a commercial bank having a short term rating of at least 
“AlTP’or the equivalent by Moody's Investors Service. Inc. or Standard & Poor's 
Ratings Services and capita! and surplus of not less than S500.000.000. (tv) short-term 
debt securities or promissory notes of Enron or its Affiliates so long as Enron maintains 
at least one outstanding issue of senior unsecured debt rated investment grade, or (v) 
commercial paper that is rated at least P-1 by Moody’s Investors Service. Inc. or A-l by 
Standard & Poor’s Ratings Services. 

(c) Except as provided in Sections 4.01. 4.02 and 4.03 or as agreed by the 
Partners pursuant to Section 6.01(g), a Partner has no right or obligation to make Capital 
Contributions. 

Failure to Contribute. 

(a) If a Partner (the “ Delinquent Partner") does not contribute by the time required 
all or any portion of a Capital Contribution that the Partner is required to make as provided in 
this Agreement: 

(i) the Partnership may take such action (including, without limitation, 
court proceedings) as the General Partner may deem appropriate to obtain 
payment by the Delinquent Partner of the portion of the Delinquent Partner’s 
Capital Contribution that is in default, together with interest on that amount at the 
Default Interest Rate from the Day that the Capital Contribution was due until the 
Day that it is made, all at the cost and expense of the Delinquent Partner; 

(ii) the Delinquent Partner will not be entitled, during any period in 
which such Partner is a Delinquent Partner, to participate in any vote, consent or 
decision to be made by the Limited Partners; 

(iii) the General Partner may elect to cause one or more of the 
following to occur in respect of a Delinquent Partner, (a) forfeiture of any 
distributions that such Delinquent Partner otherwise would have received 
pursuant to Section 5.01 or Section 5.0lhereof, (b) reduction of the amount of 
such Delinquent Partner’s capital invested (for purposes of calculating any 
Preferred Return) and the related Capital Account by 25%; or (c) the forced 
Disposition of all of such Delinquent Partner’s interest in the Partnership 
(including any Partnership Interest) to the other Partners or to a third party at its 
cost or another price determined to be appropriate in the General Partner s 
discretion under the circumstances; and 

(iv) until the Capital Contribution is made, the other Partners in 
proportion to their Sharing Ratios or in such other percentages as they may agree 
(the “ Lending Partner" whether one or more), may, but shall not be obligated to. 
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advance the portion of the Delinquent Partner’s Capital Contribution that is in 
default, with the following results: 

(A) the sum advanced constitutes a loan from the Lending 
Partner to the Delinquent Partner, and a Capital Contribution of that sum 
to the Partnership by the Delinquent Partner under the applicable 
provisions of this Agreement; 

(B) the principal balance of the loan and all accrued unpaid 
interest is due and payable on the 10th Day after written demand by the 
Lending Partner to the Delinquent Partner; 

(C) the amount loaned bears interest at a rate per annum equal 
to the Default Interest Rate from the Day that the advance is made until 
the Day that the loan, together with all interest accrued on it, is repaid to 
the Lending Partner; 

(D) the payment of the loan and interest accrued on it is secured 
by a security interest in the Delinquent Partner's Partnership Interest, as 
more fully set forth in Section 4.04(b); and 

(E) the Lending Partner has the right, in addition to the other 
rights and remedies granted to it under this Agreement or at law or in 
equity, to take any action (including, without limitation, court 
proceedings) that the Lending Partner may deem appropriate to obtain 
payment by the Delinquent Partner of the loan and all accrued and unpaid 
interest on it, at the cost and expense of the Delinquent Parmer. 

(b) Each Partner grants to the Partnership, and to each Lending Partner with 
respect to any loans made by the Lending Partner to that Partner as a Delinquent Partner 
as described in Section 4.04(a)(iv), as security, equally and ratably, for the payment of all 
Capital Contributions that Partner has agreed to make and the payment of all loans and 
interest accrued on them made by each Lending Partner to that Partner as a Delinquent 
Partner as described in Section 4.04(a)(iv), a security interest in and a general lien on its 
Partnership Interest and the proceeds thereof, all under the Uniform Commercial Code of 
the State of Delaware. On any default in the payment of a Capital Contribution or in the 
payment of such a loan or interest accrued on it, the Partnership or the Lending Partner, 
as applicable, is entitled to all the rights and remedies of a secured party under the 
Uniform Commercial Code of the State of Delaware with respect to the security interest 
granted in this Section 4.04(b). If perfection of the security interest granted by a Partner 
pursuant to this Section 4.04(b) is not effectuated by possession of an Interest Certificate, 
a Delinquent Partner shall execute and deliver to the Partnership and the other Partners all 
financing statements and other instruments that the General Partner or the Lending 
Partner, as applicable, may request to effectuate and carry out the preceding provisions of 
this Section 4.04(b). For this purpose, this Agreement constitutes a security agreement. 
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Return of Contributions. 

Except as expressly provided herein, a Partner is not entitled to the return of any pan of 
its Capital Contributions. A Partner is not entitled to be paid interest in respect of its Capital 
Contributions. An unrepaid Capital Contribution is not a liability of the Partnership or of any 
Partner. A Partner is not required to contribute or to lend any cash or assets to the Partnership to 
enable the Partnership to return any Partner’s Capital Contributions. 

Capital Accounts. 

The Partnership shall maintain a capital account (a “ Capital Account") for each Partner in 
compliance with Treasury Regulation Section 1. 704-1 (b)(2)(iv) and Section 1.704-2, as 
amended. Each Partner’s Capital Account (a) shall be increased by (i) the amount of money- 
contributed by that Partner to the Partnership, (ii) Book Value of property contributed by that 
Partner to the Partnership (net of liabilities secured by such contributed property that the 
Partnership is considered to assume or take subject to within the meaning of Code Section 752). 
and (iii) allocations to that Partner of Profits and any items of income or gain allocated to such 
Partner pursuant to the Regulatory Allocations, and (b) shall be decreased by (i) the amount of 
money distributed to that Partner by the Partnership, (ii) the Book Value of property distributed 
to that Partner by the Partnership (net of liabilities secured by such distributed property that such- 
Partner is considered to assume or take subject to under Code Section 752), and (iii) allocations 
to that Partner of Losses and any items of loss or deduction allocated to such Partner pursuant to 
the Regulatory Allocations. A Partner that has more than one Partnership Interest shall have a 
single Capital Account that reflects all such Partnership Interests, regardless of the class of 
Partnership Interest owned by such Partner and regardless of the time or manner in which such 
Partnership Interests were acquired. Upon the Disposition of all or part of a Partnership Interest, 
the Capital Account of the transferor that is attributable to the Disposed Partnership Interest shall 
cany over to the transferee Partner in accordance with the provisions of Treasury Regulation 
Section 1.704-l(bX2)(iv)(l). 


ARTICLE V 

DISTRIBUTIONS; ALLOCATIONS 
Distributions. 

(a) Subject to the other provisions of this Article V, at the times indicated below, the 
Partnership shall distribute to the Partners from cash in excess of the amount necessary to enable 
the Partnership to pay its obligations as they become due and a cash reserve for contingencies (in 
each case including anticipated operating expenses, including management fees and expenses 
payable pursuant to Section 6.07 hereof, in current and future periods), all as calculated or 
determined by the General Partner in its reasonable judgment in the following order of priority. 

(i) First, on each Distribution Date to each Class B Limited Partner an - ... 
amount equal to its pro rata portion of the Preferred Dividend Distribution 
Amount; provided, that to the extent not so made, the Preferred Return shall 
continue to cumulate as provided in Section 5.01(d); 
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(ii) Second, on the first Distribution Date at which Partnership funds 
are available therefor, pro rata to each Class B Limited Partner, an amount equal 
to the amount of Capital Contributions contributed by such Gass 8 Limited 
Partner to the Partnership in excess of its Initial Capital Contribution, to the extent 
not theretofore returned; 

(iii) Third, from time to time as determined by the General Partner, pro 
rata to each Class C Limited Partner an amount equal to the amount of Capita! 
Contributions contributed by such Class C Limited Partner pursuant to Section 
4.02(a) of this Agreement, to the extent not theretofore returned (and. upon such 
payment the Commitment of the Class C Limited Partner 3hall be restored by an 
amount equal to the amount distributed pursuant to this paragraph, but not to an 
amount in excess of the Class C Limited Partner’s Commitment); and 

(iv) Thereafter, from time to time as determined by the General 
Partner, the balance of cash available for distribution, if any. to the Class 8 
Limited Partners, pro rata, the Class C Limited Partners, pro rata, the Class A 
Limited Partners, pro rata, and the General Partner, in such shares as will result in 
each Fanner collectively receiving in the aggregate pursuant to Section 5.0i(a)(i) 
and this Section 5.01(a)(iv) its respective Sharing Ratio of the total amount 
distributed pursuant to Section 5.01(aXi) and this Section 5.01(a)(iv). 

(b) From time to time the General Partner also may cause property of the 
Partnership other than cash to be distributed to the Partners; in die order of priority set 
forth in Section 5.01 or Section 5.02, provided (i) that any property distributed shall be 
freely transferable and not in violation of any law or regulation, (ii) that the General 
Partner shall have the option to sell such property and distribute the proceeds to the 
Partners, and (iii) that no property (other than cash) shall be distributed to any Class B 
Limited Partner without the prior written consent of such Class B Limited Partner, 
immediately prior to such a distribution; the capital accounts of the Partners shall be 
adjusted as provided in Treas. Reg. § 1.704-l(b)(2XivXO- 

(c) Neither the General Partner nor any Limited Partner is personally liable 
for the payment of any distributions due to a Partner, and other than as provided in 
Section 4.02 no Partner may be required to make Capital Contributions or an advance to 
enable the Partnership to make distributions. 

(d) The amount payable pursuant to Section 5.01(a)(i) in respect of the Class 
B Limited Partnership Interests on any Distribution Date shall be the unpaid Preferred 
Return with respect to such Class B Limited Partnership Interest accumulated Jo such 
Distribution Date (any such amount, a ** Preferred Dividend Distribution. Amount"). Any 
payments of Preferred Dividend Distribution Amounts made in respect of the Class B 
Limited Partnership Interests shall first be credited against the Preferred Return 
accumulated with respect to the earliest Quarterly Period for which any Preferred Return 
has not been paid in full (and shall be applied to accumulated Preferred Returns for 
subsequent Quarterly Periods in chronological order). 
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Distributions on Dissolution and Winding Vp. 

Subject to Section 17-804 of the Act. as promptly as practicable upon the dissolution and 
winding up of the Partnership, all available assets remaining after satisfaction of all debts and 
liabilities of the Partnership owed to creditors (whether by payment or the making of reasonable 
provision for payment thereof) shall be distributed to the Partners as follows: first, to the Class B 
Limited Partners until each Class B Limited Partner has received an amount equal to the sum of 
any accrued and unpaid Preferred Dividend Distribution Amount to the date of dissolution and 
the amount of any unretumed Capital Contributions made by such Class B Limited Partner, and 
second, to the Class A Limited Partners and General Partner in proportion to their respective 
Sharing Ratios in accordance with Section 9.02. 

Allocation of Profits. 

Profits shall be allocated by the General Partner on behalf of the Partnership to the 
Capital Accounts of the Partners as follows: 

(a) First, 100% to the Class B Limited Partners to reverse Losses previously 
allocated to the Class B Limited Partners pursuant to Section 5.04(b), pro rata in 
accordance with the Losses previously allocated to each Class B Limited Partner, 

(b) Second, 100% to each Class B Limited Partner until the cumulative 
amount of Profits allocated to each Class B Limited Partner pursuant to this Section 5.03 
equals the cumulative amount of the Preferred Dividend Distribution Amount distributed 
to such Class B Limited Partner pursuant to Section 5.01(a)(i) and Section 5.02; 

(c) Third, 100 % to the Class A Limited Partner, the Class C Limited Partner 
and the General Partner to reverse Losses previously allocated to the Class A Limited 
Partner, the Class C Limited Partner and the General Partner pursuant to Section 5.04(a). 
pro rata in accordance with the Losses previously allocated to the Class A Limited 
Partner, the Class C Limited Partner and the General Partner; 

(d) Fourth, to the Class B Limited Partners, the Class A Limited Partner, the 
Class C Limited Partner and the General Partner in such shares as will cause (as rapidly 
as possible) (i) the cumulative amount of Profits allocated to the Class B Limited Partners 
pursuant to this Section 5.03(d) to equal the cumulative amounts distributed to the Class 
B Limited; Partners pursuant to Section 5.0i(a)(iv) and (ii) the cumulative amount of 
Profits allocated to the Class A Limited Partner, the Class C Limited Partner and the 
General Partner pursuant to this Section 5.03(d) (together with the cumulative amount of 
Profits theretofore allocated to the Class A Limited Partner, the Class C Limited Partner 
and the General Partner pursuant to Section 5.03(e)) to be not less than the cumulative 
amounts distributed to the Class A Limited Partner, the Class C Limited Partner and the 
General Partner pursuant to Section 5.01(a)(iv); and 

(e) The balance to the Class A Limited Partner, the Class C Limited Partner 
and the General Partner in proportion to their respective Sharing Ratios. 


Sundance Partnership Agteenww * v45.DOC 


38 


CONFIDENTIAL 


crri-spsi 0016086 



145 


Allocation of Losses. 

Losses shall be allocated by the General Partner on behalf of the Partnership to the 
Capital Accounts of the Partners as follows: 

(a) First. 100% to the General Partner the Class A Limited Partner and the 
Class C Limited Partner to the extent of. and in proportion to, the positive balances in 
their respective Adjusted Capital Accounts: 

(b) Second, 100% to the Class B Limited Partner to the extent of, and in 
proportion to, the positive balances in their respective Adjusted Capital Accounts: and 

(c) The balance, if any, to the Class A Limited Partner, the Class C Limited 
Partner and the General Partner in proportion to their respective Sharing Ratios. 

Final Year Allocations. 

Notwithstanding Sections 5.03 and 5.04, Profits and Losses realized by the Partnership 
during the Partnership's final Fiscal Year shall be allocated among the Partners so as to cause, to 
the extent possible, the Capital Account of each Partner to equal the amount distributable to such 
Partner pursuant to Section 5.02. 

Regulatory Allocations. 

The following allocations shall be made in the following order: 

(a) Nonrecourse Deductions shall be allocated to the Partners in accordance 
with their Sharing Ratios. 

(b) Partner Nonrecourse Deductions attributable to Partner Nonrecourse Debt 
shall be allocated to the Partners bearing the Economic Risk of Loss for such Partner 
Nonrecourse Debt as determined under Treasury Regulation Section l.704-2(b)(4). If 
more than one Partner bears the economic Risk of Loss for such Partner Nonrecourse 
Debt, the Partner Nonrecourse Deductions attributable to such Partner Nonrecourse Debt 
shall be allocated among the Partners according to the ratio in which they bear the 
Economic Risk of Loss. This Section 5.06(b) is intended to comply with the provisions 
of Treasury Regulation Section 1 .704-2(0 and shall be interpreted consistently therewith. 

(c) Notwithstanding any other provision hereof to the contrary, if there is a 
net decrease in Minimum Gain for a taxable year (or if there was a net decrease in 
Minimum Gain for a prior taxable year and the Partnership did not have sufficient 
amounts of income and gain during prior years to allocate among the Partners under this 
Section 5.06(c)), items of income and gain shall be allocated to each Partner in an amount 
equal to such Partner’s share of the net decrease in such Minimum Gain (as determined 
pursuant to Treasury Regulation Section 1 .704-2(g)(2)). This Section 5.06(c) is intended 
to constitute a minimum gain chargeback under Treasury Regulation Section 1.704-2(1) 
and shall be interpreted consistently therewith. 
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(d) Notwithstanding any provision hereof to the contrary except Section 
5.06(c) (dealing with Minimum Gain), if there is a net decrease in Partner Nonrecourse 
Debt Minimum Gain for a taxable year (or if there was a net decrease in Partner 
Nonrecourse Debt Minimum Gain for a prior taxable year and the Partnership did not 
have sufficient amounts of income and gain during prior years to allocate among the 
Partners under this Section 5.06(d)). items of income and gain shall be allocated to each 
Partner in an amount equal to such Partner’s share of the net decrease in Partner 
Nonrecourse Debt Minimum Gain (as determined pursuant to Treasury Regulation 
Section 1 .704-2(i)(4). This Section 5.06(d) is intended to constitute a partner 
nonrecourse debt minimum gain chargeback under Treasury Regulation Section l .704- 
2(i)(4) and shall be interpreted consistently therewith. 

(e) Notwithstanding any provision hereof to the contrary except Sections 
5.06(c) and (d) (dealing with Minimum Gain and Partner Nonrecourse Debt Minimum 
Gain), a Partner who unexpectedly fbceives an adjustment, allocation or distribution 
described in Treasury Regulation Section 1.704-l(b)(2Xii)(d)(4), (5) or (6) shall be 
allocated items of income and gain (consisting of a pro rata portion of each item of 
income, including gross income, and gain for the taxable year) in an amount and manner 
sufficient to eliminate any deficit balance in such Partner’s Adjusted Capital Account as 
quickly as possible. This Section 5.06(e) is intended to constitute a qualified income 
offset under Treasury Regulation Section 1.704- l(b)(2)(ii)(d) and shall be interpreted 
consistently therewith. 

(0 In the event that any Partner has a negative Adjusted Capital Account at 
the end of any taxable year, such Partner shall be allocated items of Partnership income 
and gain in the amount of such deficit as quickly as possible; provided that an allocation 
pursuant to this Section 5.06(0 shall be made only if and to the extent that such partner 
would have a negative Adjusted Capital Account after all other allocations provided for 
in this Article V have been tentatively made as if Section 5.06(e) and this Section 5.06(0 
were not in this Agreement. 

(g) To the extent an adjustment to the adjusted tax basis of any Partnership 
property pursuant to Code Section 734(b) or Code Section 743(b) is required pursuant to 
Treasury Regulation Section l.704-l(b)(2XivXm)(2) or 1.704-l(bX2)(iv)(m)(4) to be 
taken into account in determining Capital Accounts as the result of a distribution to any 
Partner in complete liquidation of such Partner’s Partnership Interest, the amount of such 
adjustment to Capital Accounts shall be treated as an item of gain (if the adjustment 
increases the basis of the asset) or loss (if the adjustment decreases such basis) and such 
gain or loss shall be allocated to the Partners in accordance with Treasury Regulation 
Section 1.704-l(bX2)(ivXmX2) if such Section applies, or to the Partner to whom such 
distribution was made if Treasury Regulation Section l.704-l(b)(2)(iv)(m)(4) applies. 
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Income Tax Allocations. 

. n , (a) , A11 items of income, gain, loss and deduction for Federal income tax purposes 

shall be allocated in the same manner as the corresponding item of Profits and Losses is 
allocated, except as otherwise provided in this Section 5.07. 

(b) In accordance with Code Section 704(c) and the applicable Treasury 
Regulations thereunder, income, gain, loss, and deduction with respect to any property 
contributed to the Partnership shall, solely for tax purposes, be allocated among the 
Partners so as to take account of any variation between the adjusted basis of such 
property to the Partnership for federal income tax purposes and its initial Book Value. In 
the event the Book Value of any property is adjusted pursuant to clause (b) or (d) of the 
definition of Book Value, subsequent allocations of income, gain, loss, and deduction 
with respect to such property shall take account of any variation between the adjusted 
basis of such property for federal income tax purposes and its Book Value in the same 
manner as under Code Section 704(c) and the applicable Regulations thereunder. For 
purposes of such allocations, the Partnership shall elect whatever methods provided by 
T reasury Regulation Section l .7040 the General Partner may determine. 

(c) Any (i) recapture of depreciation or any other item of deduction shall be 
allocated, in accordance with Treasury Regulation Section 1.1 245- 1(e), to the Partners 
who received the benefit of such deductions, and (ii) recapture of credits shall be 
allocated to the Partners in accordance with applicable law. 

(d) Allocations pursuant to this Section 5.07 are solely for purposes of 
Federal, state, local and foreign taxes and shall not affect, or in any way be taken into 
account in computing, any Partner’s Capital Account or share of Profits, Losses, other 
items or distributions pursuant to any provision of this Agreement. 

' *» ' Other Allocation Rules. 

(a) All items of income, gain, loss, deduction and credit allocable to an interest in the 
Partnership that may have been transferred shall be allocated between the transferor and the 
transferee based on the portion of the calendar year during which each was recognized as the 
owner of such interest, without regard to the results of Partnership operations during any 
particular portion of that calendar year and without regard to whether cash distributions were 
made to the transferor or the transferee during that calendar year, except that capital items shall 
be allocated using the interim closing of the books method; provided, however, that this 
allocation must be made in accordance with a method permissible under Code Section 706 and 
the regulations thereunder. 

(b) The Partners’ proportionate shares of the “excess nonrecourse liabilities” 
of the Partnership, within the meaning of Treasury Regulation Section l.752-3(a)(3), 
shall be determined in accordance with their Sharing Ratios. 
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ARTICLE VI 

management 

Management by General Partner. 

fa) Except as provided with respect to the Board of Directors that mav be appointed 
accordance with the provisions of Section 6.05 and the SBHC Rights granted pursuant to 
Section 6.06, the management of the Partnership is fully vested in the General Parmer and 
except as otherwise provided in this Agreement, (i) such General Partner shall have hill power 
and authority to manage the business and affairs of the Partnership in accordance with Section 
...04, and (li) no other Partner shall have any such management power and authority. 

(b) The General Partner shall manage the business and affairs of the 
Partnership and shall operate the Designated Business in good faith, in accordance with 
the practices of Enron s wholesale services group and with the same degree of diligence 
and care with which such wholesale services group manages its own business and affairs. 
In addition, subject to Section 6.03(c), the General Partner agrees that it will continue to 
conduct its activities in the Designated Business in accordance with the Risk 
Management Policy, taking into account applicable regulatory requirements. In making 
its decisions with regard to the funding and other financial requirements of Subsidiaries, 
the General Partner will endeavor, to the extent reasonably practicable, to seek to 
preserve the creditors and other rights of the Partnership as compared to other funding 
sources available to the Subsidiaries. 

(c) The General Partner shall determine the fair market value of the property 
of the Partnership to be determined upon the occurrence of any Mark-to-Market Event. 
The General Partner shall give prior written notice to the Class B Limited Partner of any 
matter set forth in Section 6.06(c) sufficient under the circumstances to permit the Class 
B Limited Partner to exercise its SBHC Rights with respect thereto. 

(d) (i) The General Partner shall cause the Partnership to conduct its business 
and operations separate and apart from that of any Partner, any Affiliates of any Partner 
or any other Person, including (A) segregating Partnership property and not allowing 
funds or other assets of the Partnership to be commingled with the funds or other assets 
of, held by, or registered in the name of, any Parmer, any Affiliates of any Partner or any 
other Person, (B) maintaining books and financial records of the Partnership separate 
from the books and financial records of any Partner or any Affiliates of any Partner, and 
observing all Partnership procedures and formalities, including maintaining minutes or 
records of meetings of the Partnership and acting on behalf of the Partnership only 
pursuant to due authorization of the Partners (including any authorization as is given in 
this Agreement), (C) causing the Partnership to pay its liabilities from assets of the 
Partnership and (D) causing the Partnership to conduct its dealings with third parties in its 
own name and as a separate and independent entity. 

(ii) Failure of the Partnership, or any Partner or director on behalf of 

the Partnership, to comply with any of the foregoing covenants in Section 
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6,01 (d)(1) shall not affect the status of the Partnership as a separate legal entity or 

the limited liability of a Limited Partner. 

(e) The General Partner shall cause (i) the Partnership to comply in all 
material respects with all of the obligations of the Partnership set forth in this Agreement, 
and (ii) the Partnership and the Subsidiaries to maintain, or cause to be maintained, 
insurance policies, on terms, in amounts and with insurers as described in Section 
3.03(b)(iv), in effect during the Term of the Partnership. 

(f> The General Partner shall cause the Partnership and each of its 
Subsidiaries to comply in all material respects with applicable Laws except for such non- 
compliance as is attributable solely to any action taker, or omitted to be taken by the 
Class B Limited Partner. 

(g) The matters set forth in this Section 6.01(g) involve either (as to the 
matters set forth in paragraphs (i) through (iii)) actions that the Partnership may not take 
without the approval of the Class B Limited Partner or (as to the matters set forth in 
paragraphs (iv) through (vi)) matters within the General Partner’s discretion as to which 
it may seek assent from the Class B Limited Partners. The purpose of this Section 
6.01(g) is to provide a framework through which the General Partner may seek such 
consent and the Class B Limited Partners may determine whether or not such consent will 
be granted. The Genera! Partner shall have the right to request that the Limited Partners 
grant any consent or approval or make any designation regarding the matters referred to 
in this Section 6.01(g), and any Limited Partner may, but shall have no obligation to, 
grant its consent, approval or designation. The requisite vote for any consent or approval 
requested pursuant to this Section 6.01(g) or Section 8.03 shall be a Majority Interest of 
each of the Class A Limited Partners and the Class B Limited Partners. The procedure 
for such consent and approval is set forth in Section 8.03 hereof. In the event a Majority 
Interest of each of the Class A Limited Partners and the Class B Limited Partners grant a 
consent or approval or make a designation pursuant to this Section 6.01(g), the General 
Partner shall take action in a manner consistent with, and refrain from taking action 
pursuant to this Agreement in a manner inconsistent with such consent, approval or 
designation. 

(i) The General Partner shall have the right to request that a Majority 
Interest of each of the Class A Limited Partners, the Class B Limited Partner and 
the Class C Limited Partner (A) concur with the General Partner’s determination 
that the Partnership or any of its Subsidiaries should acquire additional assets in 
the Designated Business, (B) establish the amounts and timing of any additional 
Capital Contributions to be required in respect thereof, (C) determine whether 
additional Partners shall be admitted in respect thereof and whether any additional 
classes of partnership Interests shall be created, and (D) determine any effect such 
acquisition has on the Sharing Ratios of the Partners. 

(ii) The General Partner shall have the right to request that a Majority 
Interest of each of the Class A Limited Partners, the Class B Limited Partner and 
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the Class C Limited Partner designate additional industries or businesses to 
constitute part of the Designated Business. 

(iii) The General Partner shall have the right to request that a Majorit> 
Interest of each of the Class A Limited Partners, the Class B Limited Partner and 
the Class C Limited Parmer designate as an Excluded Activity an investment that 
would otherwise be part of the Designated Business, 

(iv) The General Partner shall have the right (but not the obligation) to 
request that a Majority Interest of each of the Class A Limited Partners, the Class 
B Limited Partner and the Class C Limited Partners approve any transaction or 
proposed transaction between the Partnership and the General Partner or any of its 
Affiliates, or in which transaction the General Partner or any of its Affiliates has 
any interest (financial or otherwise) other than through the General Partner's 
interest as a Partner in the Partnership. 

(v) The General Partner shall have the right (but not the obligation) to 
request that a Majority Interest of each of the Class A Limited Partners, the Class 
B Limited Partner and the Class C Limited Partner concur in any determination of 
amounts payable to the General Partner under Section 6.07 or the method for 
calculating those amounts. 

(vi) The General Partner shall have the right (but not the obligation) to 
request that a Majority Interest of each of the Class A Limited Partners, the Class 
B Limited Partner and the Class C Limited Partner determine whether or not any 
act, omission, or course of conduct by the Gene~al Partner or the Partnership 
(other than in connection with the making of a particular Investment) complies 
with Section 6.03. 

- Notice by the General Partner of Certain Events. 

(a) (l ) Within two Business Days after the occurrence of any of the events set forth in 
Section 6.02(b)(i), (ii), (iv), (viii), (x), (xi), (xiii), (xiv), (xvi) and (xvii) (2) as promptly as 
practicable following the earlier of (A) the receipt by the General Partner of notice of the 
occurrence of, and (B) the General Partner obtaining knowledge of, any of the events set forth in 
Section 6.02(b)(m), (v), (vi), (ix), (xii) or (xv), and (3) at least two Business Days prior to 
incurrence in respect of the event set forth in Section 6.02(bXvii) below, the General Partner 
shall give written notice (or oral notice setting forth the required information to be followed by 
written notice) (the “Notice") to the Class B Limited Partner (or, if there is more than one Class 
B Limited Partner, to each Class B Limited Partner) of the occurrence thereof at the address set 
forth on Exhibit A hereto or, if different, the then current address supplied to the Partnership by 
such Class B Limited Partner. The Notice shall describe the event and contain detail that is 
reasonable under the circumstances to permit the Class B Limited Partner to evaluate the event. 

(b) A Notice shall be given with respect to the occurrence of each of the 
following events or conditions: 


Sundance Pirtnenhip Agrteimeru - v.I5.DOC 


44 


Cm-SPS! 0016092 


CONFIDENTIAL 



151 


(i) a Value-at-Risk Limit Violation: 

(ii> a Maturity Gap Risk Limit Violation: 

(iii) the imposition of a material Encumbrance on any of the Pennitted 
Assets or otherwise on any assets or properties constituting the Designated 
Business; 

(iv) amendment by the Board of Directors of Enron of the Risk 
Management Policy; 

<v) if at the end of any Quarterly Period the Designated Trading 
Business is operating at a net loss for the period commencing on the Effective 
Date and ending at the end of such Quarterly Period; 

(vi) if at the end of any Quarterly Period after a Notice has been given 
pursuant to Section 6.02(b)(v) the Designated Trading Business is operating at a 
net gain for the period commencing on the Effective Date and ending at the end of 
such Quarterly Period; 

(vii) the intention of the Partnership or any Subsidiary of the 
Partnership to incur Debt; 

(viu) the acquisition by the Partnership or any Subsidiary of any Facility 
(or a Majority interest therein) in the Forest Products business; 

(ix) the occurrence of a Dissolution Event; 

(x) the occurrence during any period from (A) the Business Day 
immediately following the last Business Day of the period covered by the last 
monthly report delivered by the General Partner pursuant to Section 8.0l(b)(iv) to 
(B) the Business Day on which the Partners receive the next monthly report 
delivered pursuant to Section 8.01(b)(iv) of net losses in the Designated Trading 
Business aggregating $10 Million or more, based upon close-of-day valuations; 

(xi) if the full amount of the Liquidity Facility has been drawn; 

(xii) the commencement of any litigation that would be required to be 
disclosed by the Partnership in filings with the Securities and Exchange 
Commission if the Partnership had a class of equity securities registered pursuant 
to Section 12 of the Securities Exchange Act of 1934; 

(xiii) any Capital Contributions by a Partner of the Partnership, 

(xiv) violation of any SBHC Rights; 
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(xv) the receipt by the Partnership of any notice from a governmental 
authority or the commencement of litigation by any other Person regarding a 
violation of. or with respect to a material liability arising under, any 
Environmental Law by any Person against, or with respect to the activities of. the 
Partnership or any of its Subsidiaries and any real property related to their 
respective businesses, which claim alleges liability for the payment of money in 
excess of S250.000 or other liabilities that could reasonably be expected to result 
in costs, losses, fines, penalties or other conditions or circumstances that could 
reasonably be expected to exceed S250.000 in terms of total cost to the 
Partnership or any of its Subsidiaries: 

(xvi) any material breach by the General Partner, the Class A Limited 
Partner or the Class C Limited Partner of the terms of this Agreement; and 

(xvii) any decision by Enron or any of its Affiliates to abandon all or any 
material pan of the Designated Business. 

Disclaimer of Duties. 

(a) Except (i) as provided in Section 6.01(b) and Section 6.03(c), (ii) express- 
contractual obligations under other provisions of this Agreement or under other existing or future 
agreements with the Partnership and (iii) obligations that any Person unrelated to the Partnership 
also has to the Partnership, neither Enron, the General Partner, any Class A Limited Partner, any 
Class C Limited Partner nor any Class B Limited Partner, nor any Affiliate of any of them, shall 
have any obligation, fiduciary or otherwise, to the Partnership, including any obligation (x) to 
offer business opportunities to the Partnership other than those that are exclusively the 
Designated Business, (y) to refrain from pursuing business opportunities that may have a 
competitive impact upon the Partnership or (z) to refrain from taking any other action that will or 
may be detrimental to the Partnership, and neither Enron, the Class A Limited Partner, the Class 
C Limited Partner the General Partner nor any Class B Limited Partner, nor any Affiliate of any 
of them, shall, by virtue of the relationships established pursuant to this Agreement, have any 
other obligation to take or refrain from taking any other action that may impact the Partnership. 
The provisions of this Section 6.03(a) constitute an agreement to modify or eliminate fiduciary 
duties pursuant to the provisions of Sections 17-403(a) and 17-1 101 of the Act. 

(b) The Partnership, the Class A Limited Partner (if the Class A Limited 
Partner is not Enron or an Affiliate of Enron), the Class C Limited Partner (if the Class C 
Limited Partner is not Enron or an Affiliate of Enron) and each Class B Limited Partner 
hereby renounce any interest or expectancy in any business opportunity that is not 
exclusively a Permitted Asset generated in the Designated Business. 

(c) The General Partner agrees that (i) Enron will not, directly or indirectly, 
engage in the Designated Business or create a subsidiary for the purpose of engaging in 
the Designated Business except through or for the benefit of the Partnership, and (ii) no 
Enron Affiliate will, directly or indirectly, engage in the Designated Trading Business or 
create a subsidiary for the purpose of engaging in the Designated Trading Business 
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except through or for the benefit of the Partnership: provided, that nothing ;n this 
Agreement shall require Enron or any of its Affiliates to continue to engage sn the 
Designated Business, which (subject to the provisions of Section ^.Ol(h) of this 
Agreement) Enron is free to pursue or abandon, in its sole discretion. 

(d) As a result of the transactions contemplated by this Agreement, certain 
directors, officers or employees of Enron or its Affiliates may serve as officers, 
employees or directors of the Partnership or as officers, directors or employees of the 
General Partner (any such Person being referred to herein as a "Designee”). The Partners 
recognize that any Designee could be regarded as owing duties both to the Partnership 
and to Enron or its Affiliates. Each Class B Limited Partner, each Class A Limited 
Partner and each Class C Limited Partner that is not Enron or an Affiliate of Enron agree 
and acknowledge that they expect to benefit from the transactions contemplated by this 
Agreement. Enron, however, is unwilling to cause the General Partner, the Class C 
Limited Partner and the initial Class A Limited Partner to enter into this Agreement and 
to cause the General Partner and its Affiliates to consummate the transactions 
contemplated hereby unless each Class B Limited Partner and each Class A Limited 
Partner and Class C Limited Partner that is not Enron or an Affiliate of Enron agree to the 
provisions hereof because Enron and its Affiliates engage in certain businesses that are 
similar to those in which the Partnership will engage. Each Class B Limited Partner, 
each Class C Limited Partner and each Class A Limited Partner that is not Enron or an 
Affiliate of Enron (i) acknowledge and agree that Enron and its Affiliates and Designees 
(A) participate and will continue to participate in transactions with businesses engaged in 
the Designated Business (other than Designated Trading Business), directly and through 
Affiliates, (B) may have interests in, participate with, and maintain seats on the boards of 
directors of or serve as officers or employees of other Persons engaged in the Designated 
Business and (C) may develop business opportunities for Enron and its Affiliates and 
such other Persons. Each Class B Limited Partner acknowledges and agrees that (subject 
to Section 6.03(c)) neither Enron, the General Partner, their respective Affiliates, 
Designees nor any such other Person shall be restricted or prohibited by this Agreement 
or the relationships created hereby, or by serving as a director of the Partnership, from 
engaging in transactions (other than Designated Trading Business) with any Person in the 
Designated Business, or in any Excluded Activity, regardless of whether such business 
activity is in direct or indirect competition with the business or activities of the 
Partnership and its Affiliates, (ii) acknowledge and agree that neither Enron, the General 
Partner, their Affiliates, any Designee nor any such other Person shall have any 
obligation to offer the Partnership, any Class A Limited Partner that is not Enron or an 
Affiliate of Enron, any Class C Limited Partner that is not Enron or an Affiliate of Enron 
or any Class B Limited Partner or any of their respective Affiliates any business 
opportunity except to the extent set forth in Section 6.03(c), (Hi) renounce any interest or 
expectancy in (A) any business opportunity other than the Pernutted Assets and (B) any 
Excluded Activity pursued by Enron, the General Partner, their Affiliates, any Designee 
or any such other Person and (iv) waive any claim that any business opportunity or any 
Excluded Activity pursued by Enron, the General Partner or their Affiliates, any 
Designee or any such Person constitutes a partnership or corporate opportunity of t e 
Partnership, any Class B Limited Partner or any of their respective Affiliates that should 
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have been presented to the Partnership, am Class A Limited Partner that i> not Enron or 
an Affiliate ot' Enron, any Class C Limited Partner that is not Enron or an Affiliate of 
Enron or any Class B Limited Partner or any of their respective Affiliates, unless and 
only to the extent that such business opportunity is a Permitted Asset required to be 
conveyed to the Partnership pursuant to Section 6.03(c). 

(e) Except as otherwise provided in this Agreement, the General Partner shall 
conduct the affairs of the Partnership in accordance with the standard set forth in the first 
sentence of Section 6.01(b). THE GENERAL PARTNER IS NOT LIABLE FOR ITS 
OWN SIMPLE, PARTIAL, OR CONCURRENT NEGLIGENCE; PROVIDED 
THAT THE GENERAL PARTNER SHALL BE LIABLE FOR ANY DAMAGES 
TO THE PARTNERSHIP (AND WHICH RESULT IN DAMAGES REALIZED BY 
ANY PARTNER) RESULTING FROM (i) DEFAULT BY THE GENERAL 
PARTNER IN THE PERFORMANCE OF THE COVENANT REGARDING 
MAINTENANCE OF INSURANCE CONTAINED IN THE LAST CLAUSE OF 
SECTION 6.01(b) OR ANY OTHER COVENANT CONTAINED IN THIS 
AGREEMENT THAT RESULTS IN A MATERIAL ADVERSE EFFECT, (ii) A 
BREACH OF THE RISK MANAGEMENT POLICY, (ill) A VALUE AT RISK 
LIMIT VIOLATION, (iv) A MATURITY/GAP RISK LIMIT VIOLATION OR (v) 
ARISING OUT OF ITS GROSS NEGLIGENCE, FRAUD, OR ’WILFULL 
MISCONDUCT. In no event shall the General Partner be liable for any action or course 
of conduct approved or consented to in writing by the Board of Directors or the Class B 
Limited Partner, any Class C Limited Partner that is not Enron or an Affiliate of Enron 
and any Class A Limited Partner that is not Enron or an Affiliate of Enron or any action 
or course of conduct based on a determination by the Class B Limited Partner, any Class 
C Limited Partner that is not Enron or an Affiliate of Enron and the Class A Limited 
Partner that is not Enron or an Affiliate of Enron, INCLUDING SPECIFICALLY 
MATTERS FOR WHICH THE GENERAL PARTNER WOULD BE LIABLE IN 
THE ABSENCE OF THIS SECTION 6.03 absent a material misstatement or omission 
or fraud in obtaining the approval; provided, that, notwithstanding the existence of a 
material misstatement or omission, in no event shall the General Partner be liable for any 
such action or course of conduct if the General Partner, at the time of the Board of 
Directors or the Class B Limited Partner’s, the Class C Limited Partner's that is not 
Enron or an Affiliate of Enron and the Class A Limited Partner’s that is not Enron or an 
Affiliate of Enron consent, approval or determination, did not know of, and in the 
exercise of a standard of care not constituting gross negligence, willful misconduct or 
fraud could not have known of, the material misstatement or omission. The General 
Partner shall devote the time and effort to the Partnership business and operations 
required by Section 2.10 hereof. 

(f) Without limiting the generality of the foregoing (but subject to Section 
6.03(c) and Section 9.0 l(i)), the Partners acknowledge that Enron, the General Partner 
and any of their respective Affiliates may invest in or engage in Excluded Activities 
without any obligation to the Partnership or any Partner. 
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(g) The Partnership may transact business with any Partner or Affiliate of a 
Partner, provided, that, the terms of transactions with the General Partner or one of its 
Affiliates are comparable to. or at least as favorable to the Partnership as. the terms of 
transactions at arms’ length between unaffiliated parties. Any transaction between the 
Partnership and a Partner or its Affiliates that has been approved by the Board of 
Directors or a Majority Interest of the Class B Limited Partners with appropriate 
disclosure shall be deemed to have satisfied the standard set forth in the previous 
sentence. A Partner or Affiliate that transacts business with the Partnership owes no duty 
to the Partnership or the other Partners to exercise or to refrain from exercising in any 
particular manner its rights or powers as a participant in that transaction, including those 
arising under any contract with the Partnership, and such Partner or such Affiliate of a 
Partner may realize profits from that transaction. 

(h) The Class B Limited Partner, the Class C Limited Partner that is not Enron 
or an Affiliate of Enron and the Class A Limited Partner that is not Enron or an Affiliate 
of Enron acknowledge that, except to the extent expressly set forth in the Enron 
Agreement, Enron and. its respective Affiliates do not guarantee the performance of the 
Partnership or the General Partner. Except to the extent expressly set forth in the Enron 
Agreement, in the absence of gross negligence, willful misconduct or fraud, neither 
Enron nor any of its Affiliates (other than the General Partner) shall have any liability for 
the acts, omissions or courses of conduct of the Partnership or the General Partner. As a 
result of the foregoing, except to the extent expressly set forth in the Enron Agreement, 
Enron and its Affiliates (other than the General Partner) shall have NO LIABILITY 
FOR THE SIMPLE, PARTIAL OR CONCURRENT NEGLIGENCE OF THE 
GENERAL PARTNER, ENRON OR ANY OF ITS AFFILIATES in connection with 
the acts, omissions or courses of conduct of the Partnership or the General Partner, 
PROVIDED THAT ENRON AND ITS AFFILIATES SHALL BE LIABLE FOR 
ANY DAMAGES ARISING OUT OF THEIR OWN GROSS NEGLIGENCE, 
FRAUD, OR WILFULL MISCONDUCT. 


j • Indemnification. 

(a) (i) To the fullest extent permitted by law, the Partnership shall indemnify the 
General Partner, each Designee and their respective officers, directors, employees, agents 
and controlling Persons, any Person who served at the request of the General Partner as 
an officer, director, employee or agent of another Person and each Partner and its 
officers, directors, employees, agents and controlling Persons (each, an “ General Parmer 
Indemnified Person ”), on request by the General Partner Indemnified Person, and hold 
each of them harmless from and against all losses, costs, liabilities, damages and 
expenses (including, without limitation, reasonable costs of suit and attorney s tees) 
(collectively, “Losses") any of them may incur as a Partner of the Partnership or as a 
controlling Person of such Partner or in serving at the request of the General Partner or 
the Board of Directors as an officer, director, employee or agent of another Person, in 
performing the obligations of the General Partner with respect to the Partnershrp, 
INCLUDING ANY MATTER ARISING OUT OF OR RESULTING FROM THE 
INDEMNIFIED PERSON'S OWN SIMPLE, PARTIAL, OR CONCURRED l 
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NEGLIGENCE, except for any such loss. cost, liability, damage or expense primarily 
attributable to the General Partner Indemnified Person’s gross negligence, uilltu! 
misconduct or fraud: provided, however, that no Limited Partner shall be required to 
make any additional Capital Contributions expressly to fund any indemnity obligation 
hereunder. If a General Partner Indemnified Person becomes involved in any action, 
proceeding or investigation with respect to which indemnity may be available under this 
Section 6.04, the Partnership may reimburse the General Partner Indemnified Person for 
its reasonable legal and other expenses (including the cost of investigation and 
preparation) as they are incurred, provided, that, the General Partner Indemnified Person 
shall promptly repay to the Partnership the amount of any such expense paid if it is 
ultimately determined that the General Partner Indemnified Person was not entitled to 
indemnification hereunder. Any amounts payable in respect of indemnification 
hereunder shall be recoverable only from the assets of the Partnership. 

(ii) Promptly after receipt by a General Partner Indemnified Person of 
notice of any claim or the commencement of any action with respect to which 
indemnity may be available under this Section 6.04, the General Partner 
Indemnified Person shall, if a claim in respect thereof is to be made against the 
Partnership under this Section 6.04, notify the Partnership in writing of the claim 
or the commencement of the action; provided, that, the failure to notify the 
Partnership shall not relieve it from any liability which it may have to an 
Indemnified Person except to the extent that the Partnership is prejudiced thereby. 

If any such claim or action shall be brought against a General Partner Indemnified 
Person, and it shall notify the Partnership thereof, the Partnership shall be entitled 
to participate therein, and, to the extent that it wishes, to assume the defense 
thereof with counsel reasonably satisfactory to the General Partner Indemnified 
Person. After notice from the Partnership to the General Partner Indemnified 
Person of its election to assume the defense of such claim or action, the 
Partnership shall not be liable to the General Partner Indemnified Person under 
this Section 6.04 for any legal or other expenses subsequently incurred by the 
General Partner Indemnified Person in connection with the defense thereof other 
than reasonable costs of investigation; provided , that, all of the General Partner 
Indemnified Persons shall have the right to employ one counsel to represent them 
if, in the opinion of counsel to the General Partner Indemnified Persons there are 
available to them defenses not available to the Partnership and in that event the 
fees and expenses of such separate counsel shall be paid by the General Partner 
Indemnified Person. In no event shall the Partnership be required to indemnify an 
General Partner Indemnified Person with respect to amounts paid in settlement of 
a claim unless such claim was settled with the consent of the Partnership. 

(tii) In further consideration of the benefits received and to be received 
by the Partnership pursuant to this Agreement and the transactions contemplated 
hereunder, the Partnership acknowledges and agrees that with respect to any 
business opportunity presented to or identified by Enron as described in Section 
6.03 (which term shall include, for purposes of this Section 6.04(a)(ui)» Enron s 
predecessors and successors in interest, and all of Enron s and its respective 
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predecessors and successors in interests' respective Affiliates, stockholders, 
directors, officers, employees, agents, attorneys, servants, invitees, contractors, 
licensees, legal representatives, successors, and assigns), which is pursued in 
accordance with the standards in Section 6.03 of this Agreement, Enron may 
pursue such opportunity and conduct the business related thereto without any 
obligation to offer it to the Partnership. The Partnership acknowledges and agrees 
that in such case, to the extent that a court might hold that the pursuit of such 
opportunity or the conduct of such activity is a breach of any standard of care, a 
duty of loyalty, or other duty owed to the Partnership (and without admitting that 
the pursuit of such opportunity or the conduct of such activity is such a breach of 
any such standard or duty), the Partnership hereby fully and irrevocably 
renounces, releases and waives, to the extent permitted by applicable law, any 
interest or expectancy in such opportunity or activity pursued by Enron in 
accordance with the standards in Section 6.03 of this Agreement and any and all 
Claims that the Partnership or any Person claiming by, through, or under the 
Partnership may have to claim that such business opportunity is a partnership or 
corporate opportunity of the Partnership or any Partner or that the pursuit by 
Enron of any such business opportunity or the conduct of the business related 
thereto is a breach of any standard of care, duty of loyalty, or other duty owed to 
the Partnership (including, to the extent permitted by applicable law, any and all’ 
Claims arising either directly or derivatively, and whether brought by, through, or 
under the Partnership, or by any stockholder, creditor, subsidiary or Affiliate of 
the Partnership). 

(b) (i) To the fullest extent permitted- by law, each Partner (the “ Indemnifying 

Partner”) shall indemnify each other Partner and their respective officers, directors, 
employees, agents and controlling Persons, (each, an “ Partner Indemnified Person '), on 
request by the Partner Indemnified Person, and hold each of them harmless from and 
against all Losses any Partner Indemnified Person actually incurs arising directly from a 
breach by the Indemnifying Partner of any of its representations, warranties or covenants 
contained herein; provided, however, that the General Partner (or Enron pursuant to the 
Enron Agreement) shall not be liable under this Section 6.04(b) for the amount of any 
Losses for which the General Partner or Enron, as the case may be, has already made 
payment to the Partnership or a Partner Indemnified Person pursuant to Section 6.03(e). 
If a Partner Indemnified Person becomes involved in any action, proceeding or 
investigation with respect to which indemnity may be available under this Section 6.04, 
the Indemnifying Partner may reimburse the Partner Indemnified Person for its 
reasonable legal and other expenses (including the cost of investigation and preparation) 
as they are incurred, provided, that, the Partner Indemnified Person shall promptly repay 
to the Indemnifying Partner the amount of any such expense paid if it is ultimately 
determined that the Partner Indemnified Person was not entitled to indemnification 
hereunder. 

(ii) Promptly after receipt by a Partner Indemnified Person of notice of 
any claim or the commencement of any action with respect to which indemnity 
may be available under this Section 6.04(b), the Partner Indemnified Person shal , 
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if a claim in respect thereof is to be made against the Partnership under this 
Section 6.04(b). notify the Partnership in writing of the claim or the 
commencement of the action: provided, that, the failure to notify the Partnership 
shall not relieve it from any liability which it may have to an Indemnified Person 
except to the extent that the Indemnifying Partner is prejudiced thereby. If any 
such claim or action shall be brought against a Partner Indemnified Person, and U 
shall notify the Indemnifying Partner thereof, the Indemnifying Partner shall be 
entitled to participate therein, and, to the extent that it wishes, to assume the 
defense thereof with counsel reasonably satisfactory to the Partner Indemnified 
Person. After notice from the Indemnifying Partner to the Partner Indemnified 
Person of its election to assume the defense of such claim or action, the 
Indemnifying Partner shall not be liable to the Partner Indemnified Person under 
this Section 6.04 for any legal or other expenses subsequently incurred by the 
Partner Indemnified Person in connection with the defense thereof other than 
reasonable costs of investigation; provided , that, all of the Partner Indemnified 
Persons shall have the right to employ one counsel to represent them if. in the 
opinion of counsel to the Partner Indemnified Persons, there are available to them 
defenses not available to the Indemnifying Partner and in that event the fees and 
expenses of such separate counsel shall be paid by the Partner Indemnified 
Person. In no event shall the Indemnifying Partner be required to indemnify an 
Partner Indemnified Person with respect to amounts paid in settlement of a claim 
unless such claim was settled with the consent of the Indemnifying Partner. 

Board of Directors. 

(a) At any time, whether with or without cause, the Class B Limited Partner (or a 
Majority Interest of the Class B Limited Partners, if there is at such time more than one Class B 
Limited Partner) may cause the management responsibilities with respect to the Partnership 
granted to the General Partner pursuant to this Agreement to be assumed by a board of directors 
composed of four members (the “ Board of Directors "). Neither service on the Board of 
Directors by any individual nor action by the. Board of Directors shall constitute such individual 
or the Board of Directors as a General Partner of the Partnership, it being the express intention of 
each of the Partners that the creation of the Board of Directors, services by any individual 
thereon and any decision made thereby shall be for all purposes a delegation by the General 
Partner of its powers and responsibilities as contemplated by Section l7-403(c) of the Act and 
the exercise by the Limited Partners of rights contemplated by Section 17-303 of the Act. In 
addition, each individual serving on the Board of Directors, in acting as a director, shall have the 
obligation to consider only the interests of the Partners) who appointed him or her and shall 
have no obligation to consider or protect the interests of any other Partner, it being the express 
intention of the Partners that the Board of Directors and the individuals serving thereon shall be 
subject only to the duties and responsibilities imposed by this Agreement and not any duties 
imposed on boards of directors by the Delaware General Corporation Law or other laws and 
decisions applicable to corporate boards of directors. The Partners acknowledge and agree that 
the standard of duty imposed upon the Board of Directors pursuant to the previous sentence of 
this Section 6.05, to the extent it involves a delegation by the General Partner of its powers and 
responsibilities as contemplated by Section 17-403(c) of the Act, also involves a waiver of 
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fiduciary duties as permitted by Section l'-40?(ai of the Act. The assumption of management 
responsibility by the Board of Directors shall he effective ten Business Days tor. for the period 
commencing on the Effective Date and ending on December 4. 2001 one Business Daw 
following the receipt by the General Parmer, the Class A Limited Partner and the Class C 
Limited Partner of written notice signed by the Class B Limited Partneris) naming two persons 
to act as directors and as representatives of the Class B Limited Partner on the Board of 
Directors. Promptly ( or in the period commencing on the Effective Date and ending on 
December 4, 2001, within one Business Day) following the receipt by the General Partner and 
the Class A Limited Partner of the notice described above, the General Parmer shall notify the 
Class B Limited Partner in writing of the identity of the two persons selected by the General 
Partner to act as directors and as representatives of the General Partner on the Board of 
Directors. 


(b) Upon appointment, the Board of Directors shall have all of the 
management powers and responsibilities with respect to the Partnership granted to the 
General Partner pursuant to this Agreement and shall automatically and with no further 
action being required, by any Partner have the same obligations as those imposed upon the 
General Partner by this Agreement and the General Partner shall no longer have such 
obligations and shall not be entitled to exercise or perform any such powers or 
responsibilities without the consent of the Board of Directors, and from and after the • 
appointment of the Board of Directors, this Agreement shall be so construed and 
interpreted. 

(c) The Board of Directors initially shall be four in number (unless the 
General Partner fails to appoint its representatives, in which case the Board shall be two 
in number until and unless the General Partner appoints its representatives to act on the 
Board of Directors), and thereafter shall be composed of such even number of persons as 
shall be determined from time to time by action of the Board of Directors; provided, 
however , that at all times the Board of Directors (and any committees thereof) shall be 
composed of equal numbers of representatives of the General Partner and the Class B 
Limited Partner. The General Partner shall have the exclusive right from time to time to 
select, appoint and remove (with or without cause) the directors acting as the 
representatives of the General Partner on the Board of Directors. The Class B Limited 
Partner (or a Majority Interest of the Class B Limited Partners, if there is at such time 
more than one Class B Limited Parmer) shall have the exclusive right from time to time 
to select, appoint and remove (with or without cause) the directors acting as its 
representatives on the Board of Directors. Any vacancy occurring on the Board of 
Directors due to the death, disability, removal or resignation of a director shall be filled 
by the Partner who appointed the director and as whose representative the deceased, 
disabled, removed or departing director served. In the event a Partner fails or refuses to 
appoint representatives to the Board of Directors for any reason (and has actual notice of 
the death, resignation or other refusal to serve of any person previously acting as a 
member of the Board of Directors and representing such Partner), so that for a period of 
ten Days or more there is no representative of such member acting as a member of the 
Board of Directors, then such Partner shall be deemed to have consented to any actions 
taken by the Board of Directors after the expiration of such ten Day period (or one day if 
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any part ot such ten Day period would otherwise occur prior to December 4. 2001 ) and 
prior to the appointment by such Partner of a director or directors to act as the 
representative of such Partner on the Board of Directors as pros ibed herein and the 
quorum and voting requirements in Section ft.UStd) below shall be modified accordingly. 
The Board of Directors shall have the power to establish its own procedures for meeting 
and voting and to appoint one or more committees, in each case subject to the 
requirements of this Section 6.05. Any member of the Board of Directors shall have the 
right to present an issue to the Board of Directors for its consideration by mailing notice 
and a description thereof to each member of the Board of Directors under reasonable 
notice and other procedures established by (he Board of Directors from time to time 

(d) A quorum for the conduct of business by the Board of Directors on behalf 
of the Partnership shall be no less than a majority of the total number of directors then 
appointed and acting, including at least one director representing the General Fanner and 
one director representing the Class B Limited Partner. For quorum purposes, a director 
may be present in person, or by conference telephone, teleconference or any other means 
wherein each director can hear each other director. No action may be conducted at a 
meeting unless prior written or telephonic notice has been given to each director (in the 
case of telephonic notice, personally) at least 48 hours prior to the time fixed for such 
meeting, unless such notice has been waived in writing by each director who did not ■ 
receive notice as required hereby. 

(e) The Board of Directors may take action only by the vote of a Majority of 
the entire number of directors then appointed and acting at a meeting at which a quorum 
is present, which Majority vote includes the vote of at least one representative of the 
General Parmer and one representative of the Class B Limited Partner. As provided in 
Section 1 7-302(c) of the Act, action may be taken without notice and a meeting if a 
consent in writing setting forth the action so taken is executed by at least such number of 
directors as would be sufficient to approve the action at a meeting, provided, that the 
executing directors include at least one representative of the General Partner and one 
representative of the Class B Limited Partner as contemplated by this Agreement. 

- 1 SBHC Rights. 

(a) The General Partner, the Class A Limited Partner and the Class C Limited Partner 
further agree that any of the actions set forth in Section 6.06(c) (the "SBHC Rights") may not be 
taken, nor shall any consent to, or authorization of any such act be effective, unless such action 
also has been assented or consented to by a Majority Interest of the Class B Limited Partners; 
provided, however, that during any period the Board of Directors has been approved and is 
acting, approval of the Board of Directors in accordance with Section 6.05(e) shall be deemed to 
constitute the approval of a Majority Interest of the Class B Limited Partners for any of the 
actions set forth in Sections 6.06(c). 

(b) Any SBHC Right may be exercised by the Class B Limited Partners only 
upon the vote or written consent of a Majority Interest, and any action in respect of a 
SBHC Right will not be effective for any purpose unless the General Partner (or the 
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Board ot Directors it one has been appointed and is acting pursuant to Section ft npi fi.., 
received written confirmation of the action taken containing a certification that the action 
has been approsed as required pursuant to this Section 6.06(b). 

(c) None of the actions set forth in this Section 6.06(c) may be taken, nor shall 

any consent to. or authorization of any such act (whether on behalf of the Parnership by 
the General Partner or the Board of Directors) be effective, unless such action also has 
been assented or consented to by a Majority Interest of the Class B Limited Partners: 

(i) issue additional Partnership Interests or admit additional Partners 
(except in connection with a Disposition permitted under the second sentence of 
Section 3.04(a) or approved by the Board of Directors); 

(ii) execute, modify, terminate or waive any right under any agreement 
or transaction between the Partnership and Enron or an Affiliate of Enron; 

(iii) (A) alter the Partnership's financial policies regarding the issuance 
or retirement of debt, (B) cause the Partnership or any of its Subsidiaries to incur 
Debt in excess of 50% of total capitalization of the Partnership and its 
Subsidiaries, taken as a whole (C) impose any Encumbrance on the assets of the. 
Partnership {provided that imposition of an Encumbrance on assets of the 
Subsidiaries of the Partnership shall not be deemed to be an imposition of an 
Encumbrance on the assets of the Partnership) or (D) refinance existing Debt 
incurred in connection with the acquisition ofStadacona as contemplated after the 
Effective Date; 

(iv) acquisition by the Partnership of assets other than the Permitted 
Assets provided that acquisition of assets by the Subsidiaries of the Partnership 
shall not be deemed to be an acquisition of assets by the Partnership; 

(v) dispose of assets of the Partnership other than temporary 
investments made, pursuant to Section 4.03(b) of this Agreement and provided 
that disposition of assets by the Subsidiaries of the Partnership shall not be 
deemed to be an acquisition of assets by the Partnership; 

(vi) appoint any independent accountant or firm of independent 
accountants other than Arthur Andersen LLP to serve as the independent auditors 
to the Partnership; 

(vii) dissolve or terminate the Partnership except as provided herein; or 

(viii) commence with respect to the Partnership or any of its Subsidiaries 
a voluntary case or proceeding under any applicable federal, state or foreign 
bankruptcy, insolvency, reorganization or other similar law or of any other 
voluntary case or proceeding to be adjudicated a bankrupt or insolvent, or the 
consent by the Partnership to the entry of a decree or order for relief against the 
Partnership or any of its Subsidiaries in an involuntary case or proceeding under 
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any applicable federal, state or foreign bankruptcy or insolvency case or 
proceeding against the Partnership or any of its Subsidiaries, or file with respect 
to the Partnership or any of its Subsidiaries a petition or answer or consent 
seeking reorganization or relief under any applicable federal, state or foreign law. 
or consent to the tiling of such petition or to the appointment of or' taking 
possession by a custodian, receiver, liquidator, assignee, trustee, sequestrator or 
similar official of any substantial part of the Partnership's or any of its 
Subsidiaries' property, or make of an assignment of Partnership assets for the 
benefit of creditors, or admit on behalf of the Partnership or any of its 
Subsidiaries in writing its inability to pay its debts generally as they become due. 
or take action in furtherance of any such action. 

Fees; Reimbursement of Partners * Costs. 

(a) The General Partner shall be entitled to receive reimbursement for the 
actual out-of-pocket costs and expenses of administering the affairs of the Partnership 
and managing and operating the Designated Business upon presentation of invoices 
relating to such expenses. 

(b) In addition, the Partnership will reimburse (i) the General Partner for its. 
actual Mid reasonable out-of-pocket expenses incurred in connection with the negotiation 
and preparation of this Agreement, and (ii) the initial Class B Limited Partner for its 
actual and reasonable out-of-pocket expenses incurred in connection with the negotiation 
and preparation of this Agreement and its evaluation whether to become a Class B 
Limited Partner of the Partnership, in each case, on delivery to the Partnership of a 
reasonably detailed accounting of those out-of-pocket expenses. 


Persons dealing with the Partnership are entitled to rely conclusively upon the power and 
authority of the General Partner or the Board of Directors, as applicable, set forth in this 
Agreement 


ARTICLE VII 
TAXES 


7.01 Tax Matters. 

(a) Partnership Reporting. All returns filed by the Partnership in respect of 
federal, state and local income taxes shaft be filed on the basis that the Partnership is a 
partnership for federal, state and local income tax purposes unless otherwise (x) required 
by Law, or (y) unanimously agreed by all Partners. The Partners shall take all steps 
pursuant to applicable regulations and applicable state or local Law in order to achieve 
partnership classification for the Partnership for Federal, state and local income tax 
purposes and, in this connection, each Partner will join in the making of any election 
requested in good faith by the General Partner in furtherance of this objective. 
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(b) Tax Elections. The Partnership shall make the following elections on the 
appropriate tax returns: 

(i) to adopt the calendar year as the Partnership's tiscal vear: 

fii) to adopt the accrual method of accounting and to keep the 
Partnership's books and records on the accrual method; 

(iii) if a distribution of Partnership property as described in Code 
Section 734 occurs or if a transfer of a Partnership Interest as described in Code 
Section 743 occurs, on request by notice from any Partner, to elect, pursuant to 
Code Section 754, to adjust the basis of Partnership properties; 

(iv) to elect to amortize the organizational expenses of the Partnership 
ratably over a period of 60 months as permitted by Code Section 709(b); ar.d 

(v) any other election that the General Partner may deem appropriate 
and in the best interests of the Partners and to which the Class B Limited Partner 
consents. 

Neither the Partnership nor any Partner may make an election for the Partnership to be 
(i) excluded from the application of the provisions of subchapter K of chapter 1 of 
subtitle A of the Code or any similar provisions of applicable state law, or (ii) treated as 
an association taxable as a corporation. 

(c) Tax Matters Partner. The General Partner shall be the “tax matters 
partner” of the Partnership pursuant to Code Section 6231(a)(7). The General Partner 
shall take such action as may be necessary to cause each other Partner to become a 
“notice partner” within the meaning of Code Section 6231(a)(8). The General Partner 
shall inform each other Parmer of all significant matters that may come to its attention in 
its capacity as tax matters partner by giving notice on or before the fifth Business Day 
after becoming aware of the matter and, within that time, shall forward to each other 
Partner copies of all significant written communications it may receive in that capacity. 

(d) Tax Information. Necessary tax information shall be delivered to each 
Parmer as soon as practicable after the end of each Fiscal Year of the Partnership. The 
General Partner shall file tax returns for the Partnership prepared in accordance with the 
Code and the Regulations. 


ARTICLE VIII 

BOOKS, RECORDS, REPORTS, AND BANK ACCOUNTS; MEETINGS 
Maintenance of Books; Reports. 

(a) The General Partner shall keep or cause to be kept at the principal office of the 
Partnership or, upon notice to the Partners, at such other location the General Partner deems 
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appropriate complete and accurate books and records of the Partnership, supporting 
documentation of the transactions with respect to the conduct of the Partnership's business and 
minutes of the proceedings of its Partners, and any other books and records that are required to 
be maintained by Law. 

(b) Each Fanner will receive (i) within 120 days following the close of the 
Partnership's fiscal year, audited annual financial reports of the Partnership and its 
Subsidiaries on a consolidated basis, (ii) within 45 days following the close of each fiscal 
quarter (other than the final fiscal quarter of any year) quarterly unaudited financial 
reports of the Partnership and its Subsidiaries on a consolidated basis prepared in 
accordance with OAAP and certified by the chief accounting officer of Enron Industrial 
Markets; (iii) quarterly reports regarding Stadacona and Garden State, (iv) monthly 
unaudited reports regarding gains and losses experienced by the Designated Trading 
Business of the Partnership (together with a running total of aggregate gains or losses 
experienced by the Partnership), (v) biweekly unaudited reports regarding gains and 
losses experienced by the Designated Trading Business of the Partnership (together with 
a running total of aggregate gains or losses experienced by the Partnership) at any time 
after the delivery of a Notice pursuant to Section 6.02(b)(v) hereof and until the delivery 
of a subsequent Notice pursuant to Section 6.02(b)(vi) hereof; and (vi) a monthly report 
of any trades made by the Partnership involving cross commodity swaps or other similar 
cross commodity transactions wherein the Partnership is contractually obligated with 
respect to one of the commodities involved and Enron or an Affiliate of Enron is 
contractually obligated with respect to another commodity. 

(c) Each Partner shall have reasonable right of (i) access to information 
regarding the Partnership’s tax returns and distributions and visitation rights to permit 
each Partner to inspect such information, (ii) participation in discussions with officers of 
the General Partner for purposes of clarifying information received pursuant to (i) and 
(iii) such other information as reasonably requested by such Partner. 

Bank Accounts. 

Funds of the Partnership shall be deposited in such banks or other depositories as shall be 
designated from time to time by the General Partner. All withdrawals from any such depository 
shall be made only as authorized by the General Partner and shall be made only by check, wire 
transfer, debit memorandum or other written instruction. 

!. <i ' Consents, Approvals and Other Matters. 

(a) In any request to another Partner for its consent, approval or determination, other 
than requests by the General Partner that a Majority Interest of each of the Class A Limited 
Partner, the Class C Limited Partner and the Class B Limited Partner (A) concur with the 
General Partner’s determination that the Partnership should acquire additional assets in the 
Designated Business, (B) establish the amounts and timing of any additional Capital 
Contributions to be required in respect thereof, (C) determine whether additional Partners shall 
be admitted and whether additional classes of Partnership interests shall be created in respect 
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thereof, and (D) determine any effect such acquisition has on the Sharing Ratios of the Partners 
which shall be made in accordance with the procedures and time limitations in paragraph (b) of 
this Section S.03, the General Partner may specify a response period that is reasonable under the 
circumstances and that ends no earlier than the 5th Business Day following the date on which the 
Partner whose consent, approval or determination is sought receives the request as described in 
Section 6.01(g). Each Limited Partner agrees that in the event the General Partner requests its 
consent, approval or determination regarding a matter, such Limited Partner will respond within 
the response period specified in the notice. In the event the General Partner follows such 
procedures and a Limited Partner fails to respond within the response period specified in the 
notice given in accordance with this Section 8.03(a), the request of the General Partner will be 
deemed to have been denied by such Limited Parmer. 

(b) In the event the General Partner desires to request that any Limited Partner 
consent to an action or concur with the General Partner's determination that the 
Partnership should acquire additional assets in the Designated Business, require 
additional Capital Contributions in respect thereof, admit additional Partners or create 
additional classes of Partnership Interests in respect thereof or change the Sharing Ratios 
of the Partners as a result thereof, such request must be made in accordance with the 
following procedures: 

(i) The request notice furnished by the General Partner to any Limited 
Partner shall contain all information that, in the judgment of the General Partner, 
is material to a decision by such Limited Partner whether to grant such consent or 
to concur with such determination and shall include a time for an initial response 
by such Limited Partner, which shall be reasonable under the circumstances but 
shall be no less than ten Business Days after receipt of such notice; 

(ii) Within the response period specified in the notice, such Limited 
Partner shall inform the General Partner in writing (unless written notice is 
waived by the General Partner) whether or not it is interested in granting such 
consent or in concurring with such determination; if a negative response or no 
response has been received by the General Partner upon the expiration of such 
period from Limited Partners holding in the aggregate at least a Majority Interest 
of either of the Class A Limited Partner (if but only if at the time a Majority 
Interest of the Class A Limited Partner is composed of Persons who are not Enron 
or an Affiliate of Enron), the Class C Limited Partner (if, but only if at the time a 
Majority Interest of the Class C Limited Partner is composed of Persons who are 
not Enron or an Affiliate of Enron) or the Class B Limited Partner, the request of 
the General Partner will be deemed to have been denied by a Majority Interest of 
each of the Class A Limited Partners, the Class C Limited Partners and the Class 
B Limited Partners. Thereafter, the General Partner or any of its Affiliates may 
take action as if the Limited Partners had made a determination contrary to that 
requested by the General Partner, such investment and any business activity 
related thereto shall be deemed, from and after the close of business in Houston, 
Texas on the date such period expires, an Excluded Activity and the Partnership 


Sundance Partnership Agreement • v.15.DOC 


59 


CONFIDENTIAL 


CITI-SPS1 0016107 



166 


shall have no interest of any kind or character therein or in anv business 

opportunity related thereto. 

(c) Whenever any provision of this Agreement requires the consent, approval . 
or agreement of a Partner, unless otherwise specifically provided, that consent, approval, 
or agreement shall be in that Partner's sole discretion. 

Partners Meetings. 

(a) The General Partner shall hold meetings of Partners no less than once annually. 
At the Annual Meeting of Partners, the Partners shall consider such matters as may be set forth in 
the notice of annual meeting requited pursuant to Section 8.04(b). 

(b) The Genera! Partner may call a meeting of the Partnership by giving at 
least 21 days notice of the time and place of such meeting to each Class A Limited 
Partner, the Class C Limited Partner and Class B Limited Partner, which notice shall set 
out the agenda for such meeting. 

(c) Any action required to be, or which may be, taken at any meeting by the 
Partners called pursuant to Section 9.04(b) may be taken in writing without a meeting if 
consents thereto are given by the General Partner and a Majority Interest of the Class B 
Limited Partners (if entitled to a vote thereon or consent with respect thereto). 

(d) A Class B Limited Partner may vote at any meeting either in person or by 
a proxy which such Class B Limited Partner has duly executed in writing. The General 
Partner may permit Persons other than Partners to participate in a meeting; provided, that 
no such Person shall be entitled to vote other than by proxy as provided above. 

(e) The chairman of any meeting shall be a Person affiliated with and 
designated by the Genera! Partner. A Person designated by the General Partner shall keep 
written minutes of alt of the proceedings and votes of any such meeting. 

(0 The General Partner may set in advance a record date for determining the 
Class A Limited Partner and Class B Limited Partners entitled to notice of and to vote at 
any meeting or entitled to express consent to any action in writing without a meeting. No 
record date shall be less than ter. nor more than sixty days prior to the date of any meeting 
to which such record date relates nor more than ten days after the date on which the 
General Partner sets the record date for any action by written consent. 


ARTICLE IX 

DISSOLUTION, WINDING-UP AND TERMINATION 
•■.vi Dissolution. 

The Partnership shall dissolve and its affairs shall be wound up on the first to occur of the 
following events (each a “ Dissolution Event"): 
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(a) the written consent ot'all Partners: or 

(b) the expiration of the Term set rorth in Section 2.07(a): or 

(c) entry of a decree of judicial dissolution of the Partnership under Section 
18-802 of the Act: or 

(d) the termination of the legal existence of the last remaining Partner of the 
Partnership unless the business of the Partnership is continued without dissolution in .1 
manner permitted by this Agreement or the Act; or 

(e) upon the election of the General Partner, if the Partnership is consolidated 
for financial reporting purposes with Enron or ENA; or 

(f) upon the occurrence of Deadlock; or 

(g) upon the third anniversary of the Closing Date, upon the written request of 
the Class A Limited Partner or the Class 8 Limited Partner; or 

(h) upon the election of the Class B Limited Partner, if Enron and its- 
Affiliates cease to engage in the Designated Trading Business; or 

(i) upon the election of the Class B Limited Partner if it reasonably 
determines that any Facility in the Forest Products Business acquired by the Enron or the 
wholesale services business unit of Enron competes with the business of the Partnership 
to the material detriment of the Partnership; or 

(j) if, after payment of its obligations then due, the Partnership is unable to 
maintain the working capital reserve in the amount required by the proviso to Section 
4.03(a); or 

(k) at the election of the Class B Limited Partner, upon the occurrence of a 
Credit Event; or 

(l) upon the bankruptcy or insolvency of the Partnership or any of its 
Subsidiaries. 

02 Winding-Up and Termination. 

On the occurrence of a Dissolution Event, the General Partner shall proceed diligently to 
wind up the affairs of the Partnership (subject to the option granted in Section 9.03 hereof) and 
make final distributions as provided herein and in the Act. The costs of winding up shall be 
borne as a Partnership expense, and the General Partner shall, to the extent practicable, seek to 
minimize all costs and expenses incurred in winding up. Until final distribution, the General 
Partner (subject to Section 6.05) shall continue to operate the Partnership’s assets with the same 
power and authority it had prior to the dissolution. The steps to be accomplished by the General 
Partner are as follows in the following order of priority: 
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(a) as promptly as possible after dissolution and again after final winding up. 
the General Partner shall cause a proper accounting to be made by a recognized firm of 
certified public accountants of the Partnership's assets, liabilities, and operations through 
the last calendar Day of the month in which the dissolution occurs or the final winding up 
is completed, as applicable; 

(b) the General Partner shall discharge from the Partnership's funds all of the 
debts, liabilities and obligations of the Partnership (including all expenses incurred in 
winding up but excluding (i) liabilities and obligations of its Subsidiaries and (it) 
indemnity claims of General Parmer indemnified Persons which indemnity claims are 
hereby expressly subordinated to the payment to the Class B Limited Partner of the 
distributions contemplated to be made to the Class B Limited Partner by Section 5.02 
hereof) or otherwise make reasonable provision for payment and discharge thereof in 
accordance with applicable law (including the establishment of a cash escrow fund for 
contingent, conditional or unmatured liabilities of the Partnership but not of its 
Subsidiaries in such amount and for such term as the General Partner may reasonably 
determine) in accordance with applicable law; and 

(c) all remaining assets of the Partnership shall be distributed to the Partners 
as follows; 

- (i) the liquidator may sell any or all Partnership property, including to 
Partners, and any resulting gain or loss from each sale shall be computed and 
allocated to the Capital Accounts of the Partners; 

(ii) with respect to all Partnership property that has not been sold, the 
fair market value of that property shall be determined and the capital accounts of 
the Partners shall be adjusted to reflect the manner in which the unrealized 
income, gain, loss, and deduction inherent in property that has not been reflected 
in the capital accounts previously would be allocated among the Partners if there 
were a taxable disposition of that property for the fair market value of that 
property on the date of distribution; and 

(iii) Partnership property shall be distributed to the Partners in the order 
provided in Section 5.02; provided that after payment in full to the Class B 
Limited Partner of the amounts contemplated by Section 5.02, all unsatisfied 
indemnity claims of General Partner Indemnified Persons shall be paid (or set 
aside for payment) before any amounts are distributed to the Class A Limited 
Partner, the Class C Limited Partner and the General Partner. 

All such distributions shall be made as promptly as practicable from available 
cash or other property by the end of the taxable year of the Partnership during which the 
liquidation of the Partnership is completed (or, if later, 90 days after the date ot the 
liquidation). All distributions in kind to the Partners shall be made subject to the liability 
of each distributee for its allocable share of costs, expenses, and liabilities theretofore 
incurred or for which the Partnership has committed prior to the date of such distribution 
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and those costs, expenses, and liabilities shall be allocated to the distributee pursuant to 
this Section 9.02. The distribution of cash and/or property to a Partner in accordance 
with the provisions of this Section 9.02 constitutes a complete return to the Partnc of its 
Capital Contributions and a complete distribution to the Partner of its Partnership interest 
and all the Partnership's property and constitutes a compromise to which all Partners 
have consented within the meaning of Section 1 7-502(b) of the Act. To the extent that a 
Partner returns funds to the Partnership, it has no claim against any other Partner for 
those funds. 

Right to Purchase. 

(a) Following a Dissolution Event, the General Partner (including any Person 
that was General Partner immediately before the Dissolution Event) shall have the option 
(subject to Section 9.03(b) below), exercisable by notice to the Limited Partners on or before the 
20th day following the Dissolution Event, to purchase (or to cause one of its Affiliates to 
purchase) all assets of the Partnership at a price determined in accordance with Exhibit E hereto. 
On the 10th Business Day following the determination of the aggregate price for the assets to be 
purchased in accordance with Exhibit E . the General Partner shall pay in cash to the Partnership 
the aggregate price for the assets as so determined, and the Partnership shall convey such assets 
to the General Partner (or its designated Affiliate). 

(b) if a Dissolution Event occurs before November 19, 2001, the General 
Partner, in lieu of exercising the option set forth in Section 9.03(a), shall purchase all of the 
assets then held by the Partnership constituting (i) assets described in clause (a) and (b) and (ii) 
cash and tangible property described in clauses (c) and (d), in each case of the definition of the 
term Permitted Assets at a price determined in accordance with Exhibit E hereto. On the 1 0th 
Business Day following the determination of the aggregate price for the assets to be purchased in 
accordance with Exhibit E , the General Partner shall pay in cash to the Partnership the aggregate 
price for the assets as so determined, and the Partnership shall convey such assets to the General 
Partner (or its designated Affiliate). 

/. lid Certificate of Cancellation. 

On completion of the distribution of Partnership assets as provided herein, the General 
Partner (or such other Person or Persons as the Act may require or permit) shall file a certificate 
of cancellation of the Delaware Certificate with the Secretary of State of Delaware, cancel any 
other filings made pursuant to Section 2.05, and take such other actions as may be necessary to 
terminate the existence of the Partnership. Upon the filing of such certificate of cancellation, the 
existence of the Partnership shall terminate (and the Term shall end), except as may be otherwise 
provided by the Act or other applicable Law. 


ARTICLE X 
WITHDRAWAL 

Withdrawal. 
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the General Partner agrees that it will not withdraw from the Partnership as a general 
partner within the meaning of Section P-602 of the Act. A Limited Partner does not have the 
right or power to withdraw from the Partnership as a limited partner, except as otherwise 
provided in this Agreement. 


ARTICLE XI 
GENERAL PROVISIONS 

Consequential Damages. 

TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW. IN NO EVENT 
SHALL ANY PARTY BE LIABLE TO ANY OTHER PARTY, IRRESPECTIVE OF 
WHETHER ALLEGED TO BE BY WAY OF INDEMNITY OR AS A RESULT OF BREACH 
OF CONTRACT, BREACH OF WARRANTY, TORT (INCLUDING NEGLIGENCE), 
STRICT LIABILITY. OR ANY OTHER LEGAL THEORY. AND WHENEVER ARISING. 
FOR DAMAGES THAT CONSTITUTE PUNITIVE, EXEMPLARY. INCIDENTAL. 
SPECIAL, INDIRECT, OR CONSEQUENTIAL DAMAGES OF ANY NATURE 
WHATSOEVER, 

Offset. 

Whenever the Partnership is to pay any sum to any Partner, any Capital Contributions 
that Partner owes the Partnership may be deducted from that sum before payment. 

•» Sotices. 

Except as expressly set forth to the contrary in this Agreement, all notices, payments, 
demands, communications, requests or consents provided for or permitted to be given under this 
Agreement must be in writing and must be delivered to the recipient in person, by courier or mail 
or by facsimile or other electronic transmission. A notice, payment, demand, communication, 
request or consent given under this Agreement is effective on receipt by the Person to receive it 
(a) if delivered, personally to the Person or to an Affiliate of the Person to whom the same is 
directed, or (b) when the same is actually received (if a Business Day or, if not, the next 
succeeding Business Day), if sent either by courier or delivery service or certified mail, postage 
and charges prepaid, or if by facsimile, if such facsimile is followed by a hard copy of the 
facsimile communication sent by certified mail, postage and charges prepaid. All notices, 
requests and consents to be sent to a Partner must be sent to or made at the addresses given for 
that Partner on Exhibit A or such other address as that Partner may specify by notice to die other 
Partners. Any notice, request or consent to the Partnership must be given to all of the Partners. 
Whenever any notice is required to be given by Law or this Agreement, a written waiver thereof, 
signed by the Person entitled to notice, whether before or after the time stated therein, shall be 
deemed equivalent to the giving of such notice. 

■ Entire Agreement; Superseding Effect 
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This Agreement, the Administrative Sen tees Agreement and the Enron AurcemcH 
constitute the entire agreement of the Fanners relating to the Partnership and the transaction.- 
contemplated hereby and supersede alt provisions and concepts contained in all prior contracts or 
agreements between • the Partners with respect tv' the Partnership and the transactions 
contemplated hereby, whether oral or written. 

Effect of Waiver or Consent. 

Except as otherwise provided in this Agreement, a waiver or consent, express or implied, 
to or of any breach or default by any Partner in the performance by that Partner of its obligations 
with respect to the partnership is not a consent or waiver to or of any other breach or default in 
the performance by that Partner of the same or any other obligations of that Partner with respect 
to the Partnership. Except as otherwise provided in this Agreement, failure on the part of a 
Partner to complain of any act of any Partner or to declare any Partner in default with respect to 
the Partnership, irrespective of how long that failure continues, does not constitute a waiver by 
that Partner of its rights with respect to that default until the applicable statute-of-Iimitations 
period has run. 


Amendment or Restatement 

This Agreement or the Delaware Certificate may be amended or restated only by a 
written instrument executed (or, in the case of the Delaware Certificate, approved) by all of the 
Partners. 


Binding Effect 

Subject to the restrictions on Dispositions set forth in this Agreement, this Agreement is 
binding on and shall inure to the benefit of the Partners and their respective successors and 
permitted assigns. 

' At/' Governing Law; Severability. 

THIS AGREEMENT IS GOVERNED BY AND SHALL BE CONSTRUED IN 
ACCORDANCE WITH THE LAW OF THE STATE OF DELAWARE, EXCLUDING ANY 
CONFLICT-OF-LAWS RULE OR PRINCIPLE THAT MIGHT REFER THE GOVERNANCE 
OR THE CONSTRUCTION OF THIS AGREEMENT TO THE LAW OF ANOTHER 
JURISDICTION. In the event of a direct conflict between the provisions of this Agreement and 
any mandatory, non-waivable provision of the Act, such provision of the Act shall control. If 
any provision of the Act provides that it may be varied or superseded in a limited partnership 
agreement (or otherwise by agreement of the partners or managers of a limited partnership ), 
such provision shall be deemed superseded and waived in its entirety if this Agreement contains 
a provision addressing the same issue or subject matter. If any provision of this Agreement or 
the application thereof to any Partner or circumstance is held invalid or unenforceable to any 
extent, (a) the remainder of this Agreement and the application of that provision to other Partners 
or circumstances is not affected thereby, and (b) the Partners shall negotiate in good faith to 
replace that provision with a new provision that is valid and enforceable and that puts the 
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Partners in substantially the same economic, business and legal position as they would has e been 
in if the original provision had been \ alid and enforceable. 

Further Assurances. 

In connection with this Agreement and the transactions contemplated hereby and thereby, 
each Fanner shall execute and deliver any additional documents and instruments and perform 
any additional acts that may be necessary or appropriate to effectuate and perform the paw isions 
of this Agreement and those transactions. 

Counterparts. 

This Agreement may be executed in any number of counterparts with the same effect as 
if all signing parties had signed the same document. All counterparts shall be construed together 
and constitute the same instrument. 

Characterization of Limited Partnership Interest, 

Limited Partnership Interests in the Partnership are “securities” governed by Article VUI 
of the Uniform Commercial Code in effect from time to time in alt jurisdictions where such. 
Article VUI or an equivalent provision is adopted. 

Nonexclusive Jurisdiction. 

ANY PROCEEDING WITH RESPECT TO THIS AGREEMENT MAY BE BROUGHT 
IN THE COURTS OF THE STATE OF NEW YORK IN THE BOROUGH OF MANHATTAN 
IN THE COMMERCIAL DIVISION OF THE SUPREME COURT, CIVIL BRANCH OR OF 
THE UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW YORK SITTING IN 
THE BOROUGH OF MANHATTAN AND, BY EXECUTION AND DELIVERY OF THIS 
AGREEMENT, EACH OF THE PARTIES HEREBY IRREVOCABLY ACCEPTS FOR 
ITSELF AND . IN RESPECT OF ITS PROPERTY, GENERALLY AND 
UNCONDITIONALLY, THE NON-EXCLUSIVE JURISDICTION OF THE AFORESAID 
COURTS. 

[SIGNATURE PAGE FOLLOWS! 
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IN WITNESS WHEREOF, the Partners have executed this Agreement as of the date Tint set 
forth above. 


GENERAL PARTNER: 


ENRON INDUSTRIAL MARKETS GP CORP. 


By: 

Name: Vice President & Chief 

Title: Financial Officer 



CLASS B LIMITED PARTNER: 


SALOMON BROTHERS HOLDING COMPANY INC 


By: — 

Name: 
Title: . 


CLASS A LIMITED PARTNER: 


ENRON NORTH AMERICA CORP. 


Rv . 

Name. W illi om WrO rwt r 

Title: — VgAgiesident — 



CLASS C LIMITED PARTNER: 


ENRON CORP. 


Rut 

S ' SWF 


Signature Page— Sundance Industrial Partners. LP. 
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[N WITNESS WHEREOF, the Partners have executed this Agreement as of the date first 
forth above. 


GENERAL PARTNER: 


ENRON INDUSTRIAL MARKETS GP CORP. 


By'- — 
Name: 
Title: . 


CLASS B LIMITED PARTNER: SALOMON BROTHERS HOLDING COMPANY INC 


By ^ 

M 



Scott L. Floo^ 
Name: Mananinn rum,* 



Title: ' J 



CLASS A LIMITED PARTNER: ENRON NORTH AMERICA CORP. 


By: — 
Name: 
Title: . 


CLASS C LIMITED PARTNER: ENRON CORP. 


By: 

Name: 
Title: . 


Signature Page — Sundance Industrial Partners. LP. 
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Unknown 


From: Fox, William 

Sent: Monday, June 04, 2001 7:16 PM 

To: Macdonaid, A?an S, CCi. 

Subject: FW: Apache Opportunity 


More input; also some feedback from product people is that SSB now is responsible for 
Structured products and that compensation now includes revenue from Structured Products. 
Not sure if this is paranoia on .part of Citi or different message being sent to SSB 
bankers and the product people. Point worth clarifying with Morse. Are other industries 
experience same issues, 

Any feedback from Carpenter on Sundance; apparently the deal closed. . 

— Original Message — 

From; Junek, Lydia 

Sent: Monday, June 04, 2001 4:06 PM 

To; Fox/ William 

Subject; Apache Opportunity 


Apache held its annual bank meeting on Thursday/Friday 5/24.-25. 
Operatlng management gave a business update and the CFO cave a 
financing update. From the finanancing presentation it was clear that 
the company's effective tax rate had increased. In fact Roger Plank 
said that they have an 861 interest allocation problem. 

I was out on -/action last week. I called Bob Reina and Brian Lee to 
set up a tax brainstorming session. I was informed that Jim Reilly 
has scheduled it for June 13th at 8:30 a.ra. 

X would like to inform Jim that Z will attend the meeting instead. If 
there is a capital structuring deal there and there is a capital 
market funding, then I will bring him in. Is the institution on board 
with this? 

Where do we stand on the' e-mail I sent you before going on vacation? 


e . , "■“I CITI-SPSI 0124617 

Permanent Subcommittee on Investigations a 
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Enron Coro, (f/k/a Enron Oregon Coro.) 


Print Date 11/26/2001 



Status: 

Active 


Internal No: 

011 -ERE 


Formation: 

Oregon 


Group: 

ECORP 


Power Designation: 

NONE 


Last Update: 

1 1/20/2001 


Bank Res. Effective: 

7/1/97 


Project: 

Legal Asst.: 

N/A 


Attorney: 

JArmogida 


Entity Type: 

Corporation 

Employees: Yes 

Federal ID 
#: 

Tar Classification: 

SIC: 

47-0255140 


Articles (F)-latest: 

7/17/34,7/19/96;R-10/07/96,M-7/01/97,12/29/94;A- 
9/24/99,7/28/99,8/1 0/0 1,8/23/01 

Memo (F)-latest: 



Bylaws (D)-latest: 

0-12/13/88; R-06/24/97; A-05/04/98 

Managed By: 

Comment: 

Enron 


Annual 

Meeting: 



Primary Address: 


Registered 

Address: 

1400 Smith Street 


National Registered Agents, 

Houston, TX 77002 


Inc. 

9 East Loockerman Street 
Dover DE 19901 

USA 

Purpose of Business: 

Parent company. 


Former Name(s) 


From Date Through Date 

New Falcon Corp. 


Jul 19, 1996 Aug 07, 1996 

Enron Oregon Corp. 


Aug 7, 1996 Jul 01, 1997 


EC 000185931 
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DIRECTORS: Title: 

Robert A. Relfer Director 

Norman P. Blake, Jr. Director 

Ronnie C. Chan Director 

John H. Duncan Director 

Paulo V. Ferraz Pereira Director 

Wendy L. Gramm, Ph.D. Director 

Robert K. Jaedicke, Ph.D. Director 

Kenneth L. Lay Director 

Charles A. LeMaistre, M.D. Director 

John Mendelsohn, M.D. Director 

William C. Powers, Jr. Director 

Frank Savage Director 

John Wakeham Director 

Herbert S. Winokur, Jr. Ph.D. Director 


OFFICERS: 

Kenneth L. Lay 
Mark A. Frevert 
Lawrence G. Whalley 
Raymond M. Bowen, Jr. 

Richard B. Buy 
Richard A. Causey 

James V. Derrick, Jr. 

Andrew S. Fastow (on leave of absence) 
Steven J. Kean 
Mark E. Koenig 
Jeffrey McMahon 

J. Mark Metts 
Cindy K. Olson 

Robert H. Butts 
Timothy J. Detmering 
Jeffrey M. Donahue, Jr. 

Robert J. Hermann 
Tod A. Lindholm 

Paula H. Riekcr 

Richard S. Shapiro 
Frank Stabler 
Mitchell S. Taylor 
Robert H. Walls, Jr. 

Rebecca C. Carter 
Melissa A. Becker* 

Edward R. Coats 
Angus H. Davis* 

Karen L. Denne 


Title: 

Chairman and Chief Executive Officer 
Vice Chairman 

President and Chief Operating Officer 
Executive Vice President, Finance and Treasurer 
Executive Vice President and Chief Risk Officer 
Executive Vice President and Chief Accounting 
Officer 

Executive Vice President and General Counsel 

Executive Vice President 

Executive Vice President and Chief of Staff 

Executive Vice President, Investor Relations 

Executive Vice President and Chief Financial 

Officer 

Executive Vice President, Corporate Development 
Executive Vice President, Human Resources and 
Community Relations 
Managing Director, Controller 
Managing Director, Corporate Development 
Managing Director, Corporate Development 
Managing Director and General Tax Counsel 
Managing Director, Assurance Service and IT 
Compliance 

Managing Director, Board Communications and 
Secretary 

Managing Director, Government Affairs 

Managing Director, Asset Monetization 

Managing Director, Corporate Development 

Managing Director and Deputy General Counsel 

Senior Vice President 

Vice President, Intellectual Capital 

Vice President, Tax, Audits 

Vice President and Deputy Corporate Secretary 

Vice President, Communications 
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William R. Donovan 
Robert D, Eickenroht 
Rodney L, Faldyn 
Mary K. Joyce 
William R. Lemmons, Jr. 
R. Davis Maxey 
Peggy B. Menchaca 
David Oxley 
Mark A. Palmer 
Christie A. Patrick 
Beth S. Perlman 
Mark R. Pickering 
Greek L. Rice* 

Linda L. Robertson 
Rex R. Rogers 

Jeanette M. Rub 
Allan Sommer 
James D. Steffes 
Michael P. Terraso* 

Dennis D. Vegas 

Ricky L. Waddell 
Amit Walia 
Jay Webb 
William W. Brown 
Timothy A. DcSpain 
Anne Edgley 
Elaine V. Overturf 
Barry J. Schnapper 
Teresa A. Callahan 
KateB. Cole 
Denise A. Ernest 
William L. Pardue 
Lori Pinder-Metz* 

Mary A. Perkins 


Vice President, Corporate Administrative Services 

Vice President and Assistant General Counsel 

Vice President, Transaction Support 

Vice President, Human Resources 

Vice President, Corporate Analyst Program 

Vice President, Tax, Planning 

Vice President and Assistant Secretary 

Vice President, Human Resources 

Vice President, Communications 

Vice President, Public Affairs 

Vice President, Technology 

Vice President, Technology 

Vice President, Tax, GPG 

Vice President, Federal Government Affairs 

Vice President, Associate General Counsel and 

Assistant Secretary 

Vice President, Global Technology Infrastructure 

Vice President, Strategic Initiatives 

Vice President, Public Affairs 

Vice President, Environmental, Health & Safety, 

and ChiefEnvironmental Officer 

Vice President, Brand Management & Strategic 

Marketing 

Vice President, Corporate Development 

Vice President, Corporate Development 

Vice President, E-Commerce Technology 

Deputy Treasurer 

Deputy Treasurer 

Deputy Treasurer 

Deputy Corporate Secretary 

Deputy Treasurer 

Assistant Secretary 

Assistant Secretary 

Assistant Secretary 

Assistant Secretary 

Assistant Secretary 

Assistant Treasurer 


A TTORNEYS: 
William W. Brown 
Ranabir Dutt 
Anne Edgley 
Treasa Kirby 
Richard Lewis 
Douglas L. McDowell 
Keith Miller 


Title: 

Attomey-in-Fact 

Attomey-in-Fact 

Attomey-in-Fact 

Attomey-in-Fact 

Attomey-in-Fact 

Attomey-in-Fact 

Attomey-in-Fact 


COMMIT T EE MEMBERS: Title: 


EC 000185933 
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OTHER: 

Yael Albukrek 

Bekir Hilmi Aroma 

Jose M. Bestard 

Riccardo Bortolotti 

Nural Bozkir 

M. Fadlullah Cerrahoglu 

Rumo de Schutter 

Bahar Selma Demirel 

Onur Oulsaran 

Joseph P. Hirl 

Ralph N. Hodge 

Adrian Francisco Javier Hope 

Selale Kartal 

Nicolas F. Madero 

Trushar S. Patel 

A. Laine Powell 

Timothy S. Proffitt 

W.P. Ruoff 

Bariy J. Schnapper 

Martina Taquini 

Mitchell S. Taylor 

SezinTuran 

Floris van der Rhee 

Trenite Van Doome 

Aysegul Yalcinmani 

Gulped Yoruker 

Sibel Yurttutan 

Javier Zapiola 

Robert A. Belfer 

Norman P. Blake, Jr. 

Ronnie C, Chan 

John H. Duncan 

Paulo V. Ferraz Pereira 

Wendy L. Gramm, Ph.D. 

Robert K. Jaedicke, Ph.D. 

Charles A. LeMaistre, M.D. 

John Mendelsohn, M.D. 

Frank Savage 

John Wakeham 

Herbert S. Winokur, Jr. Ph.D. 

Stanley C. Horton* 

Kenneth L. Lay 

Lou L. Pai 


Page 4 of 15 


Title: 

Special Appointments) - See Narrative 

Special Appointments) - See Narrative 

Special Appointment(s) - See Narrative 

Special Appointments) - See Narrative 

Special Appointments) - See Narrative 

Special Appointment(s) - See Narrative 

Special Appointments) - See Narrative 

Special Appointments) - See Narrative 

Special Appointments) - See Narrative 

Special Appointments) - See Narrative 

Special Appointments) - See Narrative 

Special Appointments) - See Narrative 

Special Appointments) - See Narrative 

Special Appointment(s) - See Narrative 

Special Appointment(s) - See Narrative 

Special Appointment(s) - See Narrative 

Special Appointment(s) - See Narrative 

Special Appointments) - See Narrative 

Special Appointment(s) - See Narrative 

Special Appointment(s) - See Narrative 

Special Appointment s) - See Narrative 

Special Appointment(s) - See Narrative 

Special Appointments) - See Narrative 

Special Appointments) - See Narrative 

Special Appointment(s) - See Narrative 

Special Appointments) - See Narrative 

Special Appointments) - See Narrative 

Special Appointment(s) - See Narrative 

Insider-Director 

Insider-Director 

Insider-Director 

Insider-Director 

Insider-Director 

Insider-Director 

Insider-Director 

Insider-Director 

Insider-Director 

Insider-Director 

Insider-Director 

Insider-Director 

Insider-Chairman and Chief Executive Officer, 
Enron Gas Pipeline Group 
Insider-Chairman and Chief Executive Officer, 
Enron Corp. 

Insider-Enron Policy Committee Member - 
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David W. Delainey 
Mark A. Frevert 
Richard B. Buy 
Richard A. Causey 
James V. Derrick, Jr. 

Andrew S. Fastow (on leave of absence) 
Steven J. Kean 
Mark E. Koenig 
J. Mark Metts 


Chairman, President & Chief Executive Officer, 
Enron Xcelerator Services, Inc. 

Insider-Chairman, President and Chief Executive 
Officer, Enron Energy Services, Inc. 

Insider-President and Chief Executive Officer, Enron 
Europe, Ltd. 

Insider-Executive Vice President and Chief Risk 
Officer, Enron Corp. 

Insider-Executive Vice President and Chief 
Accounting Officer, Enron Corp. 

Insider-Executive Vice President and General 
Counsel, Enron Corp. 

Insider-Executive Vice President and Chief Financial 
Officer, Enron Corp. 

Insider-Executive Vice President and Chief of Staff, 
Enron Corp. 

Insider-Executive Vice President, Investor Relations, 
Enron Corp. 

Insider-Executive Vice President, Corporate 
Development, Enron Corp. 


MANAGERS: 


Title: 


STOCKS 
Common 
Price/Par Value: 

CUSIP: 
SYMBOL: 


Comment: 


No par value 

293561106 

ENE 


Date 

Authorized: 

Authorized: 

Outstanding: 

Issued: 

U in Treasury: 


Jul 19, 1996 

1,200,000,000 

751,628,046 

752,205,112 

577,066 


Current Owner(s) 

Publicly held 
Value of 


Authorized common stock increased from 1,000 to 600 million effective 
10/8/96. (Stock issued and outstanding effective 9/7/99). 7/28/99 - auth. 
common stock increased to 1,200 million. Stock split 2 for 1 effective 
8/13/99. 

Date Issued 

Certificate % No. of Shares or 

No. Ownership Transferred 

003 100.00 751,628,046 Dec 31, 2000 


Consideration: 

Consideration: 

Comment: Dummy Cert, to represent shares held by public; includes 7/1/97 

issuance of 50,510, 308 shares in exchange for 5 1 ,409,983 shares 
of PGC Common Stock. 


Preferred 

Price/Par Value: No par value 


Date 

Authorized: 

Authorized: 


Oct 8, 1996 

16,500,000 EC 000185935 
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Current Owner(s) 


Preferred stock authorized in Restated Articles effective 10/8/96. 

12/3 1/2000 - Actual unrounded numbers of stock issued and outstanding 
= 1,778,769 

Date Issued 

Certificate % No. of Shares or 


No. 


Value of 
Consideration: 

Consideration: 

Comment: 

9.142% Perpetual Second 
Preferred 

Price/Par Value: No par value 


Ownership 


Transferred 


CUSIP: 

SYMBOL: 


Comment: 


Date 

Authorized: 

Authorized: 

Outstanding: 

Issued: 

# in Treasury: 

Correct, unrounded authorized stock = 35.568509. 
Liquidation Preference $1,000,000 per share. 


Junl9, 1997 


36 

36 

36 


Certificate % No. of Shares 

No. Ownership 

001 98.80 36 


Date Issued 
or 

Transferred 
Dec 30, 1994 


Current Owner(s) 

Enron Equity Corp. 

Value of 
Consideration: 

Consideration: 

Comment: The original stock cert. No. 00 1 issued by Enron Corp. , 

Delaware, on 12/30/94, transferred through merger to Enron 
Corp; an Oregon corp. Actual number of shares = 35.568509. 
Cumulative Second Preferred 
Convertible 
Price/Par Value: 


No par value 


Jun 19, 1997 


CUSIP: 

SYMBOL: 


Comment: 


Date 

Authorized: 

Authorized: 1,370,000 

Outstanding: 1,240,933 

Issued: 1,240,933 

# in Treasury: 

Liquidation Preference $100 per share. Outstanding effective 12/31/99 
per EVO. 

Date Issued 


Current Owner(s) 


Publicly held 
Value of 
Consideration: 
Consideration: 

Comment: 

Mandatorily Conv. Junior 
PrpfpmH. Spri« R 


Certificate % No. of Shares 

No. Ownership 

01 100.00 1,240,933 


Transferred 
Dec 31, 2000 


Dummy cert, to represent shares held by public. 


EC 000185936 
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Price/Par Value: No par value Date Sep 24, 1999 

Authorized: 

CUSIP: Authorized: Unlimited 

SYMBOL: Outstanding: 250,000 

Issued: 250,000 

# in Treasury: 

Comment: Number of shares that constitute such series shall be an indefinite 

number of shares determined by the Share Settlement Agreement (see 
Amended Articles effective 9/24/99 for further explanation) 

Date Issued 

Current Owner(s) Certificate % No. of Shares or 

No. Ownership Transferred 

Condor Share Trust 002 100.00 250,000 Sep 24, 1999 

Value of 
Consideration: 

Consideration: 

Comment: 

Mandat Convert. Single Reset 
Preferred Series C 

Price/Par Value: No par value Date Aug 9, 2001 

Authorized: 

CUSIP: Authorized: 182,908 

SYMBOL: Outstanding: 182,908 

Issued: 182,908 

U in Treasury: 

Comment: Redemption price or liquidation preference price of $5,000 per share. 

Date Issued 

Current Owner(s) Certificate % No. of Shares or 

No. Ownership Transferred 

Preferred Voting Trust 001 100.00 182,908 Aug 14, 2001 

Value of 
Consideration: 

Consideration: 

Comment: 

Cumulative Junior Preferred, 

Series A 

Price/Par Value: No par value Date Aug 23, 2001 

Authorized: 

CUSIP: Authorized: 20 

SYMBOL: Outstanding: 

Issued: 

# in Treasury: 

Comment: Liquidation Preference of $50,000,000 per share. See p.6 Articles of 

Amendment effective 8/23/2001 for restricted voting rights. 

Date Issued 

Current Owner(s) Certificate % No. of Shares or 

No. Ownership Transferred 

Value of 
Consideration: 

EC 000185937 
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Consideration: 

Comment: 

DIRECT 

SUBSIDIARIES 

Atlantic Commercial Finance, Inc. 

Atlantic Water Trust 
Azurix Corp. 

BAM Lease Company 
Citrus Corp. 

Clinton Energy Management Services, Inc. 
East Java Funding Corp. B.V. 

EGP Fuels Company 
Egret I LLC 

ENA CLO I Holding Company GP L.L.C. 
ENA CLO I Holding Company H L.P. 

ENA CLO I Trust 
EnerTek Partners, L.P. 

Enron America del Sur S.A. 

Enron BW Holdings Ltd. 

Enron Canada Corp. 

Enron Capital Investments Corp. 

Enron Capital Investments Corp. 

Enron Capital LLC 
Enron Capital Resources, L.P. 

Enron Capital Trust I 
Enron Capital Trust II 
Enron Cayman Leasing Ltd. 

Enron Ceska Republika B.V. 

Enron Coal Company 
Enron Coal Pipeline Company 
Enron Communications Group, Inc. 

Enron CPO Finance I, Inc. 

Enron CPO Finance II, Inc. 

Enron CPO Holdings, Inc. 

Enron CPO Management Holdings I, Inc. 
Enron CPO Management Holdings II, Inc. 
Enron CPO Partners II, Inc. 

Enron CTS International, Inc. 

Enron Development Piti Holdings Corp. 
Enron Development Turkey Ltd. 

Enron Development Vietnam L.L.C. 

Enron Energy Services International Co. 
Enron Energy Services, LLC 
Enron Engineering & Construction Company 
Enron Equipment Company 
Enron Equity Corp. 

Enron Europe L.L.C. 


http://home.enron.com:84/secretariat/CDS824.htm 


% Ownershin 

Shares 

100.00% 

50.00% 

5,557.00 

100.00 

100.00% 

1,000.00 

50.00% 

500.00 

100.00% 

100.00 

100.00% 

4,000.00 

100.00% 

100.00% 

100.00% 

50.00% 

1,000.00 

100.00% 

16.50% 

1,000.00 

99.00% 

11,999.00 

100.00% 

1,000.00 

100.00% 

1,039,504,347.47 

1,000.00 

70.24 

0.00% 

21.00% 

4,997.00 

0.00% 

0.00 

0.00% 

0.00 

100.00% 

1,000.00 

100.00% 

4,000.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 

1.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

25.00% 

250.00 

100.00% 

1,000.00 

99.00% 

0.00 

100.00% 

1,000.00 

98.16% 

201,049.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

73.03% 

1,490,000.00 

100.00% 

1.00 
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Hnron European Power Investor LLC 
Enron Expat Services Inc. 

Enron Finance Management, LLC 
Enron Finance Partners, LLC 
Enron Foundation 
Enron Funding Coip. 

Enron Global Exploration & Production Inc. 
Enron Global Finance, a division of Enron Coip. 
Enron Global Markets LLC 
Enron Global Power & Pipelines L.L.C. 

Enron Hrvatska Development B.V. 

Enron Hungary Power Station Development Kft. 
Enron Industrial Markets LLC 
Enron International Asset Management Corp. 
Enron International Guatemala Ltd. 

Enron International Holdings Corp. 

Enron International Holdings Ltd. 

Enron International Inc. (new) 

Enron Investment Partners Co. 

Enron Japan Funding Corp. 

Enron Latvia Holdings 
Enron Lawhill Capital Corp. 

Enron Licensing Corp. 

Enron Liquid Fuels, Inc. 

Enron Louisiana Transportation Company 
Enron Management, Inc. 

Enron Management, Inc. 

Enron Minerals Company 

Enron Miskolc Power Development Kft. 

Enron Net Works LLC 
Enron Netherlands Holding B.V. 

Enron North America Corp. 

Enron Northwest Finance, LLC 
Enron Olympus Holdings, Inc. 

Enron Operating Services Corp. (ENA) 

Enron Pipeline Construction Services Company 
Enron Pipeline Holding Company 
Enron Ponderosa Management Holdings, Inc. 
Enron Power Corp. 

Enron Preferred Funding II, L.P. 

Enron Preferred Funding, L.P. 

Enron Products Pipeline, Inc. 

Enron Property & Services Corp. 

Enron Realty Advisors, Inc. 

Enron Resources Holding Corp. 

Enron Russia Development, Inc. 
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100.00% 


100.00% 

1,000.00 

100.00% 


0.28% 


100.00% 

0.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

0.00% 


100.00% 


36.00% 

14,394.00 

100.00% 

4,000,00 

51.00% 

1,530,000.00 

100.00% 


100.00% 

1,000.00 

100.00% 

1,000.00 

30.00% 

4,500.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 

1.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 


100.00% 

1,000.00 

100.00% 


100.00% 

1,000.00 

100.00% 

20.00 

100.00% 

1,000.00 

86.36% 

6,330,000.00 

100.00% 


100.00% 

40.00 

100.00% 

1,000.00 

93.89% 


100.00% 


100.00% 

1,000.00 

100.00% 

1,000.00 

80.00% 

184.66 

100.00% 


100.00% 

1,000.00 

3.00% 

0.00 

3.00% 

0.00 

100.00% 


98.03% 

1,000.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 

1,000.00 
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Enron Servicios de Energia, S.A. 

Enron Sports Corp. 

Enron Supply Corp. 

Enron Trailblazer Pipeline Company 
Enron Valkyrie, LLC 
Enron Ventures Corp. 

Enron WarpSpeed Services, Inc. 

Enron Washington, Inc. 

Enron West Africa Power Ltd. 

Enron Xcelerator Services, Inc. 

EOC Preferred, L.L.C. 

EOTT Energy Corp. 

ES Power 1 LLC 
ES Power 2 LLC 
ES Power 3 LLC 
Grampian LLC 
Grand Slam Parking, Inc. 

Gulf Company Ltd. 

Half Dome LLC 
Herzeleide, LLC 

Houston Economic Opportunity Fund, L.P. 
LOA, Inc. 

Nahanni Investors L.L.C. 

Nikita, L.L.C. 

Northern Plains Natural Gas Company 
Nowa Sarzyna Holding B. V. 
Organizational Partner, Inc. 

Peregrine I LLC 
Ponderosa Assets, L.P. 

Portland General Electric Company 
Portland General Holdings, Inc. 

Portland Transition Company, Inc. 

Prairie Hawk, Inc. 

Preferred Voting Trust 
RMS Management, LLC 
San Juan Gas Company, Inc. 

Seminole Capital LLC 
Sentinel Dome LLC 
Sequoia Financial Assets, LLC 
Shelby Ltd. 

Smith Street Land Company 
Sports Financing Corp. 

Sundance Industrial Partners, L.P. 

TerraCo, LLC 
Yellowknife Investors, Inc. 

Zond Maine Development Corporation 


100.00% 

48.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 

1.00 

95.00% 


100.00% 

1,000.00 

100.00% 

10,000.00 

100.00% 

1,000.00 

100.00% 

1,000.00 

100.00% 


100.00% 


100.00% 


100.00% 


100.00% 


100.00% 


100.00% 


100.00% 

1,000.00 

100.00% 

120,000.00 

0.01% 


100.00% 


99.00% 


100.00% 

1,000.00 

50.00% 


100.00% 

400.00 

100.00% 

40.00 

100.00% 

1,000.00 

100.00% 


100.00% 

42,758,877.00 

100.00% 

6,740.00 

100.00% 

1.00 

100.00% 

1,000.00 

100.00% 


100.00% 


100.00% 

100.00 

99.80% 


0.01% 


96.00% 


100.00% 

1,000.00 

100.00% 

2,992.00 

12.50% 

125.00 

100.00% 


100.00% 

1,000.00 

100.00% 

1,000.00 


EC 000185940 


http://home.enron.com:84/secretariat/CDS824.htm 


11/27/2001 



187 


Page 11 of IS 


INCORPORATION/OUALIFICATTONS 


Jurisdiction 

Inc/Oual 

Charter 

No. 

; Date 

Agent 

Oregon 

Incorporation 

527549-84 

Jul 19, 1996 

National Registered Agents, 
Inc. - OR 

California 

Qualification 

2054526 

Aug 29, 1997National Registered Agents, 
Inc. 

District of Columbia 

Qualification 

N/A 

Jul 25, 1997 

National Registered Agents, 
Inc. -DC 

Iowa 

Qualification 

208213 

Jul 21, 1997 

National Registered Agents, 
Inc. -IA 

Minnesota 

Qualification 

86288 

Jul 22, 1997 

National Registered Agents, 
Inc. - MN 

Nebraska 

Qualification 

73685 

Jul 10, 1997 

National Registered Agents, 
Inc. -NE 

Oklahoma 

Qualification 

N/A 

Jul 30, 1997 

National Registered Agents, 
Inc. - OK 

Texas 

Qualification 

111289-06 

Aug 19, 1996National Registered Agents, 
Inc. -TX 


NARRATIVES 
Effective 7/1/97: 

Step 1: Enron Corp. (inc. Delaware) merged with and into Enron Oregon Corp .(inc. Oregon), the 
surviving corporation, which immediately changed its name to Enron Corp. 

Step 2: Enron Corp. (inc. Oregon) merged with Portland General Corporation. Enron Corp. (inc. 
Oregon) is the surviving corporation. 


7/1/97 - NOTE: FEIN of Delaware Enron Corp. will be used (47-0255140) in place of existing 
Oregon Enron Corp. FEIN (76-0511381) and new Enron Corp. will assume Company No. 01 1 in 
place of Company No. 908. 


09/23/97 Powers of Attorney granted to A.F.J. Hope, N.F. Madero, M. Taquini, M.O. Manterola and 
J. Zapiola re Enron International Argentina S.A. 

09/73/1997 - PDA is orantcrl to Trenite Van Dfvimp re tranefrrof 4 000 shares in the cantfal of 

EC 000185941 
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Enron Epicycle Five B.V. to P.T. East Java Power Coip. 

5/16/97 - Representative Office opened in Beijing (copy of license is filed in 48th floor vault) . 

08/12/98 - POA granted to Floris van der Rhee to execute Articles of Association of Enron Miskolic 

Kft. 

08/12/98 - POA granted to Floris van der Rhee to execute Articles of Association of Enron Hungary 
Kft. 

08/12/98 - POA granted to Trenite Van Doome re transfer of 4,000 shares of Enron Magyar 
Development B.V. to Enron Capital & Trade Resources-Europe B.V. 

08/26/98 - POA granted to Ralph Hodge and Rodney L. Gray re modifications to instrument of 
appointment re water and sewage licenses re Wessex Water PLC. 

11/6/98 - POA granted to Rumo de Schutter to execute document amending Articles of Association 
of Enron Miskolc Power Station Development Kft. 

1 1/6/98 - POA granted to Riccardo Bortolotti to execute document on behalf of Company amending 
Articles of Association of Enron Miskolc Power Station Development Kft. 

1 1/6/98 - POAs granted to Pim Ruoff and Rumo de Schutter to execute document on behalf of 
Company amending Articles of Association of Enron Miskolc Power Station Development Kft. 

9/16/98 - POAs granted to Pim Ruoff and Floris van der Rhee to represent Company re signing Art. 
of Assoc, of Enron Miskolc Kft. 

12/1 1/1998 - POA granted to Trenite Van Doome re transfer of 4,000 shares in Enron Dutch 
Holdings B.V. to ES Power 3 L.L.C. 

03/22/99 - Company appoints Mitchell S. Taylor and Joseph L. Hirl to execute documents for El in 
conjunction with Australia and New Zealand Banking Group Limited re bid for Ecogen Energy in 
Australian state of Victoria. 

12/8/98: POA to Barry J. Schnapper to execute documents re: consummation of the Marlin 
Transactions. 

10/28/1999 Memo from James V. Derrick, Jr.: All POAs to be executed on behalf of Enron Corp 
must be initialed by the preparing attorney and submitted to [JVD] for approval/signature or, in [his] 
absence, Rob Walls, Sr VP& Deputy Gen Counsel, or Rick Causey, Exec VP & Chief Accounting 
Officer, and by Rebecca Carter, Hardie Davis, or an Asst Secretary. 

7/1 8/2000- Ben F. Glisan is appointed POA for purpose of signing a Confirmation of Swap 
Transaction. 

08/1 5/2000-Power of Attorney for Stuart Schardin and/or Anne Edgley to execute Beneficial Owner 
Declaration with Banque Generale du Luxembourg. 

EC 000185942 
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8/3/2000 Power of Attorney granted to Banco Citibank S.A., as the "Brazilian Collateral Agent", to 
represent the Grantor in or out of court re: security documents related to the Sept. 30, 1999, 
transaction by and among EPE - Empresa Produtora de Energia Ltda., Gasocidente do Mato Grosso 
Ltda., EPE Holdings Ltd., EPE Investments Ltd., GasMat Holdings Ltd., GasMat Investments Ltd., 
Transbordet Gas Services Ltd., Enron South America LLC, and Shell Cuiaba Holdings Limited. 

06/26/200- POA for Trushar S. Patel until 7/31/2000 to execute Guaranty in favor of Timberwolf I 
LLC, Security Agreement among Timberwolf I LLC, the Company, Grizzly I LLC and Wilmington 
Trust, and Guaranty in favor of LJM2-Timberwolf, LLC and such other Transaction Documents 
(Raptor H transaction) 


08/31/2000- POA granted to Anne Edgley and Maroun Abboudy 

09/11/2000: Appointment of Trushar S. Patel as Attomey-in-Fact until 10/15/2000 in connection 
with the execution, delivery and performance of Agreement between Company, LJM2-Porcupine, 
LLC and Enron Energy Services regarding establishment of program Raptor III. 


6/8/2000 - POA granted to the following members of Instanbul Bar Assn related to the completion of 
the acquisition of sole control of MG pic before the Turkish Competition Authority and Competition 
Board: Dr. M. Fadlullah Cerrahoglu, Gulperi Yoruker, Yael Albukrek, Selale Kartal, Nural Bozkir, 
Aysegul Yalcinmani and Onur Gulsaran. Same authority granted to following individuals: Sibel 
Yurttutan, Bekir Hilmi Aroma, Sezin Turan and Bahar Selma Demirel. No expiration noted. 

06/15/2000 - POA granted to Richard Causey to attend meeting of Enron Hungary Power Station 
Development Kft. on 06/15/2000 on behalf of Company. 

10/31/2000 - POA to Anne Edgley and Stuart Schardin to execute Term Facility Agreement and 
related documents, guaranties, all dated 1 1/01/2000. Expires 1 1/30/2000. 

01/21/2000 - POA to Trenite Van Doome, lawyers in Rotterdam, The Netherlands to represent 
Company and to execute on behalf of Company in connection with assignment of 4,000 shares in 
Enron Communications Netherlands 2 B.V. nka Enron Broadband Communications Netherlands 2 
B.V. 

01/09/2001 : Power of Attorney granted to Peter N, Anderson to execute any and all confidentiality 
agreements in connection with the Company's participation in transaction involving non-recourse 
project financing for the RioGen Merchant Plant-Elektrobolt. POA expires 05/01/2001. 

12/19/2000: Appointment of Timothy S. Proffitt, as agent and attomey-in-fact of the Company to 
authorize, approve, and execute agreements, instruments and documents in connection with the 
Credit Agreement and Pledge Agreement and other Loan documents relating to pledge of 
membership interests in Garden State Paper Company, LLC. 

03/28/2001 : Power of Attorney granted to Dan O. Boyle as Attomey-in-Fact in connection with the 
Company's execution, delivery and performance of Master Lease Financing Agreement and related 
documents dated 03/28/2001 between General Electric Capital Corp, for Itself and as Agent for 
Certain Participants. POA expires 05/31/2001. 
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5/29/2001 - AIF given to Ranabir Dutt by Company to sign the Overseas Private Investment 
Corporation (OPIC) Commitment Letter in conjunction with OPIC's commitment to provide an 
approximately $190,000,000 credit facility to SFE-Sociedade Fluminese de Energia Ltda. Expires 
6/30/2001. 

6/18/2001- AIF granted to Douglas L. McDowell and William W. Brown by Company to perform 
each and every act and thing and to execute any and all documents in connection with the Company's 
participation in the Credit Agreement among Hansen Investments Co., as Borrower, Flagstaff Capital 
Corporation, as Lender and The Chase Manhattan Bank, as Administrative Agent and any other 
contract, agreement, certificate or other document or instrument pertaining to the transactions 
contemplated thereby. Expires 7/18/2001. 

6/29/2000 - Power of Attorney granted to Cheryl L Lipshutz for the Company and in its capacity as 
sole member of Peregrine I LLC to execute any and all documents and instruments in connection 
with the execution, delivery and performance of Amendment No. 1 to the Participation Agreement, 
Whitewing LP Member Agreement, Side Letter with Peregrine and other parties and such other 
agreements to effect the closing of Transaction Documents to amend certain transactions and 
documents contemplated by the Participation Agreement dated 9/16/1999 between Enron corp., 
Osprey Trust, Egret I LLC, Whitewing Management LLC, Peregrine I LLC, , Whitewing Associates 
L.P., Condor Share Trust and United States Trust Company of New York. 

6/29/00 - Power of Attorney granted to Anne Edgley and Maroun Abboudy for the Company and in 
its capacity as sole member of Enron European Power Investor LLC to execute any and all 
documents and instruments in connection with the executioin, delivery and performance of 
Certificate Purchase Agreement with European Power Limited Company ("EPLC") and other parties, 
Note Purchase Agreement with EPLC and other parties, ISDA Master Agreement with Pelican 
Bidder LLC, Schedule to ISDA Master Areement with Pelican Bidder LC, Confirmation with Pelican 
Bidder LLC, Swap Assignment Agreement with Pelican Bidder LLC and EPLC, Independent 
Engineer's Agreement with Pelican Bidder LLC and Mott MacDonald Limited ("MM"), Independent 
Engineer's Assignment Agreement with Pelican bidder LLC, MM and EPLC, Calculation Agency 
Agreement with Pelican BidderLLC, Enron Power Operations LImted ("EPOL"), Calculation Agency 
Assignment Agreement with Pelican Bidder LLC, EPOL and EPLC, Amended and Restated Trust 
Agreement with Wilmington Trust Copany and Enron Power Investor LLC, and such other 
agreements, certificates or other instalments as said Attorney in Fact deems necessary to effect the 
closing of transactions contemplated by Transaction Documents. Expires 8/31/2000 

08/08/2000: POA to Dan O. Boyle, as Attomey-in-Fact for the Company, and as sole member of 
Peregrine I LLC and Egret 1 LLC to execute documents in connection with Osprey II transaction. 
POA expires 1 1/30/2000. 

05/19/2000 - POA granted to M. R. Brown and P. Styles to represent Company as atomeys-in-fact in 
acquisition of MG pic., and to sign notification with European Commission in connection with same. 

05/1 9/2000 - POA granted to Linklaters & Alliance to represent Company in notification procedure 
for acquisition of MG pic., before European Commision. 

05/1 5/200 1 - POA appointing Dan Boyle as AIF for Company to sign any and all documents in 
connection with the Company's participation in the issuance of Enron Linked Obligations by Enron 
Credit Linked Notes Trust II, Enron Euro Credit Linked Notes Trust II and Enron Sterling Credit 
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Interoffice 
Memorandum 


Dwxtmo* Enron Net Worta Accounting 
D* 1 * October 1. 2000 


BACKGROUND 

Enron Corp. (Enron) and Annapurna LLC (an entity created by Chase Capital Partners (Chase) and UM) are 
fonning Fishtail LLC (Fishtail) to engage in the following: 

• develop efficient and price-transparent markets in the Palp and Paper and Lumber businesses through the 
establishment and operation, acting as a principal, of a real-time physical and financial trading system, 
together with the associated commercial activities, encompassing the execution and delivery of trading 
contracts related to the purchase and sale of physical pulp and paper products. 

*^the marketing and provision of financial risk management services or contracts (such as swap agre em ents 
and option agreements) solely relating to the price of pulp and paper and lumber; 

Reference is made to attached diagram of the Fishtail corporate structure. 

Enron will contribute its existing pulp and paper business in exchange for 100% of the Class A and Class C 
membership interests. Enron’s pulp and paper business is currently valued at approximately $200 million. 
Annapurna will contribute approximately S8.0 million and a committment to contribute and additional $42.0 
million in cash in exchange for a 100% of the Class B membership interest of die P ar t n er s hip. Annapurna is 
capitalized with $8 million in of equity and a S42 million credit facility. 

Enron’s existing pulp and paper business has been operating since 1997. Since that time the business has 
executed pulp and paper trades with a notional volume and value of 19.9 million tons and S8J billion, 
respectively. The group’s trading book had a mark-to-market value of approximately $80 million as of 
September 30, 2000. The business currently employees 38 traders/originators and 20 commercial support 
employees, i.e., accounting, tax, legal, logistics, settlements, etc. .. The group is currently led by Jeff 
McMahon, President and CEO and Ray Bowen, COO. The group’s business plan cads for foe total number of 
traders/originators to grow from 38 to 95, wife most of the growth to occur in 2001 . Their focus will be 
primarily on the North American market with smaller numbers of employees focusing on other regions of the 
world wife the intent of budding a global business over foe next few years. The group’s income is expected to 
grow from S25 million in 2000 to $300 million by 2005. 

As the Class A member, Enron will be responsible for managing the affairs of Fishtail. In doing so, Enron will 
make available foe necessary personnel to conduct the business of Fishtail, including the day-to-day trading and 
management transactions. Enron shall be entitled to reimbursement of its actual and allocated costs and 
.peases of administering foe affairs of Fishtail. 
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A f any time, whether with or without cause. Annapurna may cause the management responsibilities of Fishtail, 
*tcd to Enron as Class A member, to be assumed by a board of directors composed of four members (the 
L«jard). In the event Annapurna is controlled by UM, Annapurna shall not cause the mana gement 
responsibilities with respect to Fishtail to be assumed by the Board unless UM’s Advisory Committee 
(consisting of non-Enron investors) approves such action. 


In the event Annapurna exercise its right to form the Board, the Board will consist of four directors appointed 
by Enron and two directors appoints by Annapurna. Upon appointment, the Board shall have all of the 
management powers and responsibilities with respect to Fishtail previously granted to the Class A member. 


ISSUE 

Is Enron required to consolidate the Fishtail? 


AUTHORATIVE LITERATURE 

EITF 96-16, “Investor’s Accounting for an Investee when the Investor has a Majority of the Voting Interests but 
the Minority Shareholder or Shareholders have Certain Approval of Veto Rights" 

SOP 78-9, “Accounting for Investments in Real Estate Ventures” 

EITF 98-6, “Investors Accounting for an Investment in a Limited Partnership when the Investor is the Sole 
general partner and die Limited Partners have Certain Approval Rights” 

>: pMcUSSION 

Prior to the consensus in Issue No. 96-16, many practitioners applied the guidance contained in SOP 78-9 to 
consolidation questions involving investments in both incorporated entities and unincorporated entities, whether 
or not the partnership was engaged in real estate activities. Issue 96-16 embraces a concept of participating 
rights that some would argue is different from the concept of important rights as contemplated by SOP 78-9. 
Thus, non-real estate limited partnership situations could result in different conclusions as to consolidation 
depending on whether SOP 78-9 or Issue 96-16, by analogy, is applied. 

In EITF No. 98-6, the Task Force addressed the feasibility of integrating the important limited partner rights 
described in SOP 78-9 and the substantive participating rights described in Issue 96-16 to determine what rights 
held by the limited partners) preclude consolidation in circumstances in which the sole general partner would 
consolidate the limited partnership in accordance with generally accepted accounting principles absent the 
existence of the rights held by the limited partners). 

In EITF No. 98-6, The Task Force agreed that a partnership agreement that provides for the removal of the 
general partner by a reasonable vote of the limited partners, without cause, and without the limi ted pa r t n e rs or 
partnership incurring a significant penalty, indicated that the sole general partner does not control the limited 
partnership. However, the Task Force also concluded that the working group’s recommendation of a framework 
that would be used to assess whether the rights of limited partners should overcome a presumption of 
consolidation by the investor who is the sole general partner in a limited partnership was an improvement to 
r- -rent practice. Therefore, in the event that the partnership agreement does not provide for the removal of the 
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F'-'cral partner without cause, we believe that ETTF 96-16 provides the best guidance in determining whether a 
i general partner in a limited partnership should consolidate the partnership. 

The remaining discussion of this memo will focus on the guidance in EITF 96-16 and its description of minority 
shareholder rights. For the purposes of this analysis we have substituted “majority shareholder” for general 
partner and “minority shareholder” for limited partners. 

In EITF 96-16, the Task Force agreed that the assessment of whether the lights of a limited partner should 
overcome the presumption of consolidation by the general partner should be based on whether the limits 
partner rights, individually or in the aggregate, provide for the limited partner to effectively participate in 
significant decisions that would be expected to be made in die "ordinary course of business." 

Effective participation means the ability to block significant decisions proposed by the investor who has a 
majority voting interest. That is, control docs not rest with the general partner because the general partner 
cannot cause the partnership to take an action that is significant in the ordinary course of business if it has been 
vetoed by the limited partner. This assessment of limited partner rights should be made at the time a general 
partner interest is obtained and should be r e as ses sed if there is a significant change to the terms or in the 
exercisability of the rights of limited partners. 

The Task Force observed that all limited partner rights could be described as "protective" of the limited 
partner’s investment in the partnership but that some limited partner right* also allow the limited partner to 
participate in determining certain financial and operating decisions of the partnership that arc made in the 
^hnary course of business (subsequently referred to as "paitidpating rights"). The Task Force agreed that 
Runted partner rights that are only protective in nature (subsequently referred to as "protective rights") would 

The 

linary 

course of business, although also protective of the limited partner's investment, should overcome the 
presumption in Statement 94 that the investor with a majority voting interest should consolidate its partnership. 


not overcome the presumption in Statement 94 that the general partner should consolidate its partnership. 
Task Force agreed that substantive limited partner rights dial provide the limited partner with the right to 
effectively participate in significant decisions that would be expected to be related to the partnership’s ok 


CONCLUSIONS 

The following table compares the guidance in EITF 96-1 6 to this transaction. 

Based on this analysis we believe that tbc outside investors have substantive participating rights such that Enron 
docs not control Fishtail. Therefore wc believe that Enron should not consolidate Fishtail and that Enron’s 
investment in Fishtail should be accounted for on the equity method of accounting. 

Wc discussed this issue with Arthur Andersen and they concurred with our conclusions. 
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SUBSTANTIVE LIMITED PARTNER 
PARTICIPATING RIGHTS THAT 

WOULD PRECLUDE CONSOLIDATION 
BY THE GENERAL PARTNER 

Fishtail 

• Selecting, terminating, and setting the 
compensation of management responsible for 
implementing the partnership’s policies and 
procedures. 

• Establishing operating and capital decisions of the 
partnerships, including budgets, in the ordinary 
course of business. 

As discussed above, Annapurna has the ability, 
with or without cause, to require the 
management responsibilities of Fishtail to be 
removed from Enron and assumed by the Board 
of which Annapurna comprises 50%. By doing 
so, Annapurna can fully participate in all 
operating and capital decisions that occur during 
the ordinary course of business. 


OTHER FACTORS TO CONSIDER 

Fishtail 

Consideration should be given to situations in which a 
general partner owns such a significant portion of the 
partnership that the limited partner has a small 
economic interest As the disparity between 
. ownership interest increases, the limited partner rights 
^arc presumptively more likely to be protective rights. 

Annapurna has a significant economic interest in 
Fishtail As discussed above, the investors have 
contributed S8.0 and have committed to 
contribute an additional S42 million, which 
together constitutes 20% of the total 
capitalization of Fishtail 

The governance arrangements need to be considered 
to determine at what level decisions arc made— at the 
shareholder level or at the board level— and the rights 
at each level also should be considered. 

As discussed above, Annapurna has the ability to 
require that all decisions will be made at the 

Board level where they have 50% of the Board. 

Relationships between the general and limited partners 
that arc of a related-party nature in determining if the- 
participating rights of the limited partner arc 
substantive. 

The equity investorof Annapurna is UM, a 
private investment company that managed by a 
senior officer of Enron. This impact of this 
relationship with respect to consolidation of 
Annapurna is mitigated by the governing 
documents of UM. These documents allow the 
non-Enron investors in UM to remove the 
senior officer as manager without cause and 
participate directly in the operations of any UM 
investment 

Certain limited partner rights may deal with operating 
or capital decisions that arc not significant to the 
ordinary course of business of the investee. The Task 
Force concluded that limited partner rights related to 
items that are not considered significant for directing 
and carrying out the activities of the partnership’s 
business are not substantive participating rights and 
would not overcome the presumption of consolidation 

1 by the general partner. Examples of such limited 

See discussion above. 
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partner rights relate to decisions about location of 
general partner headquarters, name of investee general 
partner, selection of auditors, and selection of 
accounting principles for purposes of separate 
reporting of general partner operations. 

- 

Certain limited partner rights may provide for the 
limited partner to participate in significant decisions 
that would be expected to be made in certain business 
activities in foe “ordinary course of business”; 
however, foe Task Force concluded that foe existence 
of such limited partner rights should not overcome foe 
presumption that the general partner should 
consolidate, if it is remote that the event or transaction 
that requires limited partner approval will occur. 

The decisions foe Annapurna has a right to 
participate in will definitely occur as they 
represent decisions made in the ordinary course 
of business. 


The general partner has a contractual right to buy out 
the interest of the limited partner in the investee for 
fair value or less should consider the feasibility of 
exercising that contractual right when determining if 
the participating rights of the minority shareholder arc 
substantive should be considered. 


Enron does not have an option to buy 
An n apurna's interest in Fishtail. If Annapurna 
desires to sell its Class B interest, Enron docs 
have a “right of first offer'* whereby Enron can 
offer to buy foe Class B interest before it maybe 
sold to any third party. However, since 
Annapurna is not obligated to accept Enron's 
offer and this right is only triggered if 
Annapurna wishes to sell its Class B interest, 
then this right does not negate Annapurna’s 
participating rights in Fishtail 
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CONFIDENTIAL COMMUNICATIONS 
ATTORNEY/CLIENT PRIVILEGE 

To: FILE 
From: Rhett Jackson 
Date: December 3 1 , 2000 

Subject; Project Bacchus Transaction Memorandum 


This memorandum summarizes the organization structure through which Enron North 
America Corp., a Delaware corporation (“ENA”) and a wholly owned subsidiary of Enron Corp., 
an Oregon corporation (“Enron”), borrowed $200,000,000 secured by its interest in Fishtail, 
LLC, a Delaware limited liability company (“Fishtail"), and briefly discusses the U.S. federal 
income tax consequences associated with such borrowing under the Internal Revenue Code of 
1986, as amended (the “Code”, also referred to by “Section”). In summary, the California 
Entities (as defined below) are disregarded entities as separate from ENA, the transfer of the 
Sonoma Interest (as defined below) is a pledge, rather than a disposition, the Trust is a security 
device securing the repayment of funds borrowed by ENA, and the Notes and Certificates 
constitute debt of ENA for federal income tax purposes. 

TRANSACTION DESCRIPTION' 

The California Entities 

ENA invested in a series of limited liability companies (the “California Entities”) to 
facilitate a secured borrowing. See Schedule I. Specifically, ENA formed Sonoma LLC, a first 
tier Delaware limited liability company of ENA (“Sonoma”), whose other member is Napa I, 
LLC, also a first tier Delaware limited liability company of ENA (“Napa”). Napa’s sole member 
is ENA and was organized to hold a member interest in Sonoma and to facilitate the financing of 
the Fishtail Interest 2 . Sonoma issued two types of member interests, a Class A member interest 
representing a .01 percent ownership interest and 100 percent voting control and a Class B 
member interest representing a 99.99 percent ownership interest. The Class A member interest 
in each of Sonoma and Napa is held by ENA. The Class A member interest in Sonoma was 
acquired in exchange for ENA’s capital contribution of the Fishtail Interest; the Class A member 
interest in Napa was acquired in exchange for ENA’s initial cash capital contribution. The Class 
B member interest in Sonoma was initially held by Napa which, in turn, transferred such Class B 


1 Capitalized terms not otherwise defined shall have the meanings ascribed to such terms in the particular 
document with which such terms are associated. 

2 ENA owns a .01% Class A membership interest and a 79.99% Class C membership interest in Fishtail; 
Annapurna, LLC, a Delaware limited liability company, owns a 20% Class B membership. 
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interest to Caymus Trust, a Delaware statutory business trust (the ‘Trust”), in exchange for 
proceeds of the subsequent financing. Consequently, the Class B member interest held by the 
Trust derivatively represents a 99.99 percent economic interest in the assets of Sonoma, a 
S200MM note with an 8.36% coupon, and secures the repayment of the funds borrowed with 
respect to such Class B member interest. 

The Trust purchased the Sonoma Class B member interest with the proceeds from the 
issuance of certain Notes and Certificates. The Trust obtained the proceeds by issuing Notes in 
the principal amount of $193,979,000 and Certificates having an aggregate base amount of 
$6,021,000. The repayment of the Notes and Certificates are secured by the Class B member 
interest in Sonoma and a total return swap (the “Swap”) written to the Trust by Enron pursuant 
to which the Trust is required to pay to Enron certain funds on deposit in the Collection Account 
(less the amount required to satisfy the Certificate Base Amount and the accrued but unpaid 
Certificate Yield). Enron, in turn, will pay an amount to the Trust equal to that owing with 
respect to the Notes. The following sets forth the mechanics by which the Owner Trustee shall 
distribute funds on deposit in the Collection Account: 

1) First, to the Agent, the sum of (i) accrued, unpaid Note interest, (ii) under expenses 
under the Facility Agreement, and (iii) on the Final Distribution Date, outstanding 
Note principal; 

2) Second, the amount payable to Enron pursuant to the Swap; 

(i) Fixed Amount to Enron: Prior to Final Distribution Date, the Interim 
Notional Amount or Monies Received. On Final Distribution Date, Monies 
Received less Certificate Investment, Monies Received, or the Notional 
Amount. 

(ii) Floating Amount to Trust: Prior to Final Distribution Date, Interest Payable 
and other costs pursuant to the Facility Agreement. On the Final Distribution 
Date, Interest Payable, other costs pursuant to the Facility Agreement, and 
the Notional Amount. 

3) Third, on or after the Final Distribution Date, accrued, unpaid Certificate Yield and 
Certificate Base Amount; and 

4) Fourth, any excess to Napa. 

Prior to the maturity date of the Notes and Certificates, and pursuant to the Section 
3.03(b) of the Sonoma Agreement, an Independent Auctioneer will commence an Auction 
pursuant to which any Persons (including Enron and its affiliates) are to bid for the Sonoma Class 
B member interest. The Independent Auctioneer will declare a Winning Bidder only if at least 
two offers from persons other than Enron or its affiliates are received. In the event that Enron or 
an affiliate is declared the Winning Bidder, the Independent Auctioneer must obtain an opinion 
from an Independent Appraiser prior to closing that the consideration offered by the Winning 
Bidder is fair (from a financial perspective) for such Class B member interest. At the closing of 
the sale of the Class B member interest, the Winning Bidder shall deliver the purchase price to the 
Trust in immediately-available funds and the Trustee, in turn, shall distribute all of the sale 
proceeds in accordance with the terms of the Swap, with the Lenders and Certificate Holders 
receiving up to that amount necessary to satisfy such obligations and the remainder (if any) paid 
to Enron. 

Pursuant to Section 2 of the Put Option Agreement, Sonoma or its assignee (the Trust) 
has the right (the “Put Option”) to require ENA to repurchase undivided interests in the Sonoma 
Class B interest (“Put Interests”) on any Payment Date; provided, the aggregate purchase price 
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may not exceed that amount necessary to satisfy the Lender obligations on such Payment Date. 
The Put Option is exercisable on any Payment Date with respect to which a Put Notice has been 
delivered to ENA. Upon exercise of the Put Option, ENA shall purchase the specified Percentage 
Interest pursuant to the Put Option Assignment and shall pay to Sonoma the applicable Purchase 
Price. Sonoma then distributes the proceeds 99.99% to the Class B member in accordance with 
Section 5.02 of the Sonoma Agreement. Notwithstanding, the aggregate amount of the 
distributions to the Class B member shall not exceed the Cut-off Amount, that amount necessary 
to pay (i) all principal and interest on the Notes, and (ii) all Certificate Base Amount and 
Certificate Yield. Distributions in excess of the Cut-off Amount shall accrue to the Sonoma Class 
A member. Finally, in the event that the Put Option has not been exercised and there is not a 
Winning Bidder, the Trust shall assign the Sonoma Class B member interest to Enron in return 
for the satisfaction of its obligations under the Total Return Swap. 

TAX CHARACTERIZATION 

Classification of the California Entities 


Treasury Regulation § 30i.7701-3(b) provides that a domestic partnership or limited 
liability company that has a single owner will be disregarded as an entity separate from its owner 
unless it elects to be classified as an association. Sonoma was organized to hold the Fishtail 
Class C Interest for the purpose of securing the repayment of amounts owing to the holders of 
the Trust Notes and Certificates and accordingly, Article 7.02 of the Sonoma Agreement 
provides that Sonoma will be disregarded as an entity separate from ENA as long as the 
membership interests of Sonoma are owned by ENA or a combination of ENA and another 
entity owned by ENA, and which entity itself is also disregarded as separate from ENA. For the 
reasons more fully described below, all of the ownership interests in Sonoma will be deemed 
owned by ENA and accordingly, Sonoma will be disregarded as an entity separate from ENA. 3 

Napa was organized for the purpose of acquiring the Class B member interest in Sonoma 
and selling such member interest to the Trust. All of the ownership interests in Napa are held by 
ENA, and Napa will not elect to be classified as an association. Accordingly, Napa will be 
disregarded as an entity separate from ENA. 

Section 1.61- 13(b) of the Regulations provides that if a corporation, for the sole purpose 
of securing the payment on its indebtedness, places property in trust under the control of a 
trustee authorized to invest and reinvest such sums, the property thus set aside by the corporation 
and held by the trustee is an asset of the corporation, and any gain arising therefrom is income of 
the corporation and shall be included as such in its gross income. The Trust was organized for 
the purpose of issuing the Trust Notes and Certificates and to hold the Sonoma Class B member 
interest. The Lenders and the Certificate Holders agreed to treat the Trust Notes and Certificates 
as debt for tax purposes. Accordingly, the Trust is properly viewed as a security device, rather 
than a trust. As such, the Trust is not required to file a tax return (other than with regard to state 
tax matters) under § 6012(a)(4) of the Code and should not need to obtain a taxpayer 
identification number under Code § 6109(a)(1). 

Classification of the Notes and Certificates 


3 See also PLR 19991 1033 (The Service held that a two-member LLC owned by Parent and Trust, itself 
owned 100% by Parent, was disregarded as separate from Parent. The purpose of the ownership structure 
was to prevent the trustee from placing the LLC into bankruptcy upon its own volition.) 
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The Notes and Certificates should be treated as debt for tax purposes. In making the 
determination between debt and equity, the courts have generally analyzed whether a particular 
instrument is indebtedness by considering different criteria or factors indicative of debt or 
equity 4 . Similarly, in Notice 94-47 the Service issued guidelines setting forth relevant factors for 
distinguishing between debt and equity, warning that it will scrutinize instruments designed to be 
treated as debt for income tax purposes, but as equity for regulatory, rating agency, or financial 
accounting purposes. 5 In the instant case, both the Notes and Certificates possess characteristics 
consistent with a debt characterization. For example, the instruments have a stated face amount, 
pay periodic interest to the holders and afford rights consistent with that of a debt instrument. 
Further, the economic incidents of ownership of the Fishtail Class C Interest remains with ENA 
and merely secures the repayment of the amounts owing on the Notes and Certificates. The 
Notes and Certificates are secured by the Sonoma Class B member interest which, in turn, is 
supported by the Fishtail Interest - the value of which is at least $225,000,000 (and at most 
$300,000,000), or approximately 12.5 percent greater than that necessary to service the debt. 
Thus, ENA bears the burden of repayment of the Sonoma Class B member interest through the 
overcollateralization of the Fishtail Interest. Likewise, ENA maintains control of the Fishtail 
Interest through its ownership of the Sonoma Class A member interest and retains any financial 
upside in the event of an Auction of the Class B member interest. 

Accordingly, in accordance with Town & Country Food Co. v. Commissioner , 5 1 T.C. 
1049 (1969), acq., 1969-2 C.B. xxv; United Surgical Steel Co. v. Commissioner , 54 T.C. 1215 
(1970), acq., 1971-2 C.B. 3; and G.C.M. 39584 (December 3, 1986), ENA should be viewed as 
the owner of the Fishtail Class C Interest and the Sonoma Class B member interest should be 
viewed as an interest in Fishtail securing the repayment of ENA’s obligation to the Lenders and 
Certificate Holders. Finally, because all of the parties have agreed to treat the Trust Notes and 
Certificates in a consistent manner as debt of ENA, the Commissioner v. Danielson, 378 F.2d 
771 (3 rd Cir.) cert, denied, 389 U.S. 858 (1967), line of cases should be inapplicable and the 
form of the transaction should be respected. 


4 See Tyler v. Tomlinson, 414 F.2d 844, 848 (5 th Cir 1969) (A court must “evaluate each of the 
factors... and then somehow weigh them in arriving at a decision); John Kelly Co. v. Commissioner, 326 
U.S. 521, 530 (1946) (“There is no one characteristic... which can be said to be decisive in the 
determination of whether the obligations are risk investments in the corporation or debts.”). 

5 While neither the Code nor the Regulations specifically define the characteristics that an instrument must 
possess to be classified as either debt or equity. Notice 94-47, 1994-1 C.B. 357, provides the following 
factors to consider: (1) whether there is an unconditional promise on the part of the issuer to pay a sum 
certain on demand or at a fixed maturity date that is in the reasonably foreseeable future; (2) whether the 
holders possess the right to enforce the payment of principal and interest; (3) whether the rights of the 
holders are subordinate to the rights of the general creditors; (4) whether the instruments give the holders 
the right to participate in the management of the issuer; (5) whether the issuer is thinly capitalized; (6) 
whether there is identity between the holders of the instruments and the stockholders of the issuer; (7) the 
label placed upon the instruments by the parties; and (8) whether the instruments are intended to be treated 
as debt or equity for non-tax purposes. 
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Transaction Leader: 
Accounting Contact: 
Legal Contact: 


OTHER INFORMATION 

Barry Schnapper, Global Finance 

Mike Patrick/Ryan Siruek, ENE Transaction Support 

Gareth Bahlman, Enron Global Finance - Legal 
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Unknown 

Fox, William 

Wednesday, October 25, 2000 5:56. PM 

’james.reilly.jr'; •steven.becton’; •dean.keiler'; 'amanda.angelini'; Yjck.caplan'; 'steve.baiilie' 
•william. fox* 

RE: Enron/Project Bacchus 


We have not made provision for this deal to be funded in the bank so let's make certain we remain 
confident of the capital markets funding at the price indicated - libo+80. Do not want client problem at 
the 99th hour. 


From: 

Sent: 

To: 

Cc: 

Subject: 


From: james.reiliy.ir [SMTP:james.reniy.jr@ssmb.ccml 

Sent: Tuesday. October 24. 2000 3:48 PM 

To; steve n.becion; dean.keiler; amanda.angelini; nck.caplan. steve.baillie 

Cc: . james.reilly.jr: wiiliam.fox 

Subject: . Enron/Project Bacchus 

Call from Dan Boyle: Conversations with us were put on hold last week while 
Enron works out unspecified internal issues. Dan sees NO chance that this 
deal will not go ahead - the only possible change highlighted was a 
different asset mix {Wind will be there in all cases); no further 
explanation given. Expects that everything will be worked out tomorrow or 
next - at that time they will call. 1 am travelling from midday tomorrow 
thru the end of the week (I will be in NY on Thurs/Fri) - be on the lookout 
for his -call.. 
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From; Angelini, Amanda tFF| 

Sent: Friday, December 08, 2000 12:39 PM 

To: * Angetini, Amanda [Flj; Hughes. Timothy [FI]: Gee. Steven [FI] 

Cc: Incontro. Steve [Flj; Caplan. Rick [Fi] 

Subject: RE: Bacchus Equity 


size 6M 

Original Message 

From: Angelini, Amanda [FI] 

Sent: Friday. December 08, 2000 12:30 PM 
To: Hughes, Timothy [FI]; Gee, Steven [FI] 

Cc: Incontro, Steve [FI]; Caplan, Rick [FI] 

Subject Bacchus Equity , 

As you know we are looking tor a balance sheet provider for the new Enron trade. Citibank will take the risk on the equity 
via a TRS with the balance sheet provider. Terms are as follows: 

Tenor - 3 by 3 mnth rolling - final maturity of 9mths 

Premium - preferably pay the premium at the earlier of termination on a 3mth roll date or maturity 

Instrument - balance sheet provider will purchase a certificate in a Delaware business trust 

Certificates are not rated and not registered under the securities act 

Balance Sheet Provider will have to sign an Investor Letter 

Must be a US Person. Accredited Investor and not a Benefit Plan Investor 

We have the trust agreement which sets all these things out fully. 

Capitlaization of the Trust 
97% debt - loan facility by Citibank 
3% equity - balance sheet provider 

Therefore if they own 100% of the equity they wll consolidate the trust 

Timing • we want to do this before Xmas if possible but definitely before yearend. 

Please provide feedback asap. Names, pricing etc - 1 can get on the phone with them to run through any questions. 

Let me know if you want me to swing by and go- over this. 


Amanda Angelini 
Salomon Smith Barney 
Credit 
Tel: 21 
Fax: 2 

amanda.angeiini@ssmb.com 
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Ffaneoi*, Tom {CflRM] 

From: Angetini, Amanda (Ft] 

Sent: Monday, December 11, 2000 \02 PM 

To: Warren. Doug [Fi] ~ .y. 

Cc: Francois. Tom fCHRMJ; Sendemagel, Donald [GCO]; Caplan. Rick [Fij; Becton. 

Steven [FI] 

Subject: Enron Bacchus 


Doug 

We are involved in another Enron trade whit* ultimately requires $1 94 million of debt and S6 
million of equity to fund a special purpose Delaware business trust, Citibank ftRB have agraari to 
provide a Smooth fatality lor the 194 M and also to take the credit risk on the equity portio n. The 
debt is backed by a TRS between Enron Norm America and the Trust We are gointj lo find a 
balance sheet provider and enter into a TRS with them - similar to the Yosemite and ECLN 
trades. 

Terms 

1 . 9 months - preferably with 2 x 90 day mutual puts in case Enron calls the structure or there is a 
capital markets taka out. 

2. Size - 6 M 

3. Return * NO return (principal or yield) until maturity or early termination. It the assets of the 
vehicle (ultimately Enron's pulp and paper trading business) are not sufficient to repay debt and 
equity then return could be zero. 

4. Yield - 1 5% - CDD retains difference between yield and cost of balance sheet provider. . 

Risk - GRB is taking the principal risk and cost of the balance sheet risk on the equity. We need 
to document this between the desk and the GRB. 

I will follow up with a termsheet for the TRS. 

Attached is a copy of a diagram of the underlying structure. 

E 

N***OrtaCrOogrom a 
P' 

Amanda Angelini 

Salomon Smich Barney 

Credit De rivatives ' 

Fax- 2 P ' I Redacted by Permanent Subcommittee on Investigations | 

amanda.anqelini9ssmb.com 
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Unknown 


From: 

Sent: 

To: 

Cc:- 

Subject: 


Ba'tifie, Sieve 

Wednesday, December 13, 2000 S:43 PM 
Fox, William; Junek, Lydia 
Baffle, Stave 
Enron follow-up 


Bill/Lydia - 

1. The Enron Credit Conference is Feb 5/6. Tom Stott will be attending, 
lydia - I calculate you will be on maternity leave. Bill - do you want to 
attend? 

2.1 spoke to Tim Proffitt, who is running the Garden State deal for Enron, 
and he subsequently left me a voicemail' that Ben was going to give you a call 
on Garden State. You can still need to talk to Andy afterwards if you. need to, 
but Ben thought he may expedite things by calling you first. Please let me 
know your reaction after you talk to him - I have a meeting with the company 
tomorrow at noon, arid they will a3k me where this stands. 

3. Oh the question on the "put" used in the Bacchus structure (bottom of page 

2. of the memo), I called Anne Yaeger (Enron) and she told me what she knew. The 
put is not in the schematic, but runs from Opus to Net Works. The put gives 
Opus the ability to put 91 % of its class B interest in Napa LLC to Net Work3 in 
return for a payment of $242. 5MM of principle + interest. If Enron did not 
perform under -the total return swap, Qpu3 could "put” the class B interest and 
receive payment from Net Works. In theory this provides a second way out for 
the 97% which is relying on the total return swap, but if Enron is not 
performing under the TRS, the financial condition of Net Works may be affected 
as well. The reason the put need3 to be there wa3 les3 clear to Anne, although 
it is a theoretical “technical* issue. She said that in the formation of the 

-structure, there is a theoretical period of time (nanosecond?) during which 
Opus has no liquidity because the layers below it have yet to be formed, and 
that this put gives 'Opus liquidity during thi3 nanosecond. Having this source 
of liquidity during this nanosecond is important in providing certain legal 
opinions, but she could not explain it more than that. We can talk to the 
lawyers and get a more complete explanation of the technical details if we need 
to. 

Regards. 


| Permanent Subcommittee on Investigations ! 
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From: 

Sent: 

To: 

Subject: 


Caplan, Rick [FI] 

Tuesday, December 19,- 2000 4:47 PM 
Angelini. Amanda [Fi] 

FW: Enron/ Bacchus 


Original Message 

From: Angelini, Amanda [FI] 

Sent: Friday, December 15, 2000 1:05 PM 

To: Baillie, Steve [Cm]: Junek, Lydia [CITI]; Fox, William {ClTt]; Lyons, Chris [CITI]; Reilly, James F [IBD]; Keller, 

Dean [IBD]; Warren, Doug [FI]; Francois, Tom [CRRM]; Bendemagel, Donald [GCO]; Bernstein, Saul [CITI]; Lee. Andrew 
P [FIN]; Holmes, Suzanne [CITI] 

Co: Caplan, Rick [Fi] 

Subject Re: Enron/ - Bacchus 


This email is to confirm the RAP treatment and booking procedures for the SI 94 million debt portion (the 'Loan') and 
approximately $6 million equity portion (the 'Certificates") of the Enron/Bacchus transaction. 

Citibank, N A-(Global Energy and Mining) will incur an increase of approximately $200 million to RAP assets upon closing 
of this trade (which is expected to be the week of December 1 8, 2000 but definitely prior to year end). Funding for the - • 
Certificates will be provided by a third party balance sheet provider. The risk associated with the Certificates has been 
approved through the standard CRB loan approval process. Derivatives has not been asked to opine on the risk ■ . ' 
associated with the Certificates. To address certain structural components of the transaction, the form of the instrument 
required for Citibank, N A to assume the economic risk on the Certificates will be a total return swap and not a debt 
obligation (e.g., loan agreement). To faciliate the booking of this transaction, Credit Derivatives has been asked to face 
the third party balance sheet provider. Thus, Credit Derivatives should be viewed as simply a booking entity. The risk, on 
the equity will remain with the bank book. 

After discussing with Accounting Policy, the RAP treatment should be that the Banking Book will view the Certificates as if 
it made a loan in the face amount of the Certificates. Credit Derivatives will not hold a RAP asset and'will not mark to- 
market the TRS for RAP purposes. 


Amanda Angelini 
Salomon Smith Barney 
Credit De rivatives 

Fax-?12 | Redacted bv Permanent Subcommitte e on Investigations 

amanda.angelini @ ssmb.com 
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Michael K Patrick 
01/11/2001 04:40 PM 


To: Kent Castieman/NA/Enron©Enron 

ca Bill W Brown/HOU/ECT@ECT, Jodi Coulter/HOU/ECT@ECT, Catherine Pemot/NAEnron@6NRON 

Subject Ra: Fishtail In EM Partners g . 


1 . the 1 25 structure is only good for 9 mo's do we need to extend? 


2. enron has retained an A share is Fishtail that was not sold in the 125 deal, i would think that would 
also be contributed to EIM partners. 

3. why would changing the TRS in the 1 25 deal lead to the EIM partners consolidating the Citi debt? 
Kent Castteman 01/1 1/2001 02:58 PM 


Kent Castl eman 01/11/2001 02:58 PM 

To- Michael K Patrick/NA/Enron©Enron 

cc: Bill W Brown/HOU/ECT @ECT, Jodi Coulter/HOU/ECrr@ECT, Catherine Pemot/NA/Enron@ENRON 

Subject Fishtail In EIM Partners 

Sorry the earlier email got sent by mistake before I finished it 

In talking to Jeff, he does not like the way 1 was proposing that Fishtail went into EIM Ptrs (specifically the 
manner in which Enron would recognize P&P margins through equity earnings instead of trading margins). 
Therefore after talking to Bill, can you look into the following as the way Fishtail is placed iti EIM Ptrs: 

• amend the TRS as necessary to get the desired accounting presentation of P&P margins 

• keep the Citibank 125 structure in place 

• have EIM Partners purchase the LJM interest In Fishtail (and terminate the Chase unfunded capital 
loan) 

Therefore at the end, Rshtail is owned by EIM Ptrs ( for interest currently held by LJM) and Citibank (as a 
result of the 1 25 transaction). ' 

i think that this may be ail that Is necessary but I'm not sure what interest E1M/ENE retained in Fishtail. If 
' th ere is some retained interest (other than the TRS) could/should this also be contributed? 

I thhk that this might work but am concerned that after this resiucturing, the 125 leg of the structure would 
look like a financing and therefore EIM Ptrs would have to consolidate the Citi debt of $250 MM (may be 
no big deal since EIM Partners is deconsolidated from Enron and as long as ENE/E1M can keep the TRS 
in place and reflect earnings as we would like). 

Thanks 

Kent 


Permanent Subcommittee on Investigations 
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From: Todd **• Mog3 

S«nt: • Wednesday, February 21, 20G1 7:52 PM 

Xo: ’Amanda Angeiini SSB.’ 

Subject: R£ 


I had an Enron question regarding the Enron gty provided for Baccus(sp?). Was there anything unusual in the gty as far 
as a grace period goes? 

Thanks, 


- — Original Message 

From: Amanda Angeiini SSB. (S\rrp3marKfa^geilni@ssrn6.coml 

Sant: Wednesday, February^!. 2C01 i:4B PM 

To: todd-i-mogS . 

Cc; Amanda Angeiini SSB. 

Subject: 


do J need to call you back - have been on the phone for 2 days 
Amanda Angeiini 
Salomon Smith Barney 


Credit De rivatives Structuring 

Faz- 2 ? 1 ^ 7 1 Redacted by Permanent Subcommittee on Investigations | 


amanda.angeltni@ssmb.ccm 
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From: 

Sent: 

To: 

Subject: 


Feintech, Lynn [Fi] 

Friday, May 04 1 2001 1 :02 PM 

Angelini, Amanda [FI]; Caplan. Rick {FI]; Leroux, Timothy {Fij; Warren, Doug {FI]: Keller. Dean 
|!BO]; Chrysikopoulos, John S {IBD] 

RE: phone call with bill brown. 


1 don’t know. 


— --Onginal Message — 

From: Angelini, Amanda [FI] 

Sent' Fridav May 04, 2001 12:44 PM _ 

To: Feintech. Lynn [FI]; Caplan, Rick [FI]; Leroux, Timothy [Ft]; Warren. Doug [Fi]; Keller. Dean [IBD]; Chrysikopoulos. 

John S [IBD] 

Subject: RE: phone call with bill brown. 

On point 2 * is that 200M in addition to paying down Bacchus or the same amount? My-recollection from yesterday was 
that the 2Q0M was coming in somehow to be applied to repay us under Bacchus and the liquidity facility was approximately 
$25 m. ■ • 


. 3 sounds fine. 

— Original Message 

From: Feintach, Lynn [Ft] 

To-* /SSutoaiida (FIJ; Caplan. Rick (FI): Leroux. Timothy (FI]; Warren, Doug [Fi]; Keller. Dean [IBD]; ; 
Chrysikopoulos, John S [IBD] 

Subject: phone call with bill brown. 


Bill just called. I have some updated info: 

. 1 .re the valuation of the trading business: the only way it eoulcf dec line from $200MM is from actual losses. He will 
work with the accountants to insure we are not exposed to an “impairment" type of writedown.. 

■ 2 The S200MM capital contribution will not come in upfront. It is enough to cover the debt service of Daishawa in a 
worst case scenario. Therefore it wouldn’t be available to cover increased cap ex. John, can you confirm that S200MM 
really is a conservative number to cover D’s debt service needs? He said if additional cap ex was required for garden 
state and neither party would put in the money, then that would be a liquidity event.. 

3. There is no stop loss for the trading business. 1 said then we needed something which said if there were Josses in 
' excess of the VAR limits for X number of times, then enron would need to either indemnify us or contnbute capital. He 
thought that was reasonable and is working with the accountants. 

That’s it for now. 


CITl-SPSI 0119002 
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Unknown 

Fox III, William T 

Wednesday, November 28, 2001 3:40 PM 
MattBssich, Omeifa M 
FW: ENRON EXPOSURE 112701 v1.xls 


For Bushneit 

Original Message 

From: Plncu, Amy K 

Sent: Tuesday, November 27, 2001 1:53 PM 

To; Fox HI, William T; Stott; Thomas D [CRRM] 

Cc lur.ek, Lydia G 

Subject: ENRON EXPOSURE 112701 vljds 

Latest ENE exposure (including requested changes). 



ENRON EXPOSURE 
112701 vlotis (... 


From: 

Sent: 

To: 

Subject: 
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amended and restated 
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amended and restated 
LIMITED PARTNERSHIP AGREEMENT 
OF 

SUNDANCE INDUSTRIAL PARTNERS, L.P. 

A Delaware Limited Partnership 

This AMENDED AND RESTATED LIMITED PARTNERSHIP AGREEMENT OF 
SUNDANCE INDUSTRIAL PARTNERS, L.P. (this "Agreement"), dated as of June 1. 2001 
(the “ Effective Date”), is adopted, executed and agreed to, for good and valuable consideration, 
by Enron Industrial Markets GP Corp., a Delaware corporation ("£7M % Enron Corp.. an 
Oregon corporation ("Enron”), Enron North America Corp., a Delaware corporation (“ENA”), 
and Salomon Brothers Holding Company Inc, a Delaware corporation (“ SBHC '). 

RECITALS 

WHEREAS, Sundance Industrial Partners, L.P. (the “ Partnership ”) was formed as a 
Delaware Limited Partnership on May 7, 2001 (the "Formation Date"), by the filing of a 
Certificate of Limited Partnership (the “Delaware Certificate”) with the Delaware Secretary of 
State. EIM was admitted to the Partnership as the General Partner, and ENA was admitted to the 
Partnership as the initial Limited Partner, in each case effective as of the Formation Date, 
pursuant to that certain Limited Partnership Agreement of the Partnership, dated as of the 
Formation Date (the “ Original Agreement"). 

WHEREAS, EIM, ENA, Enron and SBHC now desire to amend and restate the Original 
Agreement in its entirety and, in connection therewith, to evidence the admission of Enron and 
SBHC as Limited Partners. 

WHEREAS, it is the intention of the Partners that the Partnership will conduct business 
as described herein from and after the Effective Date with the Partners as all of the Partners of 
the Partnership. 

NOW THEREFORE, for good and valuable consideration, EIM, ENA, Enron and SBHC 
hereby amend and restate the Original Agreement as follows: 


ARTICLE I 
DEFINITIONS 


1.01 Rules of Construction. 

Unless the context requires otherwise: (a) the gender (or lack of gender) of all words 
used in this Agreement includes the masculine, feminine, and neuter; (b) references to Articles 
and Sections refer to Articles and Sections of this Agreement; (c) references to Exhibits are to 
the Exhibits attached to this Agreement, each of which is made a part hereof for all purposes; (d) 
all accounting terms not specifically defined herein shall be construed in accordance with GAAP, 
except with respect to Capital Accounts and the items used in computing the Capital Accounts 


Sundance Partnership Agreement - v. 1 5. DOC 


CONFIDENTIAL 


CITI-SPS1 0016049 



and except as otherwise specified herein: t e) the words “hereof." “herein." 'here 1 '', “ 
’‘hereunder” and other similar terms refer to this Agreement as a whole: i ft in the computation of 
periods of time, the word “from” means “from and including” and the words “to” and "until" 
mean “to but excluding;*’ (g) a reference to a Person includes the successors and permitted 
assigns of such Person but such reference shall not modify the terms governing the assignment of 
rights and obligations hereunder: (h) the term “including" means “including, without limitation.” 
(0 references to applicable Laws refer to such applicable Laws as they may be amended from 
time to time, and references to particular provisions of an applicable Law include any- 
corresponding provisions of any succeeding applicable Law; and (j) references to money refer to 
legal currency of the United States of America. 

1.02 Definitions. 

As used in this Agreement, the following terms have the respective meanings set forth 
below or set forth in the Sections referred to below (and grammatical variations of such terms 
have correlative meanings): 

“Act” the Delaware Revised Uniform Limited Partnership Act and any successor statute, 
as amended from time to time, 

“1935 Act” has the meaning given such term in Section 3 .03(a)(x). 

“Adjusted Capital Account ” means the Capital Account maintained for each Partner, (a) 
increased by any amounts that such Partner is obligated to restore or is treated as obligated to 
restore under Treasury Regulation Sections 1.704-l(b)(2)(ii)(c) > 1.704-2(g)(l) and 1.704-2(i)(5), 
and (b) decreased by any amounts described in Treasury Regulation Section 1.704- 
l(b)(2Xii){d)(4), (5) and (6) with respect to such Partner. This definition shall be interpreted 
consistently with Treasury Regulation Section 1. 704-1 (b) (2)(ii)(d). 

“Administrative Services Agreement ” means the Administrative Services Agreement 
dated of even date herewith between ENA and SBHC, as amended, restated or modified from 
time to time in accordance with the terms thereof. 

“Affiliate” with respect to any Person, any Person directly or indirectly controlling, 
controlled by or under common control with such Person; provided that references to Affiliates 
of Enron shall refer also to (i) any Person in which Enron retains voting or management control, 
(ii) any Person in which Enron retains, directly or indirectly, economic exposure to or ownership 
of no less than 20% of the earnings of such person, and (iii) any Person formed as part of a 
structured financing transaction involving Enron or another Affiliate of Enron. For the purpose 
of this definition and Section 6.03, “control" (including, with conelative meanings, the terms 
“controlling”, “controlled by” and “under common control with”), as used with respect to any 
Person, mean the possession, directly or indirectly, of the power to direct or cause the direction 
of the management and policies of such Person, whether through the ownership of voting 
securities or by contract or agency or otherwise. Notwithstanding the foregoing, (a) the Limited 
Partners (other than the Class A Limited Partner which is, other than by virtue of the 
relationships created by this Agreement, an Affiliate of Enron as defined in this paragraph) and 
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SBHC * by virtue of the relationship created by the Administrative Serv ices Agreements 'h.:,. ;- A .: 
be considered to be Affiliates of Enron, of other Affiliates of Enron, of the General Fame: or ,.f 
the Partnership, and (b) the Partnership shall not be considered an Affiliate of Enron. 

“Aggregate Set Losses” means, as of the end of any Quarterly Period, the amount that is 
the sum {if, but only if, such sum is a negative number) of (i) the aggregate value of the 
Contributed Assets set forth in Section 4.01(b), (ii) the Commitment of the Gass C Limited 
Partner, (fit) the Initial Capital Contribution of the Class B Limited Partner, (tv) the highest 
outstanding value at any time of Stadacona debt supported by Enron (which in any event will be 
not less than $360 million) and (v) the aggregate net earnings or losses, determined in 
accordance with GAAP, incurred by the Partnership from the Effective Date to such date. 

“ Agreement ” has the meaning given such term in the introductory paragraph of this 
Agreement. 

“Asset Acquisition Agreements ” means the contracts and agreements whereby the 
Physical Assets (or any related rights or assets and Persons held by the Persons constituting the 
Physical Assets) were acquired by Enron or such Affiliates, as described in Schedule II hereto. 

“Assignee” any Person that acquires a Partnership Interest or any portion thereof through 
a Disposition; provided, however, that, an Assignee shall have no right to be admitted to the 
Partnership as a Limited Partner except in accordance with Sections 3.04(a) and 3.04(c). 

“Board of Directors ” has the meaning given such term in Section 6.05(a). 

“Book Value ” with respect to any property, such property’s adjusted basis for federal 
income tax purposes, except as follows: 

(a) The initial Book Value of any property contributed by a Partner to the 
Partnership shall be the agreed value of such property as determined by the Partners; 

(b) The Book Values of all property shall be adjusted to equal its fair market 
value as determined in accordance with Section 6.01(c) in connection with a 
Mark-to-Market Event; 

(c) The Book Value of any property distributed to a Partner shall be the fair 
market value of such property as determined in accordance with Section 6.01(c); and 

(d) The Book Values of all property shall be increased (or decreased) to 
reflect any adjustments to the adjusted basis of such property pursuant to Code Section 
734(b) or Code Section 743(b), but only to the extent that such adjustments are taken into 
account in determining Capital Accounts pursuant to Treasury Regulation Section 1.704- 
1 (b)(2)(iv)(m) and clause (f) of the definition of Profits and Losses. 

If the Book Value of property has been determined or adjusted pursuant to clauses (a), (b) or (d) 
hereof, such Book Value shall thereafter be adjusted by the Depreciation taken into account with 
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respect to such property for purposes of computing Profits and Losses and other items aiU'cuted 
pursuant to Article V. 

“ Business Day " any Day other than a Saturday, a Sunday, or a holiday on which 
commercial banks in the State of New York or the State of Texas are closed. 

'* Capital Account ” has the meaning given such term in Section 4.06. 

“Capital Contribution" with respect to any Limited Partner, the amount of money and 
the Book Value of any assets (other than money) contributed to the Partnership by the Limited 
Partner. Any reference in this Agreement to the Capital Contribution of a Limited Partner shall 
include a Capital Contribution of its predecessors in interest. 

“Claim” any and all judgments, claims, causes of action, demands, lawsuits, suits, 
proceedings. Governmental investigations or audits, losses, assessments, fines, penalties, 
administrative orders, obligations, costs, expenses, liabilities and damages (whether actual, 
consequential or punitive), including interest, penalties, reasonable attorney’s fees, 
disbursements and costs of investigations, deficiencies, levies, duties and imposts. 

“Class A Limited Partner 9 ENA and any other Person hereafter admitted to the 
Partnership as a Class A Limited Partner as provided in this Agreement, but such term does not 
include any Person who has ceased to be a Class A Limited Partner in the Partnership in 
accordance with the terms of this Agreement. 

" Class A Limited Partnership Interest ” the Partnership Interest held by a Class A 
Limited Partner. 

“Class B Limited Partner” SBHC and any other Person or Persons hereafter admitted to 
the Partnership as a Class B Limited Partner as provided in this Agreement, but such term does 
not include any Person who has ceased to be a Class B Limited Partner in the Partnership in 
accordance with the terms of this Agreement. 

" Class B Limited Partnership Interest ” the Partnership Interest held by a Class B 
Limited Partner. 

“Class C Limited Partner” Enron and any other Person hereafter admitted to the 
Partnership as a Class C Limited Partner as provided in this Agreement, but such term does not 
include any Person who has ceased to be a Class C Limited Partner in the Partnership in 
accordance with the terms of this Agreement. 

“Class C Limited Partnership Interest” the Partnership Interest held by a Class C 
Limited Partner. 

“Code” means the Internal Revenue Code of 1 986, as amended. 

“Commitment” means for each Partnership Interest, subject in each case to adjustments 
on account of Dispositions and issuances of new Partnership Interests as provided in this 
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Agreement. the amount specified tor such Partnership interest as its Commitment m Sectii-r. 
4.01(c) . 


“ Competitor of Enron ” any Person who conducts any significant operations in (or that 
has any Subsidiary or Affiliate that is a “significant subsidiary" within the meaning of Rule l- 
02(w) of Regulation S-K. promulgated by the Securities and Exchange Commission conducting 
operations in) energy and energy or commodity related businesses, including, without limitation, 
exploration, production and transportation of natural gas, crude oil and other hydrocarbons 
worldwide, the generation, transmission and distribution of electricity, the marketing of natural 
gas, electricity and other energy and energy intensive commodities, including production and 
marketing of pulp and paper, lumber and steel, and related risk management and finance services 
worldwide, the development, construction and operation of power plants, pipelines and other 
energy and commodity related assets worldwide, the retail and wholesale energy services 
business and businesses relating to the provision of communications, telecommunications, fiber 
optics, internet and commodities trading and intermediation products and services, except in each 
case for Persons whose primary business is banking, insurance, investment banking, investment 
management or other investing and financial services. 

“Confidential Information” all information and data (whether oral, written, or 
electronic, and including all copies thereof) that are furnished or submitted to a Limited Partner 
or its Affiliates (other than Enron and its Affiliates) with respect to the Partnership and its 
Subsidiaries, EIM, Enron or Enron's Affiliates. Notwithstanding the foregoing, the term 
“ Confidential Information ” shall not include information or data (a) that is or may become 
generally available to the public, (b) that is known to the receiving party at the time of disclosure 
or is thereafter acquired at any time from a source other than the Partnership, Enron or an Enron 
Affiliate that was not known to the receiving party to be prohibited from making disclosure or (c) 
that the receiving party can reasonably demonstrate is hereafter independently developed by the 
receiving party. 

“Consolidated” refers to the consolidation of the accounts of the Partnership and its 
Subsidiaries in accordance with GAAP. 

“Contributed Assets” has the meaning set forth in Section 4.01(b). 

“Credit Event ” means any of the following: 

(a) Enron shall generally not pay its debts as such debts become due, or shall 
admit in writing its inability to pay its debts generally, or shall make a general assignment 
for the benefit of creditors; or any proceeding shall be instituted by or against Enron 
seeking to adjudicate it as bankrupt or insolvent, or seeking liquidation, winding up, 
reorganization, arrangement, adjustment, protection, relief or composition of it or its 
debts under any law relating to bankruptcy, insolvency or reorganization or relief of 
debtors, or seeking the entry of an order for relief or the appointment of a receiver, trustee 
or other similar official for it or for any substantial part of its property and, in the case of 
any such proceeding instituted against it (but not instituted by it), shall remain 
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undismissed or unstayed for a period of 6«» days: or Enron shall take an> corporate action 
to authorize any of the actions set forth above in this subsection (a): 

(b) Enron fails to perform, after notice from the General Partner or the Board 
of Directors {as the case may be) or from the Class B Limited Partner, any of its 
obligations under Section 2.01 of the Enron Agreement; or 

(c) Enron fails to perform after applicable notice and opportunities to cure any 
of its material obligations .under credit support agreements relating to indebtedness 
incurred in respect of Stadacona (including any total return swaps executed by Enron for 
the benefit of the lenders with respect to such indebtedness). 

“Day” a calendar day; provided, however, that, if any period of Days referred to in this 
Agreement shall end on a Day that is not a Business Day, then the expiration of such period shall 
be automatically extended until the end of the first succeeding Business Day. 

“Deadlock” means the failure, continued for a period of fifteen days (or, in the case of 
matters presented to the Board of Directors on or before December 4, 2001, one day) after 
presentment to the Board of Directors for approval, of the Board of Directors acting in good faith 
to achieve a Majority in respect of any decision requiring the approval of a Majority of the Board 
of Directors pursuant to this Agreement. 

“Debt” of any Person means, at any date, (determined without duplication), (a) all 
indebtedness of such Person for borrowed money; (b) all obligations of such Person for the 
deferred purchase price of property or services (other than, trade payables incurred in the ordinary 
course of such Person's business, but only if and for so long as the same remain payable on 
customary trade terms); (c) all obligations of such Person evidenced by notes, bonds, debentures 
or other similar instruments; (d) all obligations of such Person created or arising under any 
conditional sale or other title retention agreement with respect to property acquired by such 
Person (even though the rights and remedies of the seller or the lender under such agreement in 
the event of default are limited to repossession or sale of such property); (e) all capitalized lease 
obligations of such Person; (f) all obligations, contingent or otherwise, of such Person in respect 
of acceptances, letters of credit or similar extensions of credit; (g) all obligations of such Person 
to redeem, retire, defease or otherwise make any payment in respect of shares of capital stock of 
such Person (except to the extent payable in additional capital stock of such person); (h) all net 
payment obligations of such Person in respect of hedging agreements not entered into in the 
ordinary course of the Designated Business; (i) all indebtedness of other Persons referred to in 
clauses (a) through (h) above or clause (j) below guaranteed by such Person; and (j) all 
indebtedness referred to in clause (a) through (i) above secured by (or for which the holder of 
such Indebtedness has an existing right, contingent or otherwise, to be secured by) any lien on 
property or revenues of such Person even though such Person has not assumed or become liable 
for the payment of such indebtedness. ** Default Interest Rate” means a rate per annum equal to 
the lesser of (a) 2% plus a varying rate per annum that is equal to the interest rate publicly quoted 
by Citibank, N.A. from time to time as its prime commercial or similar reference interest rate,, 
with adjustments in that varying rate to be made on the same date as any change in that rate, and 
(b) the maximum rate permitted by applicable Law. 
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"Delaware Certificate" has the meaning given such term in the Recitals. 

" Delinquent Partner” has the meaning given such ferm in Section 4.04(a). 

**■ Depreciation ” means for each Fiscal Year, an amount equal to the depreciation, 
amortization or other cost recovery deduction allowable for federal income tax purposes with 
respect to property for such Fiscal Year, except that (a) with respect to any property the Book 
Value of which differs from its adjusted tax basis for Federal income tax purposes and which 
difference is being eliminated by use of the “remedial method” pursuant to Treasury Regulation 
Section 1.704-3(4), Depredation for such Fiscal Year shall be the amount of book basis 
recovered for such Fiscal Year under the rules prescribed by Treasury Regulation Section 
1.704-3(d)(2), and (b) with respect to any other property the Book Value of which differs from 
its adjusted tax basis at the beginning of such Fiscal Year, Depreciation shall be an amount 
which bears the same ratio to such beginning Book Value as the federal income tax depreciation, 
amortization, or other cost recovery deduction for such Fiscal Year bears to such beginning 
adjusted tax basis; provided that if the adjusted tax basis of any property at the beginning of such 
Fiscal Year is zero, Depreciation with respect to such property shall be determined with 
reference to such beginning value using any reasonable method selected by the General Partner. 

“Designated Business n means the Designated Trading Business, the ownership of the 
Physical Assets and the operations conducted thereby and any additional investments or 
activities approved as Designated Business pursuant to Section 6.01(g). 

“ Designated Trading Business” means the use of the wholesale business trading model 
heretofore developed by the wholesale services group of Enron for the creation of value by the 
development of efficient and price-transparent markets in the Forest Products business through 
the establishment and operation, acting as a principal, of a real-time physical and financial 
trading system encompassing the execution and delivery of trading contracts relating to the 
purchase and sale of physical products in the Forest Products business, and the marketing and 
provision of financial risk management services or contracts (such as swap agreements and 
option agreements) solely relating to the prices of physical products produced in the Forest 
Products business and to price differentials relating to such physical products between different 
delivery points, times or grades, as conducted for the benefit of Fishtail prior to the Effective 
Date and, through Fishtail, for the benefit of the Partnership after the Effective Date. 

“ Designee ” has the meaning given such term in Section 6.03(d). 

“Dispose”, “ Disposing ” or “Disposition” with respect to any asset (including a 
Partnership Interest or any portion thereof), a sale, assignment, transfer, conveyance, gift, 
exchange or other disposition of such asset, whether such disposition be voluntary, involuntary 
or by operation of applicable Law, including the following: (a) in the case of an asset owned by 
a natural person, a transfer of such asset upon the death of its owner, whether by will, intestate 
succession or otherwise; (b) in the case of an asset owned by an entity, (i) a merger or 
consolidation of such entity (other than where such entity is the survivor thereof), (ii) a 
conversion of such entity into another type of entity, (iii) transfer of a Majority of the voting or 
economic interest in such entity, or (iv) a distribution of such asset, including in connection with 
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the dissolution, liquidation, winding-up or termination of such emit}; and !c> a n 

connection with, or in lieu of. a foreclosure of an Encumbrance, hut such terms shall not include 
the creation of an Encumbrance. 

“ Disqualifying Disposition ** means any Disposition of any Partner's Partnership Interest 
if and to the extent that giving effect thereto would result in the Partnership being owned by- 
more than 50 PTP Relevant Persons. 

“ Dissolution Event ” has the meaning given such term in Section 9.01. 

“ Distribution Date ” March 31, June 30, September 30 and December 31 of each year, 
commencing with June 30, 2001 and ending upon a Dissolution Event; provided that if any 
Distribution Date would otherwise fall on a Day that is noi a. Business Day, then the relevant 
Distribution Date will be the first following Day that is a Business Day unless that Day falls in 
the next calendar month, in which case that date will be the first preceding Day that is a Business 
Day. 

“Economic Risk of Loss” has the meaning given such term in Treasury Regulation 
Section 1.752-2(a). 

" Effective Date” has the meaning given such term in the introductory paragraph of this 
Agreement. 

“ EIM ” has the meaning given such term in the introductory paragraph of this Agreement. 

“EIM Holdings I ” means EIM Holdings I (Netherlands) BV, a Dutch company and the 
holder of all of the outstanding equity interests in EIM Holdings II. 

“E/M Holdings 11 ” means EIM Holdings II (Netherlands) BV, a Dutch company and the 
holder of all of the outstanding equity interests in EIM Holdings Canada. 

« e/M Holdings Canada” means EIM Holdings (Canada) Co, a Nova Scotia unlimited 
company and the holder of all of the outstanding equity interests in Compagnie de Papier 
Stadacona Ltee. 

U EIM Holdings Inc. n means EIM Holdings (US) Inc, a Delaware corporation and the 
holder of all of the equity interests in SATCO. 

“EIPLP” means Enron Industrial Partners, LP, a Delaware limited partnership and the 
owner of all of the outstanding capital stock of EIM Holdings I and EIM Holdings Inc., which is 
to be dissolved after the equity interests of EIPLP are contributed to the Partnership. 

“EISA” has the meaning given such term in the introductory' paragraph of this 
Agreement. 
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“ Encumber ”, “ Encumbering ”, or u Encumbrance ” the creation of a security interest, 
lien, pledge, mortgage or other encumbrance, whether such encumbrance be voluntary, 
involuntary or by operation of applicable Law. 

“Enron” has the meaning given such term in the introductory paragraph of this 
Agreement. 

“ Enron Agreement” the Enron Agreement in the form attached hereto as Exhibit B 
whereby Enron agrees to cause (a) the General Partner to perform its obligations hereunder, (b) 
ENA to make the loans contemplated by the Liquidity Facility as and to the extent contemplated 
thereby and (c) ENA to perform its obligations under the Administrative Services Agreement. 

“Environmental Laws” means all Laws relating to the protection of human health or the 
environment, including: (i) all requirements pertaining to reporting, licensing, permitting, 
investigating and remediating emissions, discharges, releases or threatened releases of Hazardous 
Material, whether solid, liquid or gaseous in nature, into the air, surface water, groundwater or 
land, or relating to the manufacture, processing, distribution, use, treatment, storage, disposal, 
transport or handling of Hazardous Material, whether solid, liquid or gaseous in nature; and (ii) 
all requirements pertaining to the protection of the health and safety of employees or the public. 

“ERISA ” has the meaning given such term in Section 3.03(a)(xii). 

“Excluded A ctivity ” means; 

(a) Subject to Section 6.01(g), any investment or other business or 
commercial activity of any kind or character in any industry or line of business or 
commerce, domestic or international, other than the Designated Business; 

(b) any investment or activity if, after giving effect thereto and as a result 
thereof, the Partnership, the General Partner, Enron or any of its Affiliates would be 
deemed to be (i) a public utility holding company subject to registration under the Public 
Utility Holding Company Act of 1935 or would be subject to regulation as a utility under 
the laws of any jurisdiction to which any of them are not subject on the Effective Date, or 
(ii) an investment company required to register as such under the Investment Company 
Act; 

(c) any investment or activity that is determined to be art Excluded Activity as 
provided in Section 6.01(g); 

(d) any investment or business activity of any kind or character (other than 
any Designated Business contributed to the Partnership) conducted by Enron or any 
Affiliate of Enron on the date hereof, including (i) exploration, production and 
transportation of natural gas, crude oil and other hydrocarbons worldwide; (ii) the 
generation, transmission and distribution of electricity; (iii) the marketing of natural gas, 
electricity and other energy and energy intensive commodities; (iv) execution and . 
delivery of trading contracts relating to the purchase and sale of debt and equity 
securities, physical products, including steel, metals and minerals, agricultural products, 
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soft commodities, and advertising or contracts allocating defined risks, including 
emissions credits and weather, (v) risk management and finance services worldwide; (vi) 
the development, construction and operation of power plants, pipelines and other energy 
and commodity related assets worldwide; (vii) the retail and wholesale energy services 
business; and (viii) businesses relating to the provision of communications, 
telecommunications, fiber optics, internet and broadband trading and intermediation 
products and services. 

“FAA"has the meaning given such term in Section 1 1.12. 

“ Facility ” means any combination of structures, groups of structures or other 
constructions, or any assets, real or personal, tangible or intangible, together with any related 
land or space, machinery, fixtures, equipment, and necessary or ancillary devices and things 
constructed, fabricated, designed or otherwise collectively designated or set aside to operate as 
an ongoing business. 

“Fiscal Year” means the year commencing on each January 1 and ending on each 
December 31. 

“ Fishtail ” means Fishtail LLC, a Delaware limited liability company. 

"Foreclosure" has the meaning given such term in Section 3.04(a). 

“ Forest Products ” means the purchase and sale cf logs, wood pulp, raw and finished 
lumber, paper and related products. 

“Formation Date ” has the meaning given such term in the Recitals. 

“GAAP” means United States generally accepted accounting principles and policies 
consistent with those applied in the audited financial statements referred to in Section 8.01(b). 

“Garden State” means Garden State Paper Company, LLC, a Delaware limited liability 
company. 

“General Partner” EIM and any other Person hereafter admitted to the Partnership as a 
General Partner as provided in this Agreement, but such term does not include any Person who 
has ceased to be a General Partner in the Partnership in accordance with the terms of this 
Agreement 

“General Partner Indemnified Person ” has the meaning given such term in Section 

6.04(a). 

« General Partnership Interest” the Partnership Interest held by a General Partner. 

“Hazardous Material * means any substance: (i) the presence of which could result in 
liability or in an investigation or remediation under any Environmental Law; (ii) which is or- 
becomes defined as a “hazardous waste" or “hazardous substance” under any Environmental 
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Law; (iii) which is toxic, explosive, corrosive, flammable, infectious, radioactive, carcinogenic, 
mutagenic or otherwise hazardous and is or becomes regulated by any governmental or 
regulatory authority, (iv) the presence of which causes or threatens to cause a nuisance or poses 
or threatens to pose a hazard to property or to the health or safety of Persons; (v) which contains 
gasoline, diesel fuel or other petroleum hydrocarbons; or (vi) which contains polychlorinated 
byphenols or asbestos. 

“Indemnifying Partner” has the meaning given such term in Section 6.04(b). 

" Initial Capital Contribution” means the initial Capital Contribution made by a Limited 
Partner pursuant to Section 4.01 . 

“ Interest Certificates” has the meaning given such term in Section 3.02. 

“ Investment Company Act ” the Investment Company Act of 1 940, as amended. 

“Law” means any law, treaty, statute, rule, regulation, order, code, judgment, decree, 
injunction, writ, requirement or decision of or agreement with or by any government or 
governmental department, commission, board, court, authority or agency having jurisdiction of 
the matter in question. 

“Lending Partner ” has the meaning given such term in Section 4.04(a)(iv). 

“LIBOR” means an interest rate that is (a) the rate per annum (rounded upward, if not an 
integral multiple of 1/100 of 1%, to the nearest 1/100 of 1% per annum) appearing on Telerate 
Page 3750 (or any successor page) as the London interbank offered rate for deposits in Dollars at 
approximately 11:00 a.m. (London time) two business days before the first day of the relevant 
Quarterly Period for a term comparable to such Quarterly Period; (b) if for any reason the rate 
specified in clause (a) of this definition does not so appear on Telerate Page 3750 (or any 
successor page), the rate per annum (rounded upward, if not an integral multiple of 1/1 00 of 1 %, 
to the nearest 1/100 of 1% per annum) appearing on Reuters Screen L1BO page (or any successor 
page) as the London interbank offered rate for deposits in Dollars at approximately 1 1 .00 a.m. 
(London time) two business days before the first day of such Quarterly Period for a term 
comparable to such Quarterly Period; provided , however, if more than one rate is specified on 
Reuters Screen L1BO page (or any successor page), the applicable rate shall be the arithmetic 
mean of all such rates; and (c) if the rate specified in clause (a) of this definition does not so 
appear on Telerate Page 3750 (or any successor page) and if no rate specified in clause (b) of 
this definition so appears on Reuters Screen LiBO page (or any successor page), the interest rate 
per annum (rounded upward to the nearest whole multiple of 1/16 of 1% per annum if such rate 
is not such a multiple) equal to the rate per annum at which deposits in Dollars are offered by the 
principal office of Citibank, N.A.. in London, England to prime banks in the London interbank 
market at 1 1:00 A.M. (London time) two Business Days before the first day of such Quarterly 
Period. 

“Limited Partner ” a Class A Limited Partner, a Class B Limited Parmer or a Class C 
Limited Partner, or any Person hereafter admitted to the Partnership as a limited partner of the 
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Partnership as provided in this Agreement, but such term does not include any Person who has 
ceased to be a limited partner of the Partnership in accordance with the terms of this Agreement. 

"Liquidity Facility" means, subject to Section 4,01 of the Enron Agreement, a 
commitment from Enron or an Affiliate thereof to arrange or to make loans under a liquidity loan 
facility for the businesses owned by the Partnership in the initial amount of S25 Million, to be 
evidenced by a revolving promissory note in the form attached hereto as Exhibit C and to be 
used, if needed, to provide liquidity for operating requirements. 

“ Losses * has the meaning given such term in Section 6.04(a). 

"Majority" means more than 50.00%. 

« Majority Interest" with respect to any class of Partners, means Partners of such class 
holding a Majority in Sharing Ratios held by Partners of such class. 

“Mark-to-Market Event" any of the following: (a) the acquisition of a Partnership 
Interest by any new or existing Partner in exchange for more than a de minimis Capital 
Contribution to the Partnership; (b) the distribution by the Partnership to a Partner of more than a 
de minimis amount of property as consideration for a Partnership Interest; and.(c) the liquidation 
of the Partnership within the meaning of Treasury Regulation Section l,704-l(b3(2)(iiXg)(l) 
(other than pursuant to Code Section 708(b)(1)(B)); provided that adjustments pursuant to 
clauses (a) and (b) above shall be made only if the General Partner reasonably determines that 
such adjustments are necessary or appropriate to reflect the relative economic interests of the 
Partners in the Partnership. 

"Material Adverse Effect" has the meaning given such term in Section3.03(b)(ii). 

* Maturity/Gap Risk Limit Violations ” a violation of the limits on risks related to non- 
parallel changes of forward prices or interest rates established for the Designated Business from 
time to time pursuant to the Risk Management Policy. 

“Minimum Gain " has the meaning given such term in Treasury Regulation Section 
1.704-2(d). 

“Net Contributed Capital" with respect to any Partner as of any date of determination, 
means the aggregate amount of Capital Contributions theretofore made by such Partner to the 
Partnership minus the amount of distributions theretofore received by such Partner as a return of 
capital from the Partnership. 

“Nonrecourse Deductions " has the meaning given such term in Treasury Regulation 
Section 1.704-2(b). 

“Nonrecourse Liability" has the meaning given such term in Treasury Regulation 
Section 1.752*l(a)(2). 

“Notice" has the meaning given such term in Section 6.02(a). 
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“ Original Agreement” has the meaning given such term in the Recitals. 

“Partner” means any of the General Partner and the Limited Partners. 

“ Partner Indemnified Person” has the meaning given such term in Section 6.04(b). 

“ Partner Nonrecourse Debt” has the meaning given such term in Treasury- Regulation 
Section 1.704-2(b)(4). 

“ Partner Nonrecourse Debt Minimum Gain " has the meaning given such term in 
Treasury Regulation Section 1 .704-2(i)(2). 

u Partner Nonrecourse Deductions ” has the meaning given such term in Treasury 
Regulation Section 1.704-2(0(1). 

“Partnership” the meaning given such term in the Recitals. 

“Partnership Interest ” with respect to any Partner, such Partner’s Partnership interest in 
the Partnership, which represents (a) that Partner’s status as a Partner; (b) that Partner’s right to 
receive distributions and allocations from the Partnership; (c) all other rights, benefits and 
privileges enjoyed by that Partner (under the Act, this Agreement, or otherwise) in its capacity as 
a Partner, including that Partner’s rights to vote, consent and approve and otherwise to 
participate in the management of the Partnership; and (d) all obligations, duties and liabilities 
imposed on that Partner (under the Act, this Agreement or otherwise) in its capacity as a Partner, 
including any obligations to make Capital Contributions. 

“Permitted Assets n (a) the Contributed Assets (including any Class B Interests in 
Sonoma, or the equity interests in any Person holding the Class B interest in Sonoma purchased 
with the cash described in Section 4.01(b) hereof), (b) any assets acquired by the Partnership in 
accordance with Section 6.01(g) hereof; (c) property or cash contributed as Capital Contributions 
pursuant to Section 4.02 hereof or as otherwise approved by the Partners, and (d) cash or 
property received by the Partnership in respect of the assets described in (a) through (c) of this 
paragraph and investments and proceeds of investment in respect thereof as permitted under 
Section 4.03(b). 

“Person” has the meaning given that tenn in Section 17-101(13) of the Act. 

" Physical Assets " means all of the outstanding capital stock, partnership interests, 
limited liability company interests or other equity ownership interests in (a) EIPLP , and, through 
EIPLP, EIM Holdings I, EIM Holdings II, EIM Holdings Canada and Compagnie de Papier 
Stadacona Ltee (collectively, “ Stadacona”\ EIM Holdings Inc., and through EIM Holdings Inc., 
SATCO and (b) Garden State. 

“Preferred Applicable Distribution Rate ” means a variable per annum preferred equity 
dividend or distribution rate equal to LIBOR plus 6.7%. 
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"Preferred Dividend Distribution Amount ” has the meaning given such term in Section 

5.01(d). 

“Preferred Return ” with respect to Class B Limited Partnership Interests for any 
Quarterly Period, an amount equal to (a) the Preferred Applicable Distribution Rate divided by 

(b) four, multiplied by (c) the sum of (i) the weighted average amount of Net Contributed Capital 
in respect of such Class B Limited Partnership Interest outstanding during such Quarterly Period 
and (ii) all unpaid Preferred Return accumulated prior to such Quarterly Period in respect of such 
Class B Limited Partnership interest. 

“Profits” and “ Losses ” for federal income tax purposes and for each Fiscal Year, an 
amount equal to the Partnership's taxable income or toss for such Fiscal Year, determined in 
accordance with Code Section 703(a) (for this purpose, all items of income, gain, loss, or 
deduction required to be stated separately pursuant to Code Section 703(a)(1) shall be included 
in taxable income or loss), with the following adjustments (without duplication): 

(a) Any income of the Partnership that is exempt from Federal income tax and 
not otherwise taken into account in computing Profits and Losses pursuant to this 
definition of “Profits” and “Losses" shall be added to such taxable income or loss; 

(b) Any expenditures of the Partnership described in Code Section 
705(a)(2)(B) or treated as Code Section 705(a)(2)(B) expenditures pursuant to Treasury 
Regulations Section 1. 704-1 (b)(2)(ivXi) and not otherwise taken into account in 
computing Profits or Losses pursuant to this definition of “Profits” and “Losses” shall be 
subtracted from such taxable income or loss; 

(c) In the event the Book Value of any asset is adjusted pursuant to a 
Mark-to-Market Event, the amount of such adjustment shall be treated as an item of gain 
(if the adjustment increases the Book Value of the asset) or an item of loss (if the 
adjustment decreases the Book Value of the asset) from the Disposition of such asset and 
shall be taken into account for purposes of computing Profits or Losses; 

(d) Gain or loss resulting from any Disposition of property with respect to 
which gain or loss is recognized for Federal income tax purposes shall be computed by 
reference to the Book Value of the property Disposed of, notwithstanding that the 
adjusted tax basis of such property differs from its Book Value; 

(e) In lieu of the depreciation, amortization, and other cost recovery 
deductions taken into account in computing such taxable income or loss, there shall be 
taken into account Depredation for such Fiscal Year, computed in accordance with the 
definition of Depreciation; 

(f) To the extent an adjustment to the adjusted tax basis of any asset pursuant 
to Code Section 734(b) is required, pursuant to Treasury Regulation Section 
1 .704- 1 (b)(2)(iv)(m)(4), to be taken into account in determining Capital Account 
balances as a result of a distribution other than in liquidation of a Partner s Partnership 
Interest, the amount of such adjustment shall be treated as an item of gam (it 
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adjustment increases the basis of the asset) or an item of loss (if the adjustment decreases 
such basis) from the Disposition of such asset and shall be taken into account for 
purposes of computing Profits or Losses; and 

(g) Any items that are allocated pursuant to the Regulatory Allocations shall 
not be taken into account in computing Profits and Losses. 

“PTP Relevant Person ** means each Tax Matters Representing Purchaser and each 
Indirect Tax Matters Representing Purchaser that, in each case, is able to make the 
representations described in clauses (B)(1) or (B)(2) of the definition of Tax Matters 
Representing Purchaser. 

“Quarterly Period” each period from, and including, one Distribution Date to, but 
excluding, the next following Distribution Date, provided that (a) the initial Quarterly Period will 
commence on, and include, the Effective Date and end on the first Distribution Date, and (b) the 
final Quarterly Period will end on, but exclude, the date of occurrence of a Dissolution Event. 

“ Regulatory Allocations ” means the allocations pursuant to Section 5.06 of this 
Agreement. 

“Risk Management Policy” means the Enron Corp. Risk Management Policy as in effect 
from time to time and adopted by the Board of Directors of Enron. 

“SATCO” means Ste Aurelie Timberlands Co., Ltd. 

“SBHC” has the meaning given in the introductory paragraph of this Agreement. 

“SBHC Rights” has the meaning given such term in Section 6.06. 

“Securities Act” the Securities Act of 1933, as amended. 

“Sharing Ratio ” subject in each case to adjustments in accordance with this Agreement 
or in connection with Dispositions of Partnership interests, from and after the Effective Date, for 
each Partner, the proportion (expressed as a percentage) that the balance in such Partner’s 
Capital Account bears to the aggregate balance of Capital Accounts of all Partners; provided, 
however, that the total of all Sharing Ratios shall always equal 100%. 

“Sonoma” means Sonoma I, LLC, a Delaware limited liability company and the owner 
of all of the Class C membership interests in Fishtail. 

“Subject Person ” has the meaning given such term in Section 3.07(a). 

“Subsidiary” of any Person means any corporation, partnership, joint venture, or other 
entity of which more than 50% of the outstanding capital stock or other equity interests having 
ordinary voting power (irrespective of whether or not at the time capital stock or other equity 
interest of any other class or classes of such corporation, partnership, joint venture, or odier. 
entity shall or might have voting power upon the occurrence of any contingency) is at the time 
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owned directly or indirectly by such Person; provided, however, that no such corporation, 
partnership, joint venture or other entity shall (a) constitute a Subsidiary of the Partnership, 
unless such entity is a Consolidated Subsidiary of the Partnership, or (b) constitute a Subsidiary 
of any other Person, unless such entity would appear as a consolidated subsidiary of such Person 
on a consolidated balance sheet of such Person prepared in accordance with GAAP. Unless 
otherwise provided or the context otherwise requires, the term "Subsidiary" when used herein 
shall refer to a Subsidiary of the Partnership. 

“Tax Matters Partner” has the meaning g : ' en such term in Section 7.0 1 . 

“Tax Matters Representing Purchaser” means a Person that is able to represent that (A) 
it is acting for its own account and not as the nominee or agent of any other Person, (B) either ( 1 ) 
it is not a partnership, grantor trust, or S corporation for United States Federal income tax 
purposes (a “ Flowthrough Entity”), (2) it is a Flowthrough Entity, but less than 50% of the assets 
of the Flowthrough Entity will be represented, directly or indirectly, by Partnership Interests or 
(3) it is a Flowthrough Entity (x) whose nominal owners are able to make the representations in 
(A) and either (B)(1) or (B)(2) or, (y) to the extent that any of its direct or indirect nominal 
owners cannot make the representations in (B)(1) or (BX2) and is itself a Flowthrough Entity (an 
“Upper Tier Flowthrough Entity"), the nominal owners of any such Upper Tier Flowthrough 
Entity are able to make the representations in (A) and either (B)(1) or (B)(2) (each such nominal 
owner described in clause 3 that makes the representations in either (B)(1) or (B)(2), an “Indirect 
Tax Matters Representing Purchaser 1 '), (C) it is a United States person within the meaning of 
Section 7701(a)(30) of the Code, and (D) it has not acquired, and will not transfer any 
Partnership Interests (or any derivative interest therein) on or through an established securities 
market within the meaning of Section 7704(b)(1) of- the Code (and Treasury regulations 
thereunder). 

“Term” has the meaning given such term in Section 2.07. 

“Treasury Regulation ” means a Treasury Regulation promulgated under the Code. 

“Value-at-Risk Limit Violation ” shall mean a violation of the limits on potential 
exposure related to the Designated Business or a position therein (including any discretionary 
authority with regard thereto) as established from time to time pursuant to the Risk Management 
Policy. 

1.03 Other Definitions, 

Other terms defined in this Agreement have the meanings so given them. 


ARTICLE n 
ORGANIZATION 

2.01 Formation; Continuation; Amendment and Restatement 
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The Partnership was formed as a Delaware Limited Partnership by the filing of the 
Delaware Certificate as of the Formation Date. EIM, ENA, Enron and SBHC hereby continue 
he Partnership, pursuant to the terms and conditions of this Agreement and the Act. The 
Agreement amends and restates in its entirety and supersedes the Original Agreement which 
shall have no further force or effect. The General Partner, for itself and as agent for the Limited 
Partners, shall accomplish all filing, recording, publishing and other acts necessary or 
appropriate for compliance with all the requirements for the formation and operation of the 
Partnership as a limited partnership under this Agreement and the laws of the State of Delaware 
and such other jurisdictions in which the General Partner determines that such qualification is 
required. 

2.02 Name. 

The name of the Partnership shall continue to be “ Sundance Industrial Partners, L.P." 
and all Partnership business must be conducted in that name or such other names, that comply 
with applicable Law as the General Partner may select; provided that the General Partner may 
not choose to conduct business in any other name, or choose the name of any subsidiary entity 
owned by the Partnership, which includes any of the names of any of the direct or indirect 
beneficial owners of SBHC or any lender to SBHC or any other reference to any such Limited 
Partner or lender without the consent of such partner or lender, as the case may be. 

2.03 Registered Office ; Registered Agent ; Principal Office in the United States; 
Other Offices. 

The registered office of the Partnership required by the Act to be maintained in the State 
of Delaware shall be the office of the initial registered agent named in the Delaware Certificate 
or such other office (which need not be a place of business of the Partnership) as the General 
Partner may designate in the manner provided by applicable Law. The registered agent of the 
Partnership in the State of Delaware shall be the initial registered agent named in the Delaware 
Certificate or such other Person or Persons as the General Partner may designate in the manner 
provided by applicable Law. The principal office of the Partnership in the United States shall be 
at such place as the General Partner may designate, which need not be in the State of Delaware, 
and the Partnership shall maintain records there or such other place as the General Partner shall 
designate and shall keep the street address of such principal office at the registered office of the 
Partnership in the State of Delaware. The Partnership may have such other offices as the 
General Partner may designate. 

2.04 Purposes. 

The purposes of the Partnership are to engage in the following activities: (a) to acquire, 
hold, own, manage, preserve, protect, conserve and dispose of the Permitted Assets, and to form, 
capitalize, make investments in, own, and manage Persons formed to hold Permitted Assets or to 
engage in the Designated Business, (b) engaging, to the extent of ownership (including managing 
and exercising voting and other rights of ownership of Persons engaged in the Designated 
Business) of the Permitted Assets, in the Designated Business, (c) issuing the Partnership 
Interests referred to in Article III, (d) collecting cash proceeds and distributions of other property 
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from or in respect of the Permitted Assets held by the Partnership and making the distributions 
contemplated by Article V and paying the liabilities incurred in respect of Permitted Assets 
pursuant to the Conveyance or as otherwise permitted in this Agreement and other operating 
expenses of the Partnership, (e) engaging in such other activities as may be agreed by the 
General Parmer and a Majority Interest of each of the Class A Limited Partners, the Class B 
Limited Partners and the Class C Limited Partner, in each case, voting as a separate class, and (f) 
engaging in activities incidental to, resulting from, or otherwise necessary or appropriate to 
facilitate, the activities referred to in the foregoing clauses (a) through (e) and engaging in such 
actions as are required or permitted to be taken pursuant to this Agreement. 

2. ft 5 Powers. 

The Partnership shall possess and may exercise all of the powers and privileges granted 
by the Act or by any other applicable Law or by this Agreement, together with any powers 
incidental thereto, so far as such powers and privileges are necessary or convenient to the 
conduct, promotion or attainment of the permitted business purposes or activities of the 
Partnership. 


2. 00 Foreign Qualification. 

Prior to the Partnership’s conducting business in any jurisdiction other than Delaware, the 
General Partner shall cause the Partnership to comply, to the extent procedures are available and 
those matters are reasonably within the control of the General Partner, with all requirements 
necessary to qualify the Partnership as a foreign Limited Partnership in that jurisdiction. The 
General Partner shall not conduct business in any jurisdiction wherein the conduct by the 
Partnership of business in such jurisdiction might result in subjecting any Limited Partner to any 
tax, penalty, liability or cost (other than any such that does not have a Material Adverse Effect 
imposed on the Partnership as a result of its doing business in such jurisdiction). At the request 
of the General Partner and subject to the preceding sentence, each Limited Partner shall execute, 
acknowledge, swear to, and deliver ail certificates and other instruments conforming with this 
Agreement that are necessary or appropriate to qualify, continue, and terminate the Partnership 
as a foreign Limited Partnership in all such jurisdictions in which the Partnership may conduct 
business as permitted by this Section 2.06, and shall supply copies of all such certificates and 
other instruments (as delivered) to each Partner. 

2.m Term. 

The term of the Partnership (the ‘Term”) commenced on the Formation Date and shall 
end on (a) June 1, 2021 or (b) at such earlier time as the dissolution of the Partnership is 
completed in accordance with Article IX hereof. The existence of the Partnership as a separate 
legal entity shall continue until cancellation of the certificate of formation of the Partnership as 
provided in the Act 

2.118 Fiscal Year. 

The fiscal year of the Partnership for financial statement and Federal income tax purposes ... 
shall be the same and shall be the Fiscal Year, except as may be required by the Code. 
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2. n l Compensation and Expenses. 

Except as otherwise expressly provided in this Agreement, including Section 6,07 hereof, 
no Partner or Affiliate of any Partner shall receive any salary, fee, or draw for services rendered 
to or on behalf of the Partnership or otherwise in its capacity as a Partner, nor shall any Partner 
or Affiliate of any Partner be reimbursed by the Partnership for any expenses incurred by such 
Partner or Affiliate on behalf of the Partnership or otherwise in its capacity as a Partner, except 
as contemplated by the Administrative Services Agreement, 

2.111 Independent Activities. 

The General Partner and any of its officers and directors shall be required to devote only 
such time to the affairs of the Partnership as the General Partner determines in its reasonable 
discretion may be necessary to manage and operate the Partnership and to manage the 
Designated Business as contemplated by Section 6.01 (provided , that for as long as EIM is the 
sole General Partner of the Partnership and prior to the appointment of the Board of Directors as 
provided in Section 6.05 hereof, the business of EIM shall be limited to the management of the 
business of the Partnership), and each such Person shall be free to serve any other Person or 
enterprise in any capacity that it may deem appropriate in its discretion. 


ARTICLE III 

PARTNERSHIP; DISPOSITIONS OF INTERESTS 

1. 01 Initial Partners. 

EIM and ENA were admitted to the Partnership as the initial Genera! Partner and 
Limited Partners, respectively, effective as of the Formation Date, pursuant to the Original 
Agreement. 

.1.112 Classes of Partners. 

(a) Effective as of the Effective Date, there are hereby created four classes of Partners 
in the Partnership, Class A Limited Partners, Class B Limited Partners, Class C Limited Partners 
and the General Partner, and each shall have the respective rights accorded it under this 
Agreement. EIM retains its Partnership Interest as the General Partner of the Partnership. 
ENA'S initial Partnership Interest as a Limited Partner is hereby converted into that of the initial 
Class A Limited Partner, SBHC is hereby admitted as the initial Class B Limited Partner, and 
Enron is hereby admitted as the initial Class C Limited Partner. The names and addresses of the 
Partners as of the date hereof are set forth on Exhibit A hereto. 

(b) The Partnership Interests of the Partners may, at the option of the General 
Partner, be evidenced by certificates (“ Interest Certificates"). Interest Certificates shall be in the 
form of Exhibit D . together with any changes therein approved by the General Parmer. Interest 
Certificates need not be issued for all classes of Partnership Interests of the Limited Parmers, but 
if any Interest Certificates have been issued, an Interest Certificate for any Partner shall be issu 
to such Partner upon request by such Partner to the General Partner. Interest Certificates n 


Sundance Partnership Agreement • v.lS.DOC 


19 


CONFIDENTIAL 


CITI-SPSI 0016067 



244 


not bear a seal of the Partnership but shall be executed by the General Partner (including by 
facsimile signature) and shall state the class of Partnership Interest represented by such Interest 
Certificate. The Interest Certificates shall be consecutively numbered (on a class by class basis). 
The General Partner shall maintain Interest Certificate books and records for the Partnership. 
The General Partner may determine the conditions upon which a new Interest Certificate may be 
issued in place of an interest Certificate that is alleged to have been lost, stolen or destroyed and 
may, in its discretion, require the Partner holding such Interest Certificate to give such security in 
respect thereof as the General Partner shall determine. Each Interest Certificate in respect of the 
Partnership interest of a Limited Partner shall bear a legend substantially in the following form: 

THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE SECURITIES 
ACT OF 1933, AS AMENDED (THE "SECURITIES ACT”) AND MAY NOT BE 
OFFERED OR SOLD UNLESS IT HAS BEEN REGISTERED UNDER THE 
SECURITIES ACT OR UNLESS AN EXEMPTION FROM THE 
REGISTRATION REQUIREMENTS THEREOF IS AVAILABLE (AND, IN 
SUCH CASE, AN OPINION OF COUNSEL REASONABLY SATISFACTORY TO 
THE GENERAL PARTNER SHALL HAVE BEEN DELIVERED TO THE 
PARTNERSHIP AND THE OTHER LIMITED PARTNERS TO THE EFFECT 
THAT SUCH OFFER AND SALE IS NOT REQUIRED TO BE REGISTERED 
UNDER THE SECURITIES ACT). 

THIS CERTIFICATE IS SUBJECT TO CERTAIN RESTRICTIONS ON 
TRANSFER (INCLUDING CERTAIN DISQUALIFYING DISPOSITIONS) SET 
FORTH IN THE AMENDED AND RESTATED LIMITED PARTNERSHIP 
AGREEMENT OF THE PARTNERSHIP DATED AS OF JUNE 1, 2001 (AS 
SUCH AGREEMENT MAY BE AMENDED FROM TIME TO TIME), A COPY 
OF WHICH MAY BE OBTAINED FROM THE PARTNERSHIP AT ITS 
PRINCIPAL EXECUTIVE OFFICES. 

(e) No additional classes of Partnership Interests shall be created unless 
authorized by the Partners as provided in Section 6.01(g) hereof or by the Board of 
Directors.. No additional Partners shall be admitted to the Partnership, except as provided 
in Section 3.04 hereof, unless authorized by the Partners as provided in Section 6.01(g) 
hereof or by the Board of Directors. 

.?.«.( Representations and Warranties. 

(a) Each Partner (other than, with respect to Section 3.03(a)(x) , the General Partner 
or Enron or any Affiliate of Enron) represents and warrants to the Partnership and each other 
Partner that: 


(i) it is a corporation, limited partnership, limited liability company or 
other entity duly incorporated or formed, validly existing, and (if applicable) in good standing 
under the law of the jurisdiction of its formation, with all requisite power to enter into and to 
perform its obligations under this Agreement, and is duly qualified or registered and in good 
standing in each other jurisdiction in which the character of the business conducted by it or 
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permitted to be conducted by it requires such qualification or registration, except where the 
failure to be so qualified would not have a material advene effect on the business operations or 
financial condition of the Partnership or on the Partner’s ability to perform its obligations to the 
Partnership hereunder; 


(ii) its execution, delivery, and performance of this Agreement have 
been duly authorized by all appropriate action by it and (if required) its stockholders, partners, 
members or other owners, and this Agreement has been duly executed and delivered by it; 

(iii) its execution, delivery and performance of this Agreement do not 
(A) violate its organizational, charter or other constituent documents, (B) conflict with, result in 
a breach of any of the terms, conditions or provisions of, or constitute a default under, any other 
material (“material” for purposes of this representation meaning creating a liability of $100 
million or more) agreement or arrangement to which it is a party or by which it is bound or with 
any law, regulation, judgment or decree to which it is subject or with any permit or license which 
it has been granted, or (C) require the filing or registration with, or the approval, authorization or 
consent of any governmental agency or tribunal other than filings under the Act and state 
qualification or similar laws contemplated by Section 2.05 and filings which may be required or 
permitted under applicable securities laws; 

(iv) this Agreement, when executed and delivered in accordance with 
this Agreement will be its legal, valid and binding obligations enforceable against it in 
accordance with its terms, except as the enforceability thereof may be limited by the effect of 
any applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting 
creditors' rights generally and by general principles of equity (regardless of whether considered 
in a proceeding in equity or in law); 

(v) there is no action, suit or proceeding pending, or to its knowledge 
threatened, against it, seeking any injunction, award or other relief that (A) would impair its 
ability to perform its obligations under this Agreement, (B) questions or challenges the validity 
or purpose of the Partnership, or (C) could materially and adversely affect the Partnership’s 
operations, properties or business; 

(vi) it is acquiring its Partnership Interest for its own account and not 
with a view to or in connection with the resale or distribution of all or any part thereof in 
violation of applicable securities laws; it understands that the Partnership Interest being acquired 
by it has not been registered under the Securities Act or applicable state securities laws and, 
therefor, it will be necessary for it to continue to bear the economic risk of the investment therein 
unless and until the offering and sale of such Partnership Interest by it are registered under the 
Securities Act and applicable state securities laws or an exemption from registration is available; 
it understands that it may not sell or transfer its Partnership Interest, except in accordance with 
the provisions of this Agreement; 

(vii) it is a “qualified purchaser” as such term is defined in 
Section 2(a)(51) of the Investment Company Act and the rules and regulations adopted 
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thereunder, and it has such knowledge and experience in financial and business matters that it is 
capable of evaluating the merits and risks of an investment in the Partnership; 

(vui) it has carefully reviewed this Agreement and any other relevant 
information furnished to it in writing by the General Partner and its Affiliates, and it understands 
the risks of, and other considerations relating to, an investment in the Partnership; and it has been 
furnished all relevant materials, if any, that it requested relating to the Partnership and the 
purchase of Partnership Interests and has been afforded the opportunity to obtain any additional 
information and to ask and have answered all questions it deemed necessary regarding its 
investment in the Partnership and has been given such answers as it deems sufficient to make an 
informed investment decision; 

(ix) it understands that any information furnished to it concerning the 
federal income tax consequences arising from an investment in the Partnership is necessarily 
general in nature, and the specific tax consequences to it of an investment in the Partnership will 
depend on its individual circumstances, and it affirms that it has been advised to seek appropriate 
legal counsel with respect to such tax consequences; 

(x) at the time of its investment in the Partnership and at all times 
during the existence of the Partnership it (A) does not and will not own or operate any facility 
used for the generation, transmission or distribution for sale of electric energy or any facility 
used for the retail distribution of natural or manufactured gas, each within the meaning of the 
1935 Act, (B) is not and will not be an “electric utility company” or a “gas utility company” 
within the meaning of the 1935 Act, (C) is not and will not be (1) a “holding company,” (2) a 
“subsidiary company,” an “affiliate” or “associate company” of a “holding company” or (3) an 
“affiliate” of a “subsidiary company” of a “holding company,” each within the meaning of the 
1935 Act, and (D) is not and will not be subject to regulation as a public utility, public utility 
holding company (except to the extent certain acquisitions may be subject to the regulatory 
approval of the Securities and Exchange Commission pursuant to Section 9(a)(2) of the 1935 
Act) or public service company (or similar designation) by any state in the United States, by the 
United States, by any foreign country or by any agency or instrumentality of any of the 
foregoing; 


(xi) no existing contract, agreement or relationship of such Partner or 
its Affiliates with any third party is effective that would require the Partnership to offer to any 
such third party any opportunity to make an investment in the Designated Business; 

(xii) that it is not required to register as an “investment company” under 
the Investment Company Act; 

(xiii) that it is a Tax Matters Representing Purchaser, and 

(xiv) at the time of its investment in the Partnership and at all times 
while it is a Partner, such Partner does not and will not constitute an employee benefit plan (as 
defined in Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended 
("ERISA")), or a plan (as defined in Section 4975(e) of the Code), or a trustee of any such plan. 
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acting on behalf of such plan, or an entity whose underlying assets include plan assets by reason 
of a plan’s investment in the entity other than a governmental plan (as defined in Section 3(32) 
of ERISA or Section 414(d) of the Code); and if it constitutes a governmental plan, such Partner 
does not treat itself as subject to the Department of Labor Regulations § 2510.3-101 or interpret 
applicable state law as incorporating similar rules. 

(b) The General Partner hereby: 

(i) (A) makes each of the representations and warranties to the 
Partnership that were made to Enron and its Affiliates in the Asset Acquisition Agreements, as of 
the dates such representations and warranties were made, to the extent that the benefit of such 
representations and warranties and of any related indemnities are not assignable pursuant to the 
Asset Acquisition Agreements; and (B) assigns to the Partnership, as part of its Initial Capital 
Contribution, the benefit of such representations and warranties and any related covenants and 
indemnities that were made to Enron and its Affiliates in the Asset Acquisition Agreements, to 
the extent that the benefit of such representations and warranties and of any related covenants 
and indemnities are assignable pursuant to the Asset Acquisition Agreements; 

(ii) represents and warrants to the Partnership that: (A) from the date 
of acquisition of the assets by Enron and its affiliates pursuant to the Asset Acquisition 
Agreements, neither Enron nor its Affiliates have taken any action or knowingly abstained from 
taking any action that has caused any of the representations and warranties made to Enron and its 
Affiliates in the Asset Acquisition Agreements to be untrue as of the date hereof; and (B) no 
facts or circumstances have arisen from the date of such acquisition that would cause such 
representations and warranties to be untrue as of the date hereof, in each case except for any 
changes arising in the ordinary course of business and any failures to be true that could not 
reasonably be expected to have a material adverse effect on the financial conditions or results of 
operations of the Partnership or any of its Subsidiaries, taken as a whole (a “Material Adverse 
Effect”). 

(iii) represents and warrants to the Partnership as to Fishtail, Sonoma 
and each Person that is an entity included within the Physical Assets as follows: 

(A) Each of Fishtail, Sonoma or such Person is duly formed, 
validly existing and in good standing under the laws of the state of its jurisdiction of organization 
or incorporation. Each of Fishtail, Sonoma or such Person has all power and authority and all 
governmental licenses, authorizations, consents and approvals required in each case to carry on 
its. business, except to the extent that the failure to have such power, authority, licenses, 
authorizations, consents and approvals could not reasonably be expected to have a Material 
Adverse Effect 


(B) The contribution of interests in Fishtail or such Person or 
the transfer of interests in Sonoma, in each case to the Partnership by the Class A Limited 
Partner does not (1) violate any applicable Laws to which such Person is a party or to which it is 
subject; or (2) conflict with, or result in a breach or violation of the terms of any material 
agreement, contract, indenture or other instrument to which such Person is a party or to which' 
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any of their respective properties is subject created while such Person has been owned by Enron 
or its Affiliates, except in the case of clause (1) or (2) as could not reasonably be expected to 
have a Material Adverse Effect. 

(C) The contribution of interests in Fishtail or such Person or 
the transfer of interests in Sonoma, in each case to the Partnership by the Class A Limited 
Partner does not require the consent, approval, order or authorization of any governmental 
authority or, any other Person under any permit, license, agreement, indenture or other 
instrument to which Fishtail, Sonoma or such Person, as the case may be, or any of its respective 
Subsidiaries is a party or to which any of its respective properties are subject created while 
Fishtail, Sonoma or such Person has been owned by Enron or its Affiliates, and no declaration, 
filing or registration with any governmental authority is required by Fishtail, Sonoma or such 
Person in connection with the execution, delivery and performance of this Agreement, except in 
each case as has been obtained or made or as could not reasonably be expected to have a 
Material Adverse Effect. 


(D) The operation of Fishtail, Sonoma or such Person, as the 
case may be, since Fishtail, Sonoma or such Person, as applicable, was acquired by Enron or its 
Affiliates have been conducted in compliance with, and in a manner that could not reasonably be 
expected to result in liabilities that have not been discharged or reserved for on a reasonably 
current basis under, all applicable Environmental Laws, except to the extent the failure to comply 
with, or the incurrence of liabilities under, such applicable Environmental Laws could not 
reasonably be expected to have a Material Adverse Effect. Since its acquisition by Enron or an 
Affiliate except as set forth on Schedule 3.03(b)fiifi(D) hereto, each of Fishtail, Sonoma or such 
Person has not received any notice, notification, demand, citation, summons or order, and no 
complaint has been filed, and no penalty has been assessed by any governmental authority with 
respect to matters arising out of or relating to any applicable Environmental Laws, including 
without limitation any notice, notification, demand, citation, summons, order or complaint that 
was outstanding before the date of acquisition by Enron or an Affiliate. The General Partner has 
provided to the Class B Limited Partner copies of all environmental assessments and reports in 
the possession of Enron and its Affiliates with respect to each of Fishtail, Sonoma and such 
Person. 


(E) Since its acquisition by Enron or its Affiliates, each of 
Fishtail, Sonoma or such Person has not violated, and to the knowledge of Enron, is not under 
investigation with respect to or has been threatened to be charged with or given notice of any 
material violation of, any applicable Laws, except as could not reasonably be expected to have a 
Material Adverse Effect 


(E) The contribution of interests in Fishtail and such Person 
and the transfer of interests in Sonoma, in each case to the Partnership, will transfer good and 
valid title to the Partnership of all of the equity interests in Sonoma not owned by the Class B 
Limited Partner or any of its Affiliates and all of the equity interests in Fishtail not owned by 
Sonoma and such Person, respectively, free and clear of all Encumbrances. 
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(G) Each of Fishtail, Sonoma and such Person is in possession 
of and has good title to, or has valid leasehold interests in or valid rights under contract to use, all 
material assets that are necessary to conduct its business as it is currently conducted and'the 
amount set forth in Section 4.01(a) represents the collective value of Fishtail, the equity interests 
in Sonoma transferred to the Partnership, such Persons, and the other Contributed Assets that 
would be attributed thereto in an arm’s length sale transaction between an informed and willing 
seller and an informed and willing purchaser, each unrelated to the other and under no 
compulsion to effectuate the transaction. 

(H) Each of EIPLP, EIM Holdings I, EIM Holdings Canada 
and Garden State and their wholly owned Subsidiaries have the title to the properties indirectly 
conveyed by the conveyance of the Physical Assets pursuant to the Asset Acquisition 
Agreements to the extent of the representations with respect to title set forth therein, except in so 
far as disposed of or Encumbered in the ordinary course of business. 

(I) None of Fishtail, Sonoma or any such Person has any 
outstanding Debt, except for indebtedness (1) of Caymus Trust, the legal owner of the Class A 
interest in Sonoma, to be repaid in connection with the transactions contemplated by the 
formation of the Partnership, (2) to Enron and its Affiliates in respect of Stadacona expected to 
be refinanced following the Effective Date, or (3) trade Debt incurred in the ordinary course of 
business on customary trade terms, or (4) other Debt of Subsidiaries not exceeding $10 Million 
in the aggregate. 

(iv) represents and warrants to the Partnership that the insurance 
policies currently in place in respect of the Partnership and its Subsidiaries (a) are for reasonable 
amounts and with financially sound and reputable insurance companies and (b) provide coverage 
against such catastrophic and environmental risks and are subject to such retention, deductibles 
or other terms as policies that would customarily be maintained, in accordance with good 
business practice, by companies engaged in similar businesses. 

3 .04 Dispositions of Limited Partnership Interests. 

(a) General Restriction. No Disqualifying Disposition of a Limited 
Partnership Interest (or any interest therein) shall be permitted, authorized or recognized 
for any purpose. Except as limited by the foregoing sentence, EIM may Dispose of all or 
any portion of its General Partnership Interest, ENA may Dispose of all or any portion of 
its Class A Limited Partnership Interest, and Enron may dispose of all or any portion of 
its Class C Limited Partnership Interest, to an Affiliate of Enron as long as the 
requirements of Sections 3.04(b) and (c) are satisfied, and ENA or Enron may Dispose of 
all or any portion of a Class A Limited Partnership Interest or a Class C Limited 
Partnership Interest, respectively, upon the merger, consolidation, share exchange, 
conversion, dissolution, winding up or other termination of the Affiliate of Enron 
beneficially owning the Class A Limited Partnership Interest or the Class C Limited 
Partnership Interest. Except as set forth in the immediately preceding sentence, EIM may 
not Dispose of all or a portion of its General Partnership Interest, ENA may not Dispose 
of its Class A Limited Partnership Interest and Enron may not Dispose of its Class C 
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Limited Partnership Interest without the consent of the Class B Limited Partner. A Class 
B Limited Partner, a Class A Limited Partner or a Class C Limited Partner may not 
dispose of a portion or all of its Limited Partnership Interest without the consent of the 
General Partner; provided, however, that during any period the Board of Directors has 
been approved and is acting, approval of the Board of Directors in accordance with 
Section 6.05(e) shall be deemed to constitute the approval of the General Partner for any 
such transfer; the General Partner hereby irrevocably consents to the Disposition of the 
Class B Limited Partnership Interest of SBHC to an Affiliate of SBHC provided that such 
Affiliate can demonstrate to the reasonable satisfaction of the General Partner that such 
Affiliate has the financial capacity to make its Capital Contributions pursuant to the 
requirements of this Agreement and further provided however, that no Disposition of a 
Class B Limited Partnership Interest to a Competitor of Enron shall be recognized for any 
purpose hereunder (except that during the continuance of a Credit Event, a Class B 
Limited Partnership Interest may be Disposed to any Person, including to a Competitor of 
Enron, without the consent of the General Partner hereunder) . Any Disposition effected 
other than in compliance with this Section 3.04(a) shall be void and the Partnership shall 
not recognize it; provided, however , that the transferee in any such Disposition (other 
than a Disposition prohibited by the first sentence of this Section 3. 04(a)) shall be treated 
for all purposes as an Assignee of a Limited Partnership Interest without the right to 
become a Limited Partner of the Partnership for purposes of this Agreement (except as 
otherwise provided pursuant to this Section 3.04). 

(b) Admission of Assignee as a Limited Partner, An Assignee has the right 
to be admitted to the Partnership as a Limited Partner, with the Limited Partnership 
Interest (and attendant Sharing Ratio) so transferred to such Assignee, only if such 
Disposition is effected in strict compliance with this Section 3.04. 

(c) Requirements Applicable to All Dispositions and Admissions. In 
addition to the requirements set forth in Sections 3.04(a) and 3.04(b), any Disposition of 
a Limited Partnership Interest and any admission of an Assignee as a Limited Partner 
(other than the Disposition from SBHC to its lenders for security purposes) shall also be 
subject to the following requirements, and such Disposition (and admission, if applicable) 
shall not be effective unless such requirements are complied with; provided, however , 
that the General Partner, in its sole and absolute discretion, may waive any of the 
following requirements (except that the General Partner shall not waive the provisions of 
3 .04(c)(i)(B) and 3.04<c)(iXE)): 

(i) Disposition Documents. The following documents must be 
delivered to the General Partner and must be reasonably satisfactory, in form and 
substance, to the General Partner (or to a Majority Interest of the Class B Limited 
Partners, if the Disposing Partner is the General Partner): 

(A) Disposition Instrument. A copy of the instrument pursuant 
to which the Disposition is effected. 
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(B) Ratification of this Agreement. An instrument, executed 
by the Disposing Partner and its Assignee, containing the following 
information and agreements, to the extent they are not contained in the 
instrument described in Section 3.04(c)(i)(A): (1) the notice address of the 
Assignee; (2) the Sharing Ratios after the Disposition of the Disposing 
Partner and its Assignee (which together must total the Sharing Ratio of 
the Disposing Partner before the Disposition); (3) the Assignee's 
ratification of this Agreement and agreement to be bound by it, and its 
confirmation that the representations and warranties in 
Section 3. 04(c)(i)(E) are true and correct with respect to it; 
(4) representations and warranties by the Disposing Partner and its 
Assignee that the Disposition and admission is being made in accordance 
with all applicable Laws; and (5) the Commitments after the Disposition 
of the Disposing Partner and the Assignee. 

(C) Securities Law Opinion. Unless the Partnership Interest 
subject to the Disposition is registered under the Securities Act and any 
applicable state securities Law, a favorable opinion of the Partnership’s 
legal counsel or of other legal counsel acceptable to the General Partner 
(who may be an employee of Enron or an Affiliate of Enron), to the effect 
that the Disposition and admission is being made pursuant to a valid 
exemption from registration under such Laws and in accordance with 
those Laws; provided, however , that this Section 3.04(c)(i)(C) shall not 
apply to a Disposition by the General Partner or any Limited Partner to 
one of its Affiliates. 

(D) Investment Company Act Opinion. A favorable opinion of 
the Partnership’s legal counsel or of other legal counsel acceptable to the 
General Partner (who may be an employee of Enron or an Affiliate of 
Enron), to the effect that the Disposition and admission will not result in 
the Partnership being required to register as an investment company under 
the Investment Company Act. 

(E) Representations and Warranties. Representations and 
warranties to the Partnership and each Partner that the representations and 
warranties set forth in Section 3.03 are true and correct as of the date of 
Disposition and admission with respect to the Assignee. 

(ii) Payment of Expenses. The Disposing Partner and its Assignee 
shall pay, or reimburse the Partnership for, all reasonable costs and expenses 
incurred by the Partnership in connection with the Disposition and admission, 
including the legal fees incurred in connection with the legal opinions referred to 
in Section 3.04{cXi)(C) and (D), on or before the tenth Day after the receipt by 
that Person of the Partnership’s invoice for the amount due. 
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(iii) No Release. No Disposition of a Partnership Interest shall effect a 
release of the Disposing Partner from any liabilities to the Partnership or the other 
Partners arising from events occurring prior to the Disposition. 

’ <> ' Liabilities Strictly the Partnership's; Liability to Third Parties. 

Except as otherwise expressly (and not by implication) provided by the Act, the debts, 
obligations and liabilities of the Partnership, whether arising in contract, tort, or otherwise, shall 
be solely the debts, obligations and liabilities of the Partnership; and no Partner shall be liable for 
the debts, obligations or liabilities of the Partnership solely by being a Limited Partner of the 
Partnership. 

06 Access to Information. 

Each Limited Partner shall be entitled to receive any information regarding the 
Partnership required to be disclosed to it pursuant to the provisions of Section 17-305 of the Act, 
Notices required pursuant to Section 6.02 and the information specified in Section 8.01. Such 
right may be exercised through any agent or employee of such Limited Partner designated in 
writing by it or by an independent public accountant, attorney or other consultant so designated. 
The Limited Partner making the request shall bear all costs and expenses incurred in any 
examination of the Partnership’s affairs made on such Limited Partner’s behalf. Confidential 
Information obtained pursuant to this Section 3.06 shall be subject to the provisions of Section 
3.07. 

.?.0” Confidential Information. 

(a) Each Class B Limited Parmer, each Class A Limited Partner and each Class C 
Limited Partner from time to time that is not Enron or an Affiliate of Enron acknowledge that, 
from time to time, they may receive Confidential Information, the release of which may be 
damaging to the Partnership or its Subsidiaries, EIM, Enron or Enron’s Affiliates (each a 
“ Subject Person") or to Persons with which a Subject Person does business. Unless the Subject 
Person (the General Partner if the Partnership is the Subject Person) consents otherwise, each 
Class B Limited Partner and Class A Limited Partner from time to time that is not Enron or an 
Affiliate of Enron shall hold in strict confidence and not disclose or otherwise use (except for 
matters directly involving its investment in the Partnership) any Confidential Information it 
receives and may not disclose it to any Person other than another Partner except for disclosures 
(i) in order to comply with any applicable law, order, regulation or ruling or request of any 
banking or securities regulatory authority (but the Partner must notify, to the extent it is legally 
permitted to do so, the Subject Person (the General Partner if the Partnership is the Subject 
Person) promptly of any request for disclosure of Confidential Information, before disclosing if it 
is practicable), or (ii) as to Confidential Information regarding the Partnership or its Subsidiaries 
or the Designated Business, to partners, members or other equity owners, or advisers or 
representatives of such Partner or Persons to which that Partner’s Partnership Interest may be 
Disposed as permitted by this Agreement or to SBHC, and its lenders (and their advisers and 
representatives), but only if the recipients have agreed to be bound by the provisions of this.. 
Section 3.07. The Partners acknowledge that breach of the provisions of this Section 3.07 may 
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cause irreparable injury to the Subject Person for which monetary damages are inadequate, 
difficult to compute, or both. Accordingly, the Partners agree that the provisions of this Section 
3.07 may be enforced by specific performance, including specifically through injunctive relief. 
The provisions of this Section 3.07 may be specifically enforced by any applicable Subject 
Person. 


(b) Each Partner that is subject to Section 3.07(a) shall take such 
precautionary measures as may be reasonably required to ensure (and such Partner shall be 
responsible for) compliance with this Section 3.07 by any of its Affiliates, legal and financial 
advisors, and its and their respective directors, officers, employees and agents. 

(c) A Partner that is subject to Section 3.07(a) and that subsequently ceases to 
be a Partner shall promptly return or destroy the Confidential Information that is written, except 
for that portion that may be found in analyses, compilations, studies or other documents prepared 
by or for a Partner, to the disclosing Subject Person and no copies shall be retained by a 
receiving former Partner or its representatives. That portion of the Confidential Information that 
is found in analyses, compilations, studies or other documents prepared by or for a receiving 
Partner, the Confidential Information that is oral and the Confidential Information that is not so 
returned will be held by the receiving Partner or former Partner and kept subject to the terms of 
this Agreement or will be destroyed by the receiving Partner or former Partner (with a certificate ' 
of destruction provided to the Partnership with respect thereto). 

(d) The provisions of this Section 3.07 shall survive the termination of the 

Partnership. 

* AV Partition. 

To the fullest extent permitted under applicable Law, each Partner waives any and all 
rights that it may have to maintain an action for partition of the Partnership's property. 

3. n 9 Covenant Not to Dissolve. 

Except as set forth in Article IX or as otherwise expressly provided in this Agreement, to 
the fullest extent permitted under applicable Law, each Partner hereby covenants and agrees not 
to take any action that would result in or is intended to result in a dissolution of the Partnership. 

/ U Termination of Status as Partner. 

(a) A Person shall cease to be a Partner only upon the first to occur of: 

(i) The Disposition of all of its Partnership Interest, provided that the 
transferee of such Partnership Interest is admitted as a substituted Limited Partner 
in accordance with Section 3.04(b) of this Agreement 

(ii) The involuntary Disposition by operation of Law (other than as a 
result of any merger, consolidation, share exchange or conversion of a Partner 
with or into another Person; provided , that, in the case of such merger. 
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consolidation, share exchange or conversion, the conditions required tor such 
Disposition to be a permitted Disposition hereunder shall have been satisfied) of 
its Partnership Interest (which shall not relieve such Person (or. in the case of 
such merger, consolidation, share exchange or conversion, the surviving or 
resulting Person of such merger, consolidation, share exchange or conversion) 
from any liability under this Agreement, including liabilities tor an unpermitted 
withdrawal). 

The happening of any of the foregoing events with respect to a Partner shall not. by itself, cause 
a dissolution of the Partnership except as provided in Article IX. Except to the extent 
specifically (and not by implication) set forth herein, upon 'the termination of a Person’s status as 
a Partner, such Person shall not be entitled to any distributions from the Partnership, including a 
distribution based on the fair value of such Person's Partnership Interest. A Partner shall not 
cease to be a Partner solely as a result of the happening of any of the events specified in Section 
l7-402(a)(4) of the Act. 

(b) No Partner may resign from the Partnership, except (i) with the prior 
written consent of the General Partner, or if the General Partner, the Class A Limited Partner 
(who is then an Affiliate of Enron) or the Class C Limited Partner (who is then an Affiliate of 
Enron) is resigning, a Majority Interest of the Class B Limited Partners, (ii) upon cancellation of 
the certificate of limited partnership as provided in Section 17-203 of the Act, or (iii) incident to 
a permitted Disposition pursuant to which the transferee is admitted as a Partner. 

(c) Any debts, obligation, or liabilities in damages to the Partnership of any 
Person who ceases to be a Partner shall be collectible by any legal means and the Partnership is 
authorized, in addition to any other remedies at Law or in equity, to apply any amounts otherwise 
distributable or payable by the Partnership to such Person to satisfy such debts, obligations, or 
liabilities. 

(d) Except as otherwise provided in this Agreement, in the event a Person 
ceases to be a Partner without having Disposed of all of its Partnership Interest in accordance 
with this Agreement (including upon removal or resignation), such Person shall be treated as an 
unadmitted Assignee of an interest as a result of a Disposition (other than a permitted 
Disposition) of a Partnership Interest pursuant to Section 3.04(a). 

(e) Subject to the provisions of this Section 3.10 and Article IX, no Partner 
shall at any time retire or withdraw from the Partnership. Any Partner retiring or 
withdrawing in contravention of this Section 3.10 shall indemnify, defend and hold 
harmless the Partnership and all other Partners from and against any losses, expenses, 
judgments, fines, settlements or damages suffered or incurred by the Partnership or any 
other Partner arising out of or resulting from such retirement or withdrawal, except to the 
extent recovery of any portion of such damages is limited by the provisions of Section 
11.01 hereof. 
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ARTICLE IV 

CAPITAL CONTRIBUTIONS 

Initial Capital Contributions; Contributions by the General Partner. 

(a! EIM made a Capital Contribution to the Partnership ot' S 1.000 as the General 
Partner, effective as of the Formation Date. On the Effective Date, each of the Partners shall 
make, in the order determined by the General Partner (but on. and effective on. the Effective 
Date), its respective Initial Capital Contribution and establish its aggregate Commitment 
(including its Initial Capital Contribution) in exchange for its respective Limited Partnership 
Interest as set forth in Section 4.01(b). The Limited Partners hereby agree that the portion of the 
Contributed Assets contributed by the General Partner as its Initial Capital Contribution has an 
aggregate value as Capital Contributions of $28,400, the portion of the Contributed Assets 
contributed by the Class A Limited Partner as its Initial Capital Contribution has an aggregate 
value as Capital Contributions of S283,97I,600 and the Initial Capital Contribution of the Class 
B Limited Partner has an aggregate value as Capital Contributions of $28,500,000. 

(b) The following are the Initial Capital Contributions of the Partners: 

(i) The General Partner shall contribute all of the general partnership 
interest of EIPLP. 

(ii) The Class A Limited Partner shall contribute (A) all of the limited 
partnership interest in EIPLP, (B) all of the membership interests in Garden State, 
(C) $208,500,000 in cash to be used by the Partnership to acquire beneficial 
ownership of the Class B Interests- in Sonoma from Caymus Trust and, in 
connection therewith, retire indebtedness issued by Caymus Trust (such 
acquisition and retirement to be treated, for income and franchise tax purposes, as 
the repayment of the Class A Limited Partner’s indebtedness by the Class A 
Limited Partner and a contribution by the Class A Limited Partner of an 
unencumbered interest in the Class C membership interest in Fishtail to the 
Partnership, (D) all of the Class A membership interests in Fishtail, (E) the 
Liquidity Facility, and (F) the benefit of all of the rights and indemnities granted 
to Enron and its Affiliates pursuant to the Asset Acquisition Agreements, to the 
extent the benefits of such rights and indemnities are assignable, as assigned 
pursuant to Section 3.03<b)(i) (the Initial Capital Contributions described in 
Section 4.01(b)(i) and this Section 4.01(b)(ii) are collectively referred to herein as 
the “ Contributed Assets"). 

(iii) The Class B Limited Partner shall contribute cash or, with the 
consent of the General Partner, other assets (or any combination thereof) having a 
value of $28,500,000. 

(iv) The Class C Limited Partner shall only have the obligation to make 
Capital Contributions to the Partnership as set forth in Section 4.01(c)(i). 
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(c) Set forth below are the amounts each Limited Partner is obligated r 0 
contnbute. subject to Section 4.02. to the capital of the Partnership in additfon to ,ts 
respective Initial Capital Contributions (the General Partner and the Class A Limned 
Partner having no farther Commitment), the sum of such amounts and the amounts set 
forth below as to each such Limited Partner constituting its Commitment: 

(i) The Class C Limited Partner shall be obligated to contnbute. as 
and to the extent required pursuant to Section 4.02 hereof, an aggregate of (A) 
S65,000,000, plus (B) the amount by which the principal amount of the Debt of 
Stadacona referred to in the proviso to Section 6.06(c)(iii) is reduced during the 
Term; and 

(ii) The Class B Limited Partner shall be obligated to contribute, as 
and to the extent required pursuant to Section 4.02 hereof, an aggregate of 
$160,000,000. 

Procedures for Capital Contributions. 

(a) During the Term, at any time the General Partner determines that anticipated cash on 
hand at the next Distribution Date will be inadequate to (i) distribute to the Class B Limited 
Partners the Preferred Dividend Distribution Amount, (ii) pay expenses of the Partnership as they 
become due, or expenses, working capital requirements or debt service requirements of the 
Subsidiaries, or (iii) after making provision for (i) and (ii), maintain the working capital reserve 
required by the proviso to Section 4.03(a), the Class C Limited Partner, on or before the date 
specified in the notice from the General Partner required pursuant to Section 4.02(c), shall 
contribute to the Partnership a portion of its Commitment in the amount requested by the General 
Partner to permit the Partnership to make such payments or maintain such reserves; provided, 
however, that the Class C Limited Partner shall not be required to make Capital Contributions in 
excess of its aggregate Commitment; provided further, however , that from and after the 
occurrence of a Dissolution Event (as defined in Section 9.01 hereof) and prior to the end of the 
Term, a Partner shall not be required to make any Capital Contributions to the extent, but only to 
the extent, that the General Partner reasonably determines that the amount to be so contributed 
would be available for distribution to such Partner (in accordance with Sections 5.02 and 9.02 
hereof) at the conclusion of the Term. If, however, the General Partner subsequently determines 
that such Capital Contributions would not be available for distribution to such Partner, then such 
Partner shall make the Capital Contributions in accordance with this Section 4.02. 

(b) During the Term, if, at the end of any Quarterly Period Aggregate Net 
Losses of the Partnership exist, the Class B Limited Partner, on or before the date 
specified in the notice from the General Partner required pursuant to Section 4.02(c), 
shall (subject to the second proviso to Section 4.02(a)) contribute to the Partnership a 
portion of its Commitment in an amount equal to the remainder resulting from 
subtracting from such Aggregate Net Losses the amount of all prior Capital Contributions 
by the Class B Limited Partner pursuant to this 4.02(b) (without double counting of any 
amount included in the definition of the term Aggregate Net Losses); provided, however , 
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that the Class B Limited Partner shall not be required to make Capital Contributions in 
excess of its aggregate Commitment. ns ln 

„ J- c ). . To require Capital Contributions, the General Partner must notify each 

Class C Limited Partner or Class B Limited Partner, as the case may be, of the required 
Capital Contributions, which notice must state: ' 


(i) (A) if pursuant to Section4.02(a), that the Genera! Partner has 
determined that available cash will be insufficient to meet the requirements of 
Section 4.02(a)(i)-{iii), or (B) if pursuant to Section 4.02(b)(b) that Aggregate Net 
Losses of the Partnership exist as of the end of the most recent Quarterly Period; 

(ii) the amount of the aggregate Capital Contributions requested 
pursuant to such notice, which shall equal the amount set forth in Section 
4.02(a)or (b), as the case may be (rounded to the next highest SI 00,000); 

(iii) the amount of the Capital Contribution that the Class C Limited 
Partner or Class B Limited Partner, as the case may be, is to make, which shall be 
determined as set forth in Section 4.02(a), (b) and (c)(ii); 

(iv) the date on which such Capital Contribution shall be made, which 
shall be a Business Day no earlier than the fifth Business Day following the 
notice; and 

(v) the bank account of the Partnership to which Capital Contributions 
are to be wired. 

4.03 General Rules for Investment of Capital Contributions. 

(a) Unless otherwise agreed by a Majority Interest of the Class B Limited Partners 
and subject to Section 6.01 and the second proviso to Section 4.02(a), all of the Capital 
Contributions will be used (i) to engage in the Designated Business (including making capital 
expenditures in respect thereof), (ii) to pay Preferred Dividend Distribution Amounts, fees, 
advances and expenses of the Partnership, (iii) to repay indebtedness of the Partnership and its 
Subsidiaries, (iv) to pay any other expenses of engaging in the Designated Business and/or for 
working capital for the Partnership and its Subsidiaries or, (v) subject to Section 6.01(b), to pay 
fees and expenses of Subsidiaries of the Partnership, advances made by the Partnership to its 
Subsidiaries or capital expenditure requirements of the Subsidiaries, all as specified in the notice 
given by the General Partner under Section 4.02(c); provided however , that the Partners agree 
that the General Partner shall at all times maintain a working capital reserve (including earnings 
on and proceeds of investment) of cash and investments permitted under Section 4.03(b) 
aggregating at least S28.5 million. 

(b) The General Partner may cause the Partnership to invest cash temporarily 
in liquid investments until such time as such cash is invested or utilized in the Designated 
Business; provided , that, such investments consist of (i) short-term obligations of, or' 
obligations guaranteed by, the United States of America or any agency or instrumentality 
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thereof, (ii) any repurchase agreement with respect to securities described in clause (u 
which is t\illv secured by such securities, (iii) any money market account cr other 
interest-bearing account with a commercial bank having a short term .rating of at least 
“Al.'Pl M of the equivalent by Moody's Investors Service. Inc. or Standard & Poor's 
Ratings Services and capital and surplus of not less than S500.000.000. (iv) short-term 
debt securities or promissory notes of Enron or its Affiliates so long as Enron maintains 
at least one outstanding issue of senior unsecured debt rated investment grade, or (v) 
commercial paper that is rated at least P-l by Moody's Investors Service. Inc. or A- 1 by 
Standard & Poor’s Ratings Services. 

(c) Except as provided in Sections 4.01. 4.02 and 4.03 or as agreed by the 
Partners pursuant to Section 6.01(g), a Partner has no right or obligation to make Capital 
Contributions. 

Failure to Contribute. 

(a) If a Partner (the “ Delinquent Partner") does not contribute by the time required 
al: or any portion of a Capital Contribution that the Partner is required to make as provided in 
this Agreement: 

(i) the Partnership may take such action (including, without limitation, 
court proceedings) as the General Partner may deem appropriate to obtain 
payment by . the Delinquent Partner of the portion of the Delinquent Partner’s 
Capital Contribution that is in default, together with interest on that amount at the 
Default Interest Rate from the Day that the Capital Contribution was due until the 
Day that it is made, all at the cost and expense of the Delinquent Partner; 

(ii) the Delinquent Partner will not be entitled, during any period in 
which such Partner is a Delinquent Partner, to participate in any vote, consent or 
decision to be made by the Limited Partners; 

(iii) the General Partner may elect to cause one or more of the 
following to occur in respect of a Delinquent Partner; (a) forfeiture of any 
distributions that such Delinquent Partner otherwise would have received 
pursuant to Section 5.01 or Section 5.01 hereof, (b) reduction of the amount of 
such Delinquent Partner’s capital invested (for purposes of calculating any 
Preferred Return) and the related Capital Account by 25%; or (c) the forced 
Disposition of all of such Delinquent Partner’s interest in the Partnership 
(including any Partnership Interest) to the other Partners or to a third party at its 
cost or another price determined to be appropriate in the General Partner’s 
discretion under the circumstances; and 

(iv) until the Capital Contribution is made, the other Partners in 
proportion to their Sharing Ratios or in such other percentages as they may agree 
(the “ Lending Partner whether one or more), may, but shall not be obligated to. 
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advance the portion of the Delinquent Partner's Capital Contribution that is in 
default, with the following results: 

(A) the sum advanced constitutes a loan from the Lending 
Partner to the Delinquent Partner, and a Capital Contribution of that sum 
to the Partnership by the' Delinquent Partner under the applicable 
provisions of this Agreement: 

(B) the principal balance of the loan and all accrued unpaid 
interest is due and payable on the 10th Day after written demand by the 
Lending Partner to the Delinquent Partner; 

(C) the amount loaned bears interest at a rate per annum equal 
to the Default Interest Rate from the Day that the advance is made until 
the Day that the loan, together with all interest accrued on it, is repaid to 
the Lending Partner; 

(D) the payment of the loan and interest accrued on it is secured 
by a security interest in the Delinquent Partner’s Partnership Interest, as 
more fully set forth in Section 4.04(b); and 

(E) the Lending Partner has the right, in addition to the other 
rights and remedies granted to it under this Agreement or at law or in 
equity, to take any action (including, without limitation, court 
proceedings) that the Lending Partner may deem appropriate to obtain 
payment by the Delinquent Partner of the loan and all accrued and unpaid 
interest on it, at the cost and expense of the Delinquent Partner. 

(b) Each Partner grants to the Partnership, and to each Lending Partner with 
respect to any loans made by the Lending Partner to that Partner as a Delinquent Partner 
as described in Section 4.04(a)(iv), as security, equally and ratably, for the payment of all 
Capital Contributions that Partner has agreed to make and the payment of all loans and 
interest accrued on them made by each Lending Partner to that Partner as a Delinquent 
Partner as described in Section 4.04(a)(iv), a security interest in and a general lien on its 
Partnership Interest and the proceeds thereof, all under the Uniform Commercial Code of 
the State of Delaware. On any default in the payment of a Capital Contribution or in the 
payment of such a loan or interest accrued on it, the Partnership or the Lending Partner, 
as applicable, is entitled to all the rights and remedies of a secured party under the 
Uniform Commercial Code of the State of Delaware with respect to the security interest 
granted in this Section 4.04(b). If perfection of the security interest granted by a Partner 
pursuant to this Section 4.04(b) is not effectuated by possession of an Interest Certificate, 
a Delinquent Partner shall execute and deliver to the Partnership and the other Partners all 
financing statements and other instruments that the General Partner or the Lending 
Partner, as applicable, may request to effectuate and carry out the preceding provisions of 
this Section 4.04(b). For this purpose, this Agreement constitutes a security agreement. 
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Return of Contributions. 

Except as expressly provided herein, a Partner is not entitled to the return of any part of 
its Capital Contributions. A Partner is not entitled to be paid interest in respect of its" Capital 
Contributions. An unrepaid Capital Contribution is not a liability of the Partnership or of any 
Partner. A Partner is not required to contribute or to lend any cash or assets to the Partnership to 
enable the Partnership to return any Partner’s Capital Contributions. 

Capital Accounts. 

The Partnership shall maintain a capital account (a "Capital Account") for each Partner in 
compliance with Treasury Regulation Section 1 .704-1 (b)(2)(iv) and Section 1.704-2, as 
amended, Each Partner’s Capital Account (a) shall be increased by (i) the amount of money- 
contributed by that Partner to the Partnership, (ii) Book Value of property contributed by that 
Partner to the Partnership (net of liabilities secured by such contributed property that the 
Partnership is considered to assume or take subject to within the meaning of Code Section 752), 
and (iii) allocations to that Partner of Profits and any items of income or gain allocated to such 
Partner pursuant to the Regulatory Allocations, and (b) shall be decreased by (i) the amount of 
money distributed to that Partner by the Partnership, (ii) the Book Value of property distributed 
to that Partner by the Partnership (net of liabilities secured by such distributed property that such- 
Partner is considered to assume or take subject to under Code Section 752), and (iii) allocations 
to that Partner of Losses and any items of loss or deduction allocated to such Partner pursuant to 
the Regulatory Allocations. A Partner that has more than one Partnership Interest shall have a 
single Capital Account that reflects all such Partnership Interests, regardless of the class of 
Partnership Interest owned by such Partner and regardless of the time or manner in which such 
Partnership Interests were acquired. Upon the Disposition of all or part of a Partnership Interest, 
the Capital Account of the transferor that is attributable to the Disposed Partnership Interest shall 
carry over to the transferee Partner in accordance with the provisions of Treasury Regulation 
Section 1. 704-1 (b)(2)(iv)(l). 


ARTICLE V 

DISTRIBUTIONS; ALLOCATIONS 
Distributions. 


(a) Subject to the other provisions of this Article V, at the times indicated below, the 
Partnership shall distribute to the Partners from cash in excess of the amount necessary to enable 
the Partnership to pay its obligations as they become due and a cash reserve for contingencies (in 
each case including anticipated operating expenses, including management fees and expenses 
payable pursuant to Section 6.07 hereof, in current and future periods), all as calculated or 
determined by the General Parmer in its reasonable judgment in the following order of priority: 

(i) First, on each Distribution Date to each Class B Limited Partner an 
amount equal to its pro rata portion of the Preferred Dividend Distribution 
Amount; provided, that to the extent not so made, the Preferred Return shall 
continue to cumulate as provided in Section 5.01(d); 
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(ii) Second, on the first Distribution Date at which Partnership funds 
are available therefor, pro rata to each Class B Limited Partner, an amount equal 
to the amount of Capital Contributions contributed by such Class B Limited 
Partner to the Partnership in excess of its Initial Capital Contribution, to the extent 
not theretofore returned: 

(iii) Third, from time to time as determined by the General Partner, pro 
rata to each Class C Limited Parmer an amount equal to the amount of Capital 
Contributions contributed by such Class C Limited Partner pursuant to Section 
4.02(a) of this Agreement, to the extent not theretofore returned (arid, upon such 
payment the Commitment of the Class C Limited Partner shall be restored by an 
amount equal to the amount distributed pursuant to this paragraph, but not to an 
amount in excess of the Class C Limited Panner’s Commitment); and 

(iv) Thereafter, from time to time as determined by the General 
Partner, the balance of cash available for distribution, if any, to the Class B 
Limited Partners, pro rata, the Class C Limited Partners, pro rata, the Class A 
Limited Partners, pro rata, and the General Partner, in such shares as will result in 
each Partner collectively receiving in the aggregate pursuant to Section 5.01{a)(i) 
and this Section 5.01(a)(iv) its respective Sharing Ratio of the total amount 
distributed pursuant to Section 5.01 (a)(i) and this Section 5.01(a)(iv). 

(b) From time to time the General Partner also may cause property of the 
Partnership other than cash- to be distributed to the Partners; in the order of priority set 
forth in Section 5.01 or Section 5.02, provided (i)that any property distributed shall be 
freely transferable and not in violation of any law or regulation, (ii) that the General 
Partner shall have the option to sell such property and distribute the proceeds to the 
Partners, and (iii) that no property (other than cash) shall be distributed to any Class B 
Limited Partner without the prior written consent of such Class B Limited Partner. 
Immediately prior to such a distribution; the capital accounts of the Partners shall be 
adjusted as provided inTreas. Reg. § t.704-t(b)(2)(iv)(f). 

(c) Neither the General Partner nor any Limited Partner is personally liable 
for the payment of any distributions due to a Partner, and other than as provided in 
Section 4.02 no Partner may be required to make Capital Contributions or an advance to 
enable the Partnership to make distributions. 

(d) The amount payable pursuant to Section 5.0l(a)(i) in respect of the Class 
B Limited Partnership Interests on any Distribution Date shall be the unpaid Preferred 
Return with respect to such Class B Limited Partnership Interest accumulated to such 
Distribution Date (any such amount, a “ Preferred Dividend Distribution. Amount"). Any 
payments of Preferred Dividend Distribution Amounts made in respect of the Class B 
Limited Partnership Interests shall first be credited against the Preferred Return 
accumulated with respect to the earliest Quarterly Period for which any Preferred Return' 
has not been paid in full (and shall be applied to accumulated Preferred Returns for 
subsequent Quarterly Periods in chronological order). 
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Distributions on Dissolution and Winding L'p . 

Subject to Section 17-804 of the Act as promptly as practicable upon the dissolution and 
winding up of the Partnership, all available assets remaining after satisfaction of all debts and 
liabilities 'of the Partnership owed to creditors (whether by payment or the making of reasonable 
provision for payment thereof) shall be distributed to the Partners as follows: first, to the Class B 
Limited Partners until each Class B Limited Partner has received an amount equal to the sum of 
any accrued and unpaid Preferred Dividend Distribution Amount to the date of dissolution and 
the amount of any unretumed Capital Contributions made by such Class B Limited Partner, and 
second, to the Class A Limited Partners and General Partner in proportion to their respective 
Sharing Ratios in accordance with Section 9.02. 

Allocation of Profits. 

Profits shall be allocated by the General Partner on behalf of the Partnership to the 
Capital Accounts of the Partners as follows: 

(a) First, 100% to the Class B Limited Partners to reverse Losses previously 
allocated to the Class B Limited Partners pursuant to Section 5.04(b), pro rata in 
accordance with the Losses previously allocated to each Class B Limited Partner; 

(b) Second, 100% to each Class B Limited Partner until the cumulative 
amount of Profits allocated to each Class B Limited Partner pursuant to this Section 5.03 
equals the cumulative amount of the Preferred Dividend Distribution Amount distributed 
to such Class B Limited Partner pursuant to Section 5.01(a)(i) and Section 5.02; 

(c) Third, 100 % to the Class A Limited Partner, the Class C Limited Partner 
and the General Partner to reverse Losses previously allocated to the Class A Limited 
Partner, the Class C Limited Partner and the General Partner pursuant to Section 5.04(a), 
pro rata in accordance with the Losses previously allocated to the Class A Limited 
Partner, the Class C Limited Partner and the General Partner; 

(d) Fourth, to the Class B Limited Partners, the Class A Limited Partner, the 
Class C Limited Partner and the General Partner in such shares as will cause (as rapidly 
as possible) (i) the cumulative amount of Profits allocated to the Class B Limited Partners 
pursuant to this Section 5.03(d) to equal the cumulative amounts distributed to the Class 
B Limited Partners pursuant to Section 5.01(a)(iv) and (ii) the cumulative amount of 
Profits allocated to the Class A Limited Partner, the Class C Limited Partner and the 
General Partner pursuant to this Section 5.03(d) (together with the cumulative amount of 
Profits theretofore allocated to the Class A Limited Partner, the Class C Limited Partner 
and the General Partner pursuant to Section 5.03(e)) to be not less than the cumulative 
amounts distributed to the Class A Limited Partner, the Class C Limited Partner and the 
General Partner pursuant to Section 5.0l(a)(iv); and 

(e) The balance to the Class A Limited Partner, the Class C Limited Partner 
and the General Partner in proportion to their respective Sharing Ratios. 
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Allocation of Losses. 

Losses shall be allocated by the General Partner on behalf of the Partnership to the 
Capital Accounts of the Partners as follows: 

(a) First. 100% to the Genera! Partner the Class A Limited Partner and the 
Class C Limited Partner to the extent of. and in proportion to. the positive balances in 
their respective Adjusted Capital Accounts: 

(b) Second, 100% to the Class B Limited Partner to the extent of, and in 
proportion to, the positive balances in their respective Adjusted Capital Accounts: and 

(c) The balance, if any, to the Class A Limited Partner, the Class C Limited 
Partner and the General Partner in proportion to their respective Sharing Ratios. 

Final Year Allocations. 

Notwithstanding Sections 5.03 and 5.04, Profits and Losses realized by the Partnership 
during the Partnership’s final Fiscal Year shall be allocated among the Partners so as to cause, to 
the extent possible, the Capital Account of each Partner to equal the amount distributable to such 
Partner pursuant to Section 5.02. 

Regulatory Allocations. 

The following allocations shall be made in the following order: 

(a) Nonrecourse Deductions shall be allocated to the Partners in accordance 
with their Sharing Ratios. 

(b) Partner Nonrecourse Deductions attributable to Partner Nonrecourse Debt 
shall be allocated to the Partners bearing the Economic Risk of Loss for such Partner 
Nonrecourse Debt as determined under Treasury Regulation Section t.704-2(b)(4). If 
more than one Partner bears the economic Risk of Loss for such Partner Nonrecourse 
Debt, the Partner Nonrecourse Deductions attributable to such Partner Nonrecourse Debt 
shall be allocated among the Partners according to the ratio in which they bear the 
Economic Risk of Loss. This Section 5.06(b) is intended to comply with the provisions 
of Treasury Regulation Section 1.704-2(i) and shall be interpreted consistently therewith. 

(c) Notwithstanding any other provision hereof to the contrary, if there is a 
net decrease in Minimum Gain for a taxable year (or if there was a net decrease in 
Minimum Gain for a prior taxable year and the Partnership did not have sufficient 
amounts of income and gain during prior years to allocate among the Partners under this 
Section 5.06(c)), items of income and gain shall be allocated to each Partner in an amount 
equal to such Partner’s share of the net decrease in such Minimum Gain (as determined 
pursuant to Treasury Regulation Section 1.704-2(g)(2)). This Section 5.06(c) is intended 
to constitute a minimum gain chargeback under Treasury Regulation Section l .704-2(0 
and shall be interpreted consistently therewith. 
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(d) Notwithstanding any provision hereof to the contrary except Section 
5.06(c) (dealing with Minimum Gain), if there is a net decrease in Partner Nonrecourse 
Debt Minimum Gain for a taxable year (or if there was a net decrease in Partner 
Nonrecourse Debt Minimum Gain for a prior taxable year and the Partnership did not 
have sufficient amounts of income and gain during prior years to allocate among the 
Partners under this Section 5.06(d)). items of income and gain shall be allocated to each 
Partner in an amount equal to such Partner’s share of the net decrease in Partner 
Nonrecourse Debt Minimum Gain (as determined pursuant to Treasury Regulation 
Section 1.704-2(i)(4). This Section 5.06(d) is intended to constitute a partner 
nonrecourse debt minimum gain chargeback under Treasury Regulation Section 1.704- 
2(i)(4) and shall be interpreted consistently therewith. 

(e) Notwithstanding any provision hereof to the contrary except Sections 
5.06(c) and (d) (dealing with Minimum Gain and Partner Nonrecourse Debt Minimum 
Gain), a Partner who unexpectedly receives an adjustment, allocation or distribution 
described in Treasury Regulation Section 1.704-l(b)(2)(ii)(d)(4), (5) or (6) shall be 
allocated items of income and gain (consisting of a pro rata portion of each item of 
income, including gross income, and gain for the taxable year) in an amount and manner 
sufficient to eliminate any deficit balance in such Partner’s Adjusted Capital Account as 
quickly as possible. This Section 5.06(e) is intended to constitute a qualified income 
offset under Treasury Regulation Section 1.704-l(b)(2)(ii)(d) and shall be interpreted 
consistently therewith. 

(0 In the event that any Partner has a negative Adjusted Capital Account at 
the end of any taxable year, such Partner shall be allocated items of Partnership income 
and gain in the amount of such deficit as quickly as possible; provided that an allocation 
pursuant to this Section 5.06(f) shall be made only if and to the extent that such partner 
would have a negative Adjusted Capital Account after all other allocations provided for 
in this Article V have been tentatively made as if Section 5.06(e) and this Section 5.06(f) 
were not in this Agreement. 

(g) To the extent an adjustment to the adjusted tax basis of any Partnership 
property pursuant to Code Section 734(b) or Code Section 743(b) is required pursuant to 
Treasury Regulation Section 1.704- l('b)(2)(iv)(m)(2) or 1.704-l(b)(2)(iv)(m)(4) to be 
taken into account in determining Capital Accounts as the result of a distribution to any 
Partner in complete liquidation of such Partner’s Partnership Interest, the amount of such 
adjustment to Capital Accounts shall be treated as an item of gain (if the adjustment 
increases the basis of the asset) or loss (if the adjustment decreases such basis) and such 
gain or loss shall be allocated to the Partners in accordance with Treasury Regulation 
Section 1.704-1 (b)(2)(iv)(m)(2) if such Section applies, or to the Partner to whom such 
distribution was made if Treasury Regulation Section l.704-l(b)(2)(iv)(m)(4) applies. 
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Income Tax Allocations. 

(a) All items of income, gain, loss and deduction for Federal income tax purposes 
shall be allocated in the same manner as the corresponding item of Profits and Losses is 
allocated, except as otherwise provided in this Section 5.07. 

(b) In accordance with Code Section 704(c) and the applicable Treasury 
Regulations thereunder, income, gain, loss, and deduction with respect to any property 
contributed to the Partnership shall, solely for tax purposes, be allocated among the 
Partners so as to take account of any variation between the adjusted basis of such 
property to the Partnership for federal income tax purposes and its initial Book Value. In 
the event the Book Value of any property is adjusted pursuant to clause (b) or (d) of the 
definition of Book Value, subsequent allocations of income, gain, loss, and deduction 
with respect to such property shall take account of any variation between the adjusted 
basis of such property for federal income tax purposes and its Book Value in the same 
manner as under Code Section 704(c) and the applicable Regulations thereunder. For 
purposes of such allocations, the Partnership shall elect whatever methods provided by 
Treasury Regulation Section 1.704-3 the General Partner may determine. 

(c) Any (i) recapture of depreciation or any other item of deduction shall be 
allocated, in accordance with Treasury Regulation Section 1. 1 245-1 (e), to the Partners 
who received the benefit of such deductions, and (ii) recapture of credits shall be 
allocated to the Partners in accordance with applicable law. 

(d) Allocations pursuant to this Section 5.07 are solely for purposes of 
Federal, state, local and foreign taxes and shall not affect, or in any way be taken into 
account in computing, any Partner’s Capital Account or share of Profits, Losses, other 
items or distributions pursuant to any provision of this Agreement. 

' Other Allocation Rules. 

(a) All items of income, gain, loss, deduction and credit allocable to an interest in the 
Partnership that may have been transferred shall be allocated between the transferor and the 
transferee based on the portion of the calendar year during which each was recognized as the 
owner of such interest, without regard to the results of Partnership operations during any 
particular portion of that calendar year and without regard to whether cash distributions were 
made to the transferor or the transferee during that calendar year, except that capital items shall 
be allocated using the interim closing of the books method; provided, however, that this 
allocation must be made in accordance with a method permissible under Code Section 706 and 
the regulations thereunder. 

(b) The Partners’ proportionate shares of the “excess nonrecourse liabilities" 
of the Partnership, within the meaning of Treasury Regulation Section 1.752-3(a)(3), 
shall be determined in accordance with their Sharing Ratios. 
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ARTICLE VI 

management 

Management by General Partner. 

(a) Except as provided with respect to the Board of Directors that may be appointed 
in accordance with the provisions of Section 6.05 and the SBHC Rights granted pursuant to 
Section 6.06, the management of the Partnership is fully vested in the General Partner, and 
except as otherwise provided in this Agreement, (i) such General Partner shall have full power 
and authority to manage the business and affairs of the Partnership in accordance with Section 
2.04, and (ii) no other Partner shall have any such management power and authority. 

(b) The General Partner shall manage the business and affairs of . the 
Partnership and shall operate the Designated Business in good faith, in accordance with 
the practices of Enron’s wholesale services group and with the same degree of diligence 
and care with which such wholesale services group manages its own business and affairs. 
In addition, subject to Section 6.03(c), the General Partner agrees that it will continue to 
conduct its activities in the Designated Business in accordance with the Risk 
Management Policy, taking into account applicable regulatory requirements. In making 
its decisions with regard to the funding and other financial requirements of Subsidiaries, 
the General Partner will endeavor, to the extent reasonably practicable, to seek to 
preserve the creditors’ and other rights of the Partnership as compared to other funding 
sources available to the Subsidiaries. 

(c) The General Partner shall determine the fair market value of the property 
of the Partnership to be determined upon the occurrence of any Mark-to-Market Event. 
The General Partner shall give prior written notice to the Class B Limited Partner of any 
matter set forth in Section 6.06(c) sufficient under the circumstances to permit the Class 
B Limited Partner to exercise its SBHC Rights with respect thereto. 

(d) (i) The General Partner shall cause the Partnership to conduct its business 
and operations separate and apart from that of any Partner, any Affiliates of any Partner 
or any other Person, including (A) segregating Partnership property and not allowing 
funds or other assets of the Partnership to be commingled with the fluids or other assets 
of, held by, or registered in the name of, any Partner, any Affiliates of any Partner or any 
other Person, (B) maintaining books and financial records of the Partnership separate 
from the books and financial records of any Parmer or any Affiliates of any Partner, and 
observing all Partnership procedures and formalities, including maintaining minutes or 
records of meetings of the Partnership and acting on behalf of the Partnership only 
pursuant to due authorization of the Partners (including any authorization as is given in 
this Agreement), (C) causing the Partnership to pay its liabilities from assets of the 
Partnership and (D) causing the Partnership to conduct its dealings with third parties in its 
own name and as a separate and independent entity. 

(ii) Failure of the Partnership, or any Partner or director on behalf of 

the Partnership, to comply with any of the foregoing covenants in Section 
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6.0l{d)(;) shall not affect the status of the Partnership as a separate legal entity or 

the limited liability of a Limited Partner. 

(e) The General Partner shall cause (i) the Partnership to comply in all 
material respects with all of the obligations of the Partnership set forth in this Agreement, 
and (ii) the Partnership and the Subsidiaries to maintain, or cause to be maintained, 
insurance policies, on terms, in amounts and with insurers as described in Section 
3.03(b)(iv), in effect during the Term of the Partnership. 

(0. The General Partner shall cause the Partnership and each of its 
Subsidiaries to comply in all material respects with applicable Laws except for such. non- 
compliance as '.s attributable solely to any action taken or omitted to be taken by the 
Class B Limited Partner. 

(g) The matters set forth in this Section 6.01(g) involve either (as to the 
matters set forth in paragraphs (i) through (iii)) actions that the Partnership may not take 
without the approval of the Class B Limited Partner or (as to the matters set forth in 
paragraphs (iv) through (vi)) matters within the General Partner’s discretion as to which 
it may seek assent from the Class B Limited Partners. The purpose of this Section 
6.01(g) is to provide a framework through which the General Partner may seek such 
consent and the Class B Limited Partners may determine whether or not such consent will 
be granted. The General Partner shall have the right to request that the Limited Partners 
gram any consent or approval or make any designation regarding the matters referred to 
in this Section 6.01(g), and any Limited Partner may, but shall have no obligation to, 
grant its consent, approval or designation. The requisite vote for any consent or approval 
requested pursuant to this Section 6.01(g) or Section 8.03 shall be a Majority Interest of 
each of the Class A Limited Partners and the Class B Limited Partners. The procedure 
for such consent and approval is set forth in Section 8.03 hereof. In the event a Majority 
Interest of each of the Class A Limited Partners and the Class B Limited Partners grant a 
consent or approval or make a designation pursuant to this Section 6.01(g), the General 
Partner shall take action in a manner consistent with, and refrain from taking action 
pursuant to this Agreement in a manner inconsistent with such consent, approval or 
designation. 


(i) The General Partner shall have the right to request that a Majority 
Interest of each of the Class A Limited Partners, the Class B Limited Partner and 
the Class C Limited Partner (A) concur with the General Partner’s determination 
that the Partnership or any of its Subsidiaries should acquire additional assets in 
the Designated Business, (B) establish the amounts and timing of any additional 
Capital Contributions to be required in respect thereof, (C) determine whether 
additional Partners shall be admitted in respect thereof and whether any additional 
classes of partnership Interests shall be created, and (D) determine any effect such 
acquisition has on the Sharing Ratios of the Partners. 

(ii) The General Partner shall have the right to request that a Majority 
Interest of each of the Class A Limited Partners, the Class B Limited Partner and 
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the Class C Limited Partner designate additional industries or businesses to 
constitute part of the Designated Business. 

(iii) The General Partner shall have the right to request that a Majority 
Interest of each of the Class A Limited Partners, the Class B Limited Partner and 
the Class C Limited Partner designate as an Excluded Activity an investment that 
would otherwise be part of the Designated Business. 

(iv) The General Parmer shall have the right (but not the obligation) to 
request that a Majority Interest of each of the Class A Limited Partners, the Class 
B Limited Partner and the Class C Limited Partners approve any transaction or 
proposed transaction between the Partnership and the General Partner or any of its 
Affiliates, or in which transaction the General Partner or any of its Affiliates has 
any interest (financial or otherwise) other than through the General Partner's 
interest as a Partner in the Partnership. 

(v) The General Partner shall have the right (but not the obligation) to 
request that a Majority Interest of each of the Class A Limited Partners, the Class 
B Limited Partner and the Class C Limited Partner concur in any determination of 
amounts payable to the General Partner under Section 6.07 or the method for 
calculating those amounts. 

(vi) The General Partner shall have the right (but not the obligation) to 
request that a Majority Interest of each of the Class A Limited Partners, the Class 
B Limited Partner and the Class C Limited Partner determine whether or not any 
act, omission, or course of conduct by the Gene-al Partner or the Partnership 
(other than in connection with the making of a particular Investment) complies 
with Section 6.03. 

Norice by the General Partner of Certain Events, 

(a) ( 1 ) Within two Business Days after the occurrence of any of the events set forth in 

Section 6.02(b)(i), (ii), (iv), (viii), (x), (xi), (xiii), (xiv), (xvi) and (xvii) (2) as promptly as 
practicable following the earlier of (A) the receipt by the General Partner of notice of the 
occurrence of, and (B) the General Partner obtaining knowledge of, any of the events set forth in 
Section 6.02(b)(iii), (v), (vi), (ix), (xii) or (xv), and (3) at least two Business Days prior to 
incurrence in respect of the event set forth in Section 6.02(b)(vii) below, the General Partner 
shall give written notice (or oral notice setting forth the required information to be followed by 
written notice) (the '"Notice") to the Class B Limited Partner (or, if there is more than one Class 
B Limited Partner, to each Class B Limited Parmer) of the occurrence thereof at the address set 
forth on Exhibit A hereto or, if different, the then current address supplied to the Partnership by 
such Class B Limited Partner. The Notice shall describe the event and contain detail that is 
reasonable under the circumstances to permit the Class B Limited Partner to evaluate the event. 

(b) A Notice shall be given with respect to the occurrence of each of the 
following events or conditions: 
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(i) a Value-at-Risk Limit Violation; 

(iil a Maturity Gap Risk Limit Violation: 

(iii) the imposition of a material Encumbrance on any of the Permitted 
Assets or otherwise on any assets or properties constituting the Designated 
Business; 

(iv) amendment by the Board of Directors of Enron of the Risk 
Management Pplicy; 

(v) if at the end of any Quarterly Period the Designated Trading 
Business is operating at a net loss for the period commencing on the Effective 
Date and ending at the end of such Quarterly Period; 

(vi) if at ‘the end of any Quarterly Period after a Notice has been given 
pursuant to Section 6.02(b)(v) the Designated Trading Business is operating at a 
net gain for the period commencing on the Effective Date and ending at the end of 
such Quarterly Period; 

(vii) the intention of the Partnership or any Subsidiary of the 
Partnership to incur Debt; 

(viii) the acquisition by the Partnership or any Subsidiary of any Facility 
(or a Majority interest therein) in the Forest Products business; 

(ix) the occurrence of a Dissolution Event; 

(x) the occurrence during any period from (A) the Business Day 
immediately following the last Business Day of the period covered by the last 
monthly report delivered by the General Partner pursuant to Section 8.0l(b)(iv) to 
(B) the Business Day on which the Partners receive the next monthly report 
delivered pursuant to Section 8.0l(b)(iv) of net losses in the Designated Trading 
Business aggregating $10 Million or more, based upon close-of-day valuations; 

(xi) if the full amount of the Liquidity Facility has been drawn; 

(xii) the commencement of any litigation that would be required to be 
disclosed by the Partnership in filings with the Securities and Exchange 
Commission if the Partnership had a class of equity securities registered pursuant 
to Section 12 of the Securities Exchange Act ofl934; 

(xiii) any Capital Contributions by a Partner of the Partnership; 

(xiv) violation of any SBHC Rights; 
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(xv> the receipt by the Partnership of any notice from a governmental 
authority or the commencement ot litigation by any other Person regarding a 
violation of. or with respect to a material liability arising under, any 
Environmental Law by any Person against, or with respect to the activities of. the 
Partnership or any of its Subsidiaries and any real property related to their 
respective businesses, which claim alleges liability for the payment of money in 
excess of S250.000 or other liabilities that could reasonably be expected to result 
in costs, losses, fines, penalties or other conditions or circumstances that could 
reasonably be expected to exceed S250.000 in terms of total cost to the 
Partnership or any of its Subsidiaries: 

(xvi) any material breach by the Genera! Partner, the Class A Limited 
Partner or the Class C Limited Partner of the terms of this Agreement: and 

(xvii) any decision by Enron or any of its Affiliates to abandon all or any 
material part of the Designated Business. 

Disclaimer of Duties, 

(a) Except (i) as provided in Section 6.01(b) and Section 6.03(c), (ii) express 
contractual obligations under other provisions of this Agreement or under other existing or fiiture 
agreements with the Partnership and (iii) obligations that any Person unrelated to the Partnership 
also has to the Partnership, neither Enron, the General Partner, any Class A Limited Partner, any 
Class C Limited Partner nor any Class B Limited Partner, nor any Affiliate of any of them, shall 
have any obligation, fiduciary or otherwise, to the Partnership, including any obligation (x) to 
offer business opportunities to the Partnership other than those that are exclusively the 
Designated Business, (y) to refrain from pursuing business opportunities that may have a 
competitive impact upon the Partnership or (z) to refrain from taking any other action that will or 
may be detrimental to the Partnership, and neither Enron, the Class A Limited Partner, the Class 
C Limited Partner the General Partner nor any Class B Limited Partner, nor any Affiliate of any 
of them, shall, by virtue of the relationships established pursuant to this Agreement, have any 
other obligation to take or refrain from taking any other action that may impact the Partnership. 
The provisions of this Section 6.03(a) constitute an agreement to modify or eliminate fiduciary 
duties pursuant to the provisions of Sections 17-403(a) and 17-1 101 of the Act. 

(b) The Partnership, the Class A Limited Partner (if the Class A Limited 
Partner is not Enron or an Affiliate of Enron), the Class C Limited Partner (if the Class C 
Limited Partner is not Enron or an Affiliate of Enron) and each Class B Limited Partner 
hereby renounce any interest or expectancy in any business opportunity that is not 
exclusively a Permitted Asset generated in the Designated Business. 

(c) The General Partner agrees that (i) Enron will not, directly or indirectly, 
engage in the Designated Business or create a subsidiary for the purpose of engaging in 
the Designated Business except through or for the benefit of the Partnership, and (ii) no 
Enron Affiliate will, directly or indirectly, engage in the Designated Trading Business or 
create a subsidiary for the purpose of engaging in the Designated Trading Business 
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except through or for the benefit of the Partnership; provided, that nothing ;n 
Agreement shall require Enron or any of u> Affiliates to continue to engaue in the 
Designated Business, which (subject to the provisions of Section d.Olffi) of this 
Agreement) Enron is free to pursue or abandon, in its sole discretion. 

(d) As a result of the transactions contemplated by this Agreement, certain 
directors, officers or employees of Enron or its Affiliates may sene as officers, 
employees or directors of the Partnership or as officers, directors or employees of the 
General Partner (any such Person being referred to herein as a "Designee"). The Partners 
recognize that any Designee could be regarded as owing duties both to the Partnership 
and to Enron or its Affiliates. Each Class B Limited Partner, each Class A Limited 
Partner and each Class C Limited Partner that is not Enron or an Affiliate of Enron agree 
and acknowledge that they expect to benefit from the transactions contemplated by this 
Agreement. Enron, however, is unwilling to cause the General Partner, the Class C 
Limited Partner and the initial Class A Limited Partner to enter into this Agreement and 
to cause the General Partner and its Affiliates to consummate the transactions 
contemplated hereby- unless each Class B Limited Partner and each Class A Limited 
Partner and Class C Limited Partner that is not Enron or an Affiliate of Enron agree to the 
provisions hereof because Enron and its Affiliates engage in certain businesses that are 
similar to those in which the Partnership will engage. Each Class B Limited Partner, 
each Class C Limited Partner and each Class A Limited Partner that is not Enron or an 
Affiliate of Enron (i) acknowledge and agree that Enron and its Affiliates and Designees 
(A) participate and will continue to participate in transactions with businesses engaged in 
the Designated Business (other than Designated Trading Business), directly and through 
Affiliates, (B) may have interests in, participate with, and maintain seats on the boards of 
directors of or serve as officers or employees of other Persons engaged in the Designated 
Business and (C) may develop business opportunities for Enron and its Affiliates and 
such other Persons. Each Class B Limited Partner acknowledges and agrees that (subject 
to Section 6.03(c)) neither Enron, the General Partner, their respective Affiliates. 
Designees nor any such other Person shall be restricted or prohibited by this Agreement 
or the relationships created hereby, or by serving as a director of the Partnership, from 
engaging in transactions (other than Designated Trading Business) with any Person in the 
Designated Business, or in any Excluded Activity, regardless of whether such business 
activity is in direct or indirect competition with the business or activities of the 
Partnership and its Affiliates, (ii) acknowledge and agree that neither Enron, the General 
Partner, their Affiliates, any Designee nor any such other Person shall have any 
obligation to offer the Partnership, any Class A Limited Partner that is not Enron or an 
Affiliate of Enron, any Class C Limited Partner that is not Enron or an Affiliate of Enron 
or any Class B Limited Partner or any of their respective Affiliates any business 
opportunity except to the extent set forth in Section 6.03(c), (iii) renounce any interest or 
expectancy in (A) any business opportunity other than the Permitted Assets and (B) any 
Excluded Activity pursued by Enron, the General Partner, their Affiliates, any Designee 
or any such other Person and (iv) waive any claim that any business opportunity or any 
Excluded Activity pursued by Enron, the General Partner or their Affiliates, any 
Designee or any such Person constitutes a partnership or corporate opportunity of the 
Partnership, any Class B Limited Partner or any of their respective Affiliates that should 
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have been presented to the Partnership. an> Class A Limited Partner that ts not Enron or 
an Affiliate ot' Enron, any Class C Limited, Partner that is not Enron or an Affiliate of 
Enron or any Class 8 Limited Partner or any of their respective Affiliates, unless and 
only to the extent that such business opportunity is a Permitted Asset required to be 
conveyed to the Partnership pursuant to Section 6.03(c). 

(e) Except as otherwise provided in this Agreement, the General Partner shaii 
conduct the affairs of the Partnership in accordance with the standard set forth in the first 
sentence of Section 6.01(b). THE GENERAL PARTNER IS NOT LIABLE FOR ITS 
OWN SIMPLE, PARTIAL, OR CONCURRENT NEGLIGENCE; PROVIDED 
THAT THE GENERAL PARTNER SHALL BE LIABLE FOR ANY DAMAGES 
TO THE PARTNERSHIP (AND WHICH RESULT IN DAMAGES REALIZED BY 
ANY PARTNER) RESULTING FROM (i) DEFAULT BY THE GENERAL 
PARTNER IN THE PERFORMANCE OF THE COVENANT REGARDING 
MAINTENANCE OF INSURANCE CONTAINED IN THE LAST CLAUSE OF 
SECTION 6.01(b) OR ANY OTHER COVENANT CONTAINED IN THIS 
AGREEMENT THAT RESULTS IN A MATERIAL ADVERSE EFFECT, (ii) A 
BREACH OF THE RISK MANAGEMENT POLICY, (iii) A VALUE AT RISK 
LIMIT VIOLATION, (iv) A MATURITY/GAP RISK LIMIT VIOLATION OR (v) 
ARISING OUT OF ITS GROSS NEGLIGENCE, FRAUD, OR 'WILFULL 
MISCONDUCT. In no event shall the General Partner be liable for any action or course 
of conduct approved or consented to in writing by the Board of Directors or the Class B 
Limited Partner, any Class C Limited Partner that is not Enron or an Affiliate of Enron 
and any Class A Limited Partner that is not Enron or an Affiliate of Enron or any action 
or course of conduct based on a determination by the Class B Limited Partner, any Class 
C Limited Partner that is not Enron or an Affiliate of Enron and the Class A Limited 
Partner that is not Enron or an Affiliate of Enron, INCLUDING SPECIFICALLY 
MATTERS FOR WHICH THE GENERAL PARTNER WOULD BE LIABLE IN 
THE ABSENCE OF THIS SECTION 6.03 absent a material misstatement or omission 
or fraud in obtaining the approval; provided, that, notwithstanding the existence of a 
material misstatement or omission, in no event shall the General Partner be liable for any 
such action or course of conduct if the General Partner, at the time of the Board of 
Directors or the Class B Limited Partner’s, the Class C Limited Partner’s that is not 
Enron or an Affiliate of Enron and the Class A Limited Partner’s that is not Enron or an 
Affiliate of Enron consent, approval or determination, did not know of, and in the 
exercise of a standard of care not constituting gross negligence, willful misconduct or 
fraud could not have known of, the material misstatement or omission. The General 
Partner shall devote the time and effort to the Partnership business and operations 
required by Section 2.10 hereof. 

(f) Without limiting the generality of the foregoing (but subject to Section 
6.03(c) and Section 9.01(0), the Partners acknowledge that Eriron, the General Partner 
and any of their respective Affiliates may invest in or engage in Excluded Activities 
without any obligation to the Partnership or any Partner. 
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(g) The Partnership may transact business with any Partner or Affiliate of a 
Partner, provided, that, the terms of transactions with the General Partner or one of its 
Affiliates are comparable to. or at least as favorable to the Partnership as. the terms of 
transactions at arms' length between unaffiliated parties. Any transaction between the 
Partnership and a Partner or its Affiliates that has been approved by the Board of 
Directors or a Majority Interest of the Class B Limited Partners with appropriate 
disclosure shall be deemed to have satisfied the standard set forth in the previous 
sentence. A Partner or Affiliate that transacts business with the Partnership owes no duty 
to the Partnership or the other Partners to exercise or to refrain from exercising in any 
particular manner its rights or powers as a participant in that transaction, including those 
arising under any contract with the Partnership, and such Partner or such Affiliate of a 
Partner may realize profits from that transaction. 

(h) The Class B Limited Partner, the Class C Limited Partner that is not Enron 
or an Affiliate of Enron and the Class A Limited Parmer that is not Enron or an Affiliate 
of Enron acknowledge that, except to the extent expressly set forth in the Enron 
Agreement, Enron and its respective Affiliates do not guarantee the performance of the 
Partnership or the General Partner. Except to the extent expressly set forth in the Enron 
Agreement, in the absence of gross negligence, willful misconduct or fraud, neither 
Enron nor any of its Affiliates (other than the General Partner) shall have any liability for 
the acts, omissions or courses of conduct of the Partnership or the General Partner. As a 
result of the foregoing, except to the extent expressly set forth in the Enron Agreement, 
Enron and its Affiliates (other than the General Partner) shall have NO LIABILITY 
FOR THE SIMPLE, PARTIAL OR CONCURRENT NEGLIGENCE OF THE 
GENERAL PARTNER, ENRON OR ANY OF ITS AFFILIATES in connection with 
the acts, omissions or courses of conduct of the Partnership or the General Partner, 
PROVIDED THAT ENRON AND ITS AFFILIATES SHALL BE LIABLE FOR 
ANY DAMAGES ARISING OUT OF THEIR OWN GROSS NEGLIGENCE, 
FRAUD, OR WILFULL MISCONDUCT. 


i * Indemnification. 

(a) (i) To the fullest extent permitted by law, the Partnership shall indemnify the 
General Parmer, each Designee and their respective officers, directors, employees, agents 
and controlling Persons, any Person who served at the request of the General Partner as 
an officer, director, employee or agent of another Person and each Partner and its 
officers, directors, employees, agents and controlling Persons (each, an ‘‘General Pc ‘ rt ™ r 
Indemnified Person"), on request by the General Partner Indemnified Person, and hold 
each of them harmless from and against all losses, costs, liabilities, damages and 
expenses (including, without limitation, reasonable costs of suit and attorneys tees) 
(collectively, “Losses") any of them may incur as a Partner of the Partnership or as a 
controlling Person of such Partner or in serving at the request of the General Partner or 
the Board of Directors as an officer, director, employee or agent of another Person, in 
performing the obligations of the General Partner with respect “ 

INCLUDING ANY MATTER ARISING OUT OF OR RESULTING 
INDEMNIFIED PERSON'S OWN SIMPLE, PARTIAL, OR CQNCURRLN l 
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NEGLIGENCE, except for any such loss. cost, liability, damage or expense primarily 
attributable to the General Partner indemnified Person’s gross negligence, willful 
misconduct or fraud: provided, however, that no Limited Partner shall be required to 
make any additional Capital Contributions expressly to fund any indemnity obligation 
hereunder. If a General Partner Indemnified Person becomes involved in any action, 
proceeding or investigation with respect to which indemnity may be available under this 
Section 6.04, the Partnership may reimburse the General Partner Indemnified Person for 
its reasonable legal and other expenses (including the cost of investigation and 
preparation) as they are incurred, provided, that, the General Partner Indemnified Person 
shall promptly repay to the Partnership the amount of any such expense paid if it is 
ultimately determined that the General Partner Indemnified Person was not entitled to 
indemnification hereunder. Any amounts payable in respect of indemnification 
hereunder shall be recoverable only from the assets of the Partnership. 

(ii) Promptly after receipt by a General Partner Indemnified Person of 
notice of any claim or the commencement of any action with respect to which 
indemnity may be available under this Section 6.04, the General Partner 
Indemnified Person shall, if a claim in respect thereof is to be made against the 
Partnership under this Section 6.04, notify the Partnership in writing of the claim 
or the commencement of the action; provided, that, the failure to notify the 
Partnership shall not relieve it from any liability which it may have to an 
Indemnified Person except to the extent that the Partnership is prejudiced thereby. 
If any such claim or action shall be brought against a General Partner Indemnified 
Person, and it shall notify the Partnership thereof, the Partnership shall be entitled 
to participate therein, and, to the extent that it wishes, to assume the defense 
thereof with counsel reasonably satisfactory to the General Partner Indemnified 
Person. After notice from the Partnership to the General Partner Indemnified 
Person of its election to assume the defense of such claim or action, the 
Partnership shall not be liable to the General Partner Indemnified Person under 
this Section 6.04 for any legai or other expenses subsequently incurred by the 
General Partner Indemnified Person in connection with the defense thereof other 
than reasonable costs of investigation; provided , that, all of the General Partner 
Indemnified Persons shall have the right to employ one counsel to represent them 
if, in the opinion of counsel to the General Partner Indemnified Persons there are 
available to them defenses not available to the Partnership and in that event the 
fees and expenses of such separate counsel shall be paid by the General Partner 
Indemnified Person. In no event shall the Partnership be required to indemnify an 
General Partner Indemnified Person with respect to amounts paid In settlement of 
a claim unless such claim was settled with the consent of the Partnership. 

(iii) In further consideration of the benefits received and to be received 
by the Partnership pursuant to this Agreement and the transactions contemplated 
hereunder, the Partnership acknowledges and agrees that with respect to any 
business opportunity presented to or identified by Enron as described in Section 
6.03 (which term shall include, for purposes of this Section 6.04(a)(iii), Enrons 
predecessors and successors in interest, and all of Enron’s and its respective 
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predecessors and successors in interests' respective Affiliates, stockholders, 
directors, officers, employees, agents, attorneys, servants, invitees, contractors, 
licensees, legal representatives, successors, and assigns), which is pursued in 
accordance with the standards in Section 6.03 of this Agreement, Enron may 
pursue such opportunity and conduct the business related thereto without any 
obligation to offer it to the Partnership. The Partnership acknowledges and agrees 
that in such case, to the extent that a court might hold that the pursuit of such 
opportunity or the conduct of such activity is a breach of any standard of care, a 
duty of loyalty, or other duty owed to the Partnership (and without admitting that 
the pursuit of such opportunity or the conduct of such activity is such a breach of 
any such standard or duty), the Partnership hereby fully and irrevocably 
renounces, releases and waives, to the extent permitted by applicable law. any 
interest or expectancy in such opportunity or activity pursued by Enron in 
accordance with the standards in Section 6.03 of this Agreement and any and all 
Claims that the Partnership or any Person claiming by, through, or under the 
Partnership may have to claim that such business opportunity is a partnership or 
corporate opportunity of the Partnership or any Partner or that the pursuit by 
Enron of any such business opportunity or the conduct of the business related 
thereto is a breach of any standard of care, duty of loyalty, or other duty owed to 
the Partnership (including, to the extent permitted by applicable law, any and all - 
Claims arising either directly or derivatively, and whether brought by, through, or 
under the Partnership, or by any stockholder, creditor, subsidiary or Affiliate of 
the Partnership). 

(b) (i) To the fullest extent permitted- by law, each Partner (the “ Indemnifying 

Partner") shall indemnify each other Partner and their respective officers, directors, 
employees, agents and controlling Persons, (each, an “Partner Indemnified Person"), on 
request by the Partner Indemnified Person, and hold each of them harmless from and 
against all Losses any Partner Indemnified Person actually incurs arising directly from a 
breach by the Indemnifying Partner of any of its representations, warranties or covenants 
contained herein; provided, however, that the General Partner (or Enron pursuant to the 
Enron Agreement) shall not be liable under this Section 6.04(b) for the amount of any 
Losses for which the General Partner or Enron, as the case may be, has already made 
payment to the Partnership or a Partner Indemnified Person pursuant to Section 6.03(e). 
If a Partner Indemnified Person becomes involved in any action, proceeding or 
investigation with respect to which indemnity may be available under this Section 6.04, 
the Indemnifying Partner may reimburse the Partner Indemnified Person for its 
reasonable legal and other expenses (including the cost of investigation and preparation) 
as they are incurred, provided, that, the Partner Indemnified Person shall promptly repay 
to the Indemnifying Partner the amount of any such expense paid if it is ultimately 
determined that the Partner Indemnified Person was not entitled to indemnification 
hereunder. 

(ii) Promptly after receipt by a Partner Indemnified Person of notice of 
any claim or the commencement of any action with respect to which indemnity 
may be available under this Section 6.04(b), the Partner Indemnified Person shall. 
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if a claim in respect thereof is to be made against the Partnership under this 
Section 6.04(b). notify the Partnership in writing of the claim or the 
commencement of the action: provided, that, the failure to notify the Partnership 
shall not relieve it from any liability which it may have to an Indemnified Person 
except to the extent that the Indemnifying Partner is prejudiced thereby. If anv 
such claim or action shall be brought against a Parmer Indemnified Person, and it 
shall notify the Indemnifying Partner thereof, the Indemnifying Parmer shall be 
entitled to participate therein, and, to the extent that it wishes, to assume the 
defense thereof with counsel reasonably satisfactory to the Partner Indemnified 
Person. After notice from the Indemnifying Partner to the Partner Indemnified 
Person of its election to assume the defense of such claim or action, the 
Indemnifying Partner shall not be liable to the Partner Indemnified Person under 
this Section 6.04 for any legal or other expenses subsequently incurred by the 
Partner Indemnified Person in connection with the defense' thereof other than 
reasonable costs of investigation; provided , that, all of the Partner Indemnified 
Persons shall have the right to employ one counsel to represent them if. in the 
opinion of counsel to the Partner Indemnified Persons, there are available to them 
defenses not available to the Indemnifying Partner and in that event the fees and 
expenses of such separate counsel shall be paid by the Partner Indemnified 
Person. In no event shall the Indemnifying Partner be required to indemnify an 
Partner Indemnified Person with respect to amounts paid in settlement of a claim 
unless such claim was settled with the consent of the Indemnifying Partner. 

Board of Directors. 

(a) At any time, whether with or without cause, the C lass B Limited Partner (or a 
Majority Interest of the Class B Limited Partners, if there is at such time more than one Class B 
Limited Partner) may cause the management responsibilities with respect to the Partnership 
granted to the General Partner pursuant to this Agreement to be assumed by a board of directors 
composed of four members (the " Board of Directors"). Neither service on the Board of 
Directors by any individual nor action by the. Board of Directors shall constitute such individual 
or the Board of Directors as a General Partner of the Partnership, it being the express intention of 
each of the Partners that the creation of the Board of Directors, services by any individual 
thereon and any decision made thereby shall be for all purposes a delegation by the General 
Partner of its powers and responsibilities as contemplated by Section 17-403(c) of the Act and 
the exercise by the Limited Partners of rights contemplated by Section 17-303 of the Act. In 
addition, each individual serving on the Board of Directors, in acting as a director, shall have the 
obligation to consider only the interests of the Partner(s) who appointed him or her and shall 
have no obligation to consider or protect the interests of any other Partner, it being the express 
intention of the Partners that the Board of Directors and the individuals serving thereon shall be 
subject only to the duties and responsibilities imposed by this Agreement and not any duties 
imposed on boards of directors by the Delaware General Corporation Law or other laws and 
decisions applicable to corporate boards of directors. The Partners acknowledge and agree that 
the standard of duty imposed upon the Board of Directors pursuant to the previous sentence of 
this Section 6.05, to the extent it involves a delegation by the General Partner of its powers and 
responsibilities as contemplated by Section 17-403(c) of the Act, also involves a waiver of 
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fiduciary duties as permitted by Section 1 --403(a) of the Act. The assumption of management 
responsibility by the Board ot Directors shall be effective ten Business Dais tor for the%m«i 
commencing on the Effective Date and ending on December 4, 3001 one Business'' Das i 
following the receipt by the General Partner, the Class A Limited Partner and the CKs C 
Limited Partner of written notice signed by the Class B Limited Pattner(sl naming two persons 
to act as directors and as representatives of the Class B Limited Partner on the Board of 
Directors. Promptly ( or in the period commencing on the Effective Date ar.d ending on 
December 4. 2001. within one Business Day) following the receipt by the General Partner’ and 
the Class A Limited Partner of the notice described above, the General Partner shall notify' the 
Class B Limited Partner in writing of the identity of the two persons selected bv the General 
Partner to act as directors and as representatives of the General Partner on the Board of 
Directors. 


(b) Upon appointment, the Board of Directors shall have all of the 
management powers and responsibilities with respect to the Partnership granted to the 
General Partner pursuant to this Agreement and shall automatically and with no further 
action being required, by any Partner have the same obligations as those imposed upon the 
General Partner by this Agreement and the General Partner shall no longer have such 
obligations and shall not be entitled to exercise or perform any such powers or 
responsibilities without the consent of the Board of Directors, and from and after the' 
appointment of the Board of Directors, this Agreement shall be so construed and 
interpreted. 

(c) The Board of Directors initially shall be four in number (unless the 
General Partner fails to appoint its representatives, in which case the Board shall be two 
in number until and unless the General Partner appoints its representatives to act on the 
Board of Directors), and thereafter shall be composed of such even number of persons as 
shall be determined from time to time by action of the Board of Directors; provided, 
however, that at ail times the Board of Directors (and any committees thereof) shall be 
composed of equal numbers of representatives of the General Partner and the Class B 
Limited Partner. The General Partner shall have the exclusive right from time to time to 
select, appoint and remove (with or without cause) the directors acting as the 
representatives of the General Partner on the Board of Directors. The Class B Limited 
Partner (or a Majority Interest of the Class B Limited Panners, if there is at such time 
more than one Class B Limited Partner) shall have the exclusive right from time to time 
to select, appoint and remove (with or without cause) the directors acting as its 
representatives on the Board of Directors. Any vacancy occurring on the Board of 
Directors due to the death, disability, removal or resignation of a director shall be filled 
by the Partner who appointed the director and as whose representative the deceased, 
disabled, removed or departing director served. In the event a Partner fails or refuses to 
appoint representatives to the Board of Directors for any reason (and has actual notice of 
the death, resignation or other refusal to serve of any person previously acting as a 
member of the Board of Directors and representing such Partner), so that for a period of 
ten Days or more there is no representative of such member acting as a member of the 
Board of Directors, then such Partner shall be deemed to have consented to any actions 
taken by the Board of Directors after the expiration of such ten Day period (or one day if 
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any part ot such ten Day period would otherwise occur prior to December 4. 2001) and 
prior to the appointment by such Partner ot a director or directors to act as the 
representative of such Partner on the Board of Directors as provided herein and the 
quorum and voting requirements in Section 6.05(d) below shall be modified accordingly. 
The Board or Directors shall have the power to establish its own procedures for meeting 
and voting and to appoint one or more committees, in each case subject to the. 
requirements of this Section 6.05. Any member of the Board of Directors shall have the 
right to present an issue to the Board of Directors for its consideration by mailing notice 
and a description thereof to each member of the Board of Directors under reasonable 
notice and other procedures established by the Board of Directors from time to time. 

(d) A quorum for the conduct of business by the Board of Directors on behalf 
of the Partnership shall be no less than a majority of the total number of directors then 
appointed and acting, including at least one director representing the General Partner and 
one director representing the Class B Limited Partner. For quorum purposes, a director 
may be present in person, or by conference telephone, teleconference or any other means 
wherein each director can hear each other director. No action may be conducted at a 
meeting unless prior written or telephonic notice has been given to each director (in the 
case of telephonic notice, personally) at least 48 hours prior to the time fixed for such 
meeting, unless such notice has been waived in writing by each director who did not - 
receive notice as required hereby. 

(e) The Board of Directors may take action only by the vote of a Majority of 
the entire number of directors then appointed and acting at a meeting at which a quorum 
is present, which Majority vote includes the vote of at least one representative of the 
General Partner and one representative of the Class B Limited Partner. As provided in 
Section 17-302(c) of the Act, action may be taken without notice and a meeting if a 
consent in writing setting forth the action so taken is executed by at least such number of 
directors as would be sufficient to approve the action at a meeting, provided, that the 
executing directors include at least one representative of the General Partner and one 
representative of the Class B Limited Partner as contemplated by this Agreement. 

- SBHC Rights. 

(a) The General Partner, the Class A Limited Partner and the Class C Limited Partner 
further agree that any of the actions set forth in Section 6.06(c) (the “ SBHC Rights") may not be 
taken, nor shall any consent to, or authorization of any such act be effective, unless such action 
also has been assented or consented to by a Majority Interest of the Class B Limited Partners; 
provided, however, that during any period the Board of Directors has been approved and is 
acting, approval of the Board of Directors in accordance with Section 6.05(e) shall be deemed to 
constitute the approval of a Majority Interest of the Class B Limited Partners for any of the 
actions set forth in Sections 6.06(c). 

(b) Any SBHC Right may be exercised by the Class B Limited Partners only 
upon the vote or written consent of a Majority Interest, and any action in respect of a 
SBHC Right will not be effective for any purpose unless the General Partner (or the 
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Board ot' Directors if one has been appointed and is acting pursuant to Section 6.u5j 
received written confirmation of the action taken containing a certification that the actum 
has been approved as required pursuant to thi> Section 6.06(b). 

(c) None of the actions set forth in this Section 6.06(c) may be taken, nor shall 
any consent to. or authorization of any such act (whether on behalf of the Partnership by 
the General Partner or the Board of Directors) be effective, unless such action also has 
been assented or consented to by a Majority interest of the Class B Limited Partners: 

(i) issue additional Partnership Interests or admit additional Partners 
(except in connection with a Disposition permitted under the second sentence of 
Section 3.04(a) or approved by the Board of Directors); 

(ii) execute, modify, terminate or waive any right under any agreement 
or transaction between the Partnership and Enron or an Affiliate of, Enron; 

(iii) (A) alter the Partnership’s financial policies regarding the issuance 
or retirement Of debt, (B) cause the Partnership or any of its Subsidiaries to incur 
Debt in excess of 50% of total capitalization of the Partnership and its 
Subsidiaries, taken as a whole (C) impose any Encumbrance on the assets of the. 
Partnership {provided that imposition of an Encumbrance on assets of the 
Subsidiaries of the Partnership shall not be deemed to be an imposition of an 
Encumbrance on the assets of the Partnership) or (D) refinance existing Debt 
incurred in connection with the acquisition of Stadacona as contemplated after the 
Effective Date; 

(iv) acquisition by the Partnership of assets other than the Permitted 
Assets provided that acquisition of assets by the Subsidiaries of the Partnership 
shall not be deemed to be an acquisition of assets by the Partnership; 

(v) dispose of assets of the Partnership other than temporary 
investments made, pursuant to Section 4.03(b) of this Agreement and provided 
that disposition of assets by the Subsidiaries of the Partnership shall not be 
deemed to be an acquisition of assets by the Partnership; 

(vi) appoint any independent accountant or firm of independent 
accountants other than Arthur Andersen LLP to serve as the independent auditors 
to the Partnership; 

(vii) dissolve or terminate the Partnership except as provided herein; or 

(viii) commence with respect to the Partnership or any of its Subsidiaries 
a voluntary case or proceeding under any applicable federal, state or foreign 
bankruptcy, insolvency, reorganization or other similar law or of any other 
voluntary case or proceeding to be adjudicated a bankrupt or insolvent, or the 
consent by the Partnership to the entry of a decree or order for relief against the 
Partnership or any of its Subsidiaries in an involuntary case or proceeding under 
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any applicable federal, stale or foreign bankruptcy or insohenev case or 
proceeding against the Partnership or any of its Subsidiaries, or rile with respect 
to the Partnership or any of its Sub>idiaries a petition or answer or consent 
seeking reorganization or relief under any applicable federal, state or foreign law. 
or consent to the tiling of such petition or to the appointment of or taking 
possession by a custodian, receiver, liquidator, assignee, trustee, sequestrator or 
similar official of any substantial part of the Partnership’s or any of its 
Subsidiaries’ property, or make of an assignment of Partnership assets tor the 
benefit of creditors, or admit on behalf of the Partnership or any of its 
Subsidiaries in writing its inability to pay its debts generally as they become due. 
or take action in furtherance of any such action. 

Fees; Reimbursement of Partners’ Costs . 

(a) The General Partner shall be entitled to receive reimbursement for the 
actual out-of-pocket costs and expenses of administering the affairs of the Partnership 
and managing and operating the Designated Business upon presentation of invoices 
relating to such expenses. 

(b) In addition, the Partnership will reimburse (i) the General Partner for its. 
actual and reasonable out-of-pocket expenses incurred in connection with the negotiation 
and preparation of this Agreement, and (ii) the initial Class B Limited Partner for its 
actual and reasonable out-of-pocket expenses incurred in connection with the negotiation 
and preparation of this Agreement and its evaluation whether to become a Class B 
Limited Partner of the Partnership, in each case, on delivery to the Partnership of a 
reasonably detailed accounting of those out-of pocket expenses. 


Persons dealing with the Partnership are entitled to rely conclusively upon the power and 
authority of the General Partner or the Board of Directors, as applicable, set forth in this 
Agreement. 


ARTICLE VII 
TAXES 


7.01 Tax Matters. 

(a) Partnership Reporting. All returns filed by the Partnership in respect of 
federal, state and local income taxes shall be filed on the basis that the Partnership is a 
partnership for federal, state and local income tax purposes unless otherwise (x) required 
by Law, or (y) unanimously agreed by all Partners. The Partners shall take all steps 
pursuant to applicable regulations and applicable state or local Law in order to achieve 
partnership classification for the Partnership for Federal, state and local income tax 
purposes and, in this connection, each Partner will join in the making of any election 
requested in good faith by the General Partner in furtherance of this objective. 
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(b) Tax Elections. The Partnership shall make the following elections on the 
appropriate tax returns: 

(i) to adopt the calendar year as the Partnership's fiscal year: 

(ii) to adopt the accrual method of accounting and to keep the 
Partnership’s books and records on the accrual method: 

(iii) if a distribution of Partnership property as described in Code 
Section 734 occurs or if a transfer of a Partnership Interest as described in Code 
Section 743 occurs, on request by notice from any Partner, to elect, pursuant to 
Code Section 754, to adjust the basis of Partnership properties: 

• (iv) to elect to amortize the organizational expenses of the Partnership 
ratably over a period of 60 months as permitted by Code Section 709(b): ar.d 

(v) any other election that the General Partner may deem appropriate 
and in the best interests of the Partners and to which the Class B Limited Partner 
consents. 

Neither the Partnership nor any Partner may make an election for the Partnership to be 
(i) excluded from the application of the provisions of subchapter K. of chapter l of 
subtitle A of the Code or any similar provisions of applicable state law, or (ii) treated as 
an association taxable as a corporation. 

(c) Tax Matters Partner. The General Partner shall be the “tax matters 
partner” of the Partnership pursuant to Code Section 6231(a)(7). The General Partner 
shall take such action as may be necessary to cause each other Parmer to become a 
“notice partner” within the meaning of Code Section 6231(a)(8). The General Partner 
shall inform each other Partner of all significant matters that may come to its attention in 
its capacity as tax matters partner by giving notice on or before the fifth Business Day 
after becoming aware of the matter and,, within that time, shall forward to each other 
Partner copies of all significant written communications it may receive in that capacity. 

(d) Tax Information. Necessary tax information shall be delivered to each 
Partner as soon as practicable after the end of each Fiscal Year of the Partnership. The 
General Partner shall file tax returns for the Partnership prepared in accordance with the 
Code and the Regulations. 


ARTICLE VIII 

BOOKS, RECORDS, REPORTS, AND BANK ACCOUNTS; MEETINGS 
Maintenance of Books ; Reports, 

(a) The General Partner shall keep or cause to be kept at the principal office of the 
Partnership or, upon notice to the Partners, at such other location the General Partner deems 
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appropriate complete and accurate books and records of the Partnership, supporting 
documentation of the transactions with respect to the conduct of the Partnership's business and 
minutes of the proceedings of its Partners, and any other books and records that are required to 
be maintained by Law. 

(b) Each Partner will receive (i) within 120 days following the close of the 
Partnership’s fiscal year, audited annual financial reports of the Partnership and its 
Subsidiaries on a consolidated basis, (ii) within 45 days following the close of each fiscal 
quarter (other than the final fiscal quarter of any year) quarterly unaudited financial 
reports of the Partnership and its Subsidiaries on a consolidated basis prepared in 
accordance with GAAP and certified by the chief accounting officer of Enron Industrial 
Markets; (iii) quarterly reports regarding Stadacona and Garden State, (iv) monthly 
unaudited reports regarding gains and losses experienced by the Designated Trading 
Business of the Partnership (together with a running total of aggregate gains or losses 
experienced by the Partnership), (v) biweekly unaudited reports regarding gains and 
losses experienced by the Designated Trading Business of the Partnership (together with 
a running total of aggregate gains or losses experienced by the Partnership) at any time 
after the delivery of a Notice pursuant to Section 6.02(b)(v) hereof and until the delivery 
of a subsequent Notice pursuant to Section 6.02(b)(vi) hereof; and (vi) a monthly report 
of any trades made by the Partnership involving cross commodity swaps or other similar 
cross commodity transactions wherein the Partnership is contractually obligated with 
respect to one of the commodities involved and Enron or an Affiliate of Enron is 
contractually obligated with respect to another commodity. 

(c) Each Partner shall have reasonable right of (i) access to information 
regarding the Partnership’s tax returns and distributions and visitation rights to permit 
each Partner to inspect such information, (ii) participation in discussions with officers of 
the General Partner for purposes of clarifying information received pursuant to (i) and 
(iii) such other information as reasonably requested by such Partner. 

*. •'/ 2 Bank Accounts. 

Funds of the Partnership shall be deposited in such banks or other depositories as shall be 
designated from time to time by the General Partner. All withdrawals from any such depository 
shall be made only as authorized by the General Partner and shall be made only by check, wire 
transfer, debit memorandum or other written instruction. 

>. 0 ' Consents, Approvals and Other Matters. 

(a) In any request to another Partner for its consent, approval or determination, other 
than requests by the General Partner that a Majority Interest of each of the Class A Limited 
Partner, the Class C Limited Partner and the Class B Limited Partner (A) concur with the 
General Partner’s determination that the Partnership should acquire additional assets in the 
Designated Business, (B) establish the amounts and timing of any additional Capital 
Contributions to be required in respect thereof, (C) determine whether additional Partners shall 
be admitted and whether additional classes of Partnership Interests shall be created in respect 
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thereof, and <D) determine any effect such acquisition has on the Sharing Ratios of the Fanners 
which shall be made in accordance with the procedures and time limitations in paragraph (bi of 
this Section 8.03, the General Partner may specify a response period that is reasonable under the 
circumstances and that ends no earlier than the 5th Business Day following the date on which the 
Partner whose consent, approval or determination is sought receives the request as described in 
Section 6.01(g). Each Limited Partner agrees that in the event the General Partner requests its 
consent, approval or determination regarding a matter, such limited Parmer will respond within 
the response period specified in the notice. In the event the General Parmer follows such 
procedures and a Limited Partner fails to respond within the response period specified in the 
notice given in accordance with this Section 8.03(a), the request of the General Partner will be 
deemed to have been denied by such Limited Partner. 

(b) In the event the General Partner desires to request that any Limited Partner 
consent to an action or concur with the General Partner’s determination that the 
Partnership should acquire additional assets in the Designated Business, require 
additional Capital Contributions in respect thereof, admit additional Partners or create 
additional classes of Partnership Interests in respect thereof, or change the Sharing Ratios 
of the Partners as a'result thereof, such request must be made in accordance with the 
following procedures: 

(i) The request notice furnished by the General Partner to any Limited 
Partner shall contain all information that, in the judgment of the General Partner, 
is material to a decision by such Limited Partner whether to grant such consent or 
to concur with such determination and shall include a time for an initial response 
by such Limited Partner, which shall be reasonable under the circumstances but 
shall be no less than ten Business Days after receipt of such notice; 

(ii) Within the response period specified in the notice, such Limited 
Partner shall inform the General Partner in writing (unless written notice is 
waived by the General Partner) whether or not it is interested in granting such 
consent or in concurring with such determination; if a negative response or no 
response has been received by the General Parmer upon the expiration of such 
period from Limited Partners holding in the aggregate at least a Majority Interest 
of either of the Class A Limited Partner (if, but only if, at the time a Majority 
Interest of the Class A Limited Partner is composed of Persons who are not Enron 
or an Affiliate of Enron), the Class C Limited Partner (if, but only if, at the time a 
Majority Interest of the Class C Limited Partner is composed of Persons who are 
not Enron or an Affiliate of Enron) or the Class B Limited Partner, the request of 
the General Partner will be deemed to have been denied by a Majority Interest of 
each of the Class A Limited Partners, the Class C Limited Partners and the Class 
B Limited Partners. Thereafter, the General Partner or any of its Affiliates may 
take action as if the Limited Partners had made a determination contrary to that 
requested by the General Partner, such investment and any business activity 
related thereto shall be deemed, from and after the close of business in Houston, 
Texas on the date such period expires, an Excluded Activity and the Partnership 
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shall have no interest of any kind or character therein or in any business 

opportunity related thereto. 

(c) Whenever any provision of this Agreement requires the consent, approval, 
or agreement of a Partner, unless otherwise specifically provided, that consent, approval, 
or agreement shall be in that Partner's sole discretion. 

Partners Meetings. 

(a) The General Partner shall hold meetings of Partners no less than once annually. 
At the Annual Meeting of Partners, the Partners shall consider such matters as may be set forth in 
the notice of annual meeting required pursuant to Section 8.04(b). 

(b) The General Partner may call a meeting of the Partnership by giving at 
least 21 days notice of the time and place of such meeting to each Class A Limited 
Partner, the Class C Limited Partner and Class B Limited Partner, which notice shall set 
out the agenda for such meeting. 

(c) Any action required to be, or which may be, taken at any meeting by the 
Partners called pursuant to Section 9.04(b) may be taken in writing without a meeting if 
consents thereto are given by the General Partner and a Majority Interest of the Class B 
Limited Partners (if entitled to a vote thereon or consent with respect thereto). 

(d) A Class B Limited Partner may vote at any meeting either in person or by 
a proxy which such Class B Limited Partner has duly executed in writing. The General 
Partner may permit Persons other than Partners to participate in a meeting; provided, that 
no such Person shall be entitled to vote other than by proxy as provided above. 

(e) The chairman of any meeting shall be a Person affiliated with and 
designated by the General Partner. A Person designated by the General Partner shall keep 
written minutes of all of the proceedings and votes of any such meeting. 

(f) The General Partner may set in advance a record date for determining the 
Class A Limited Partner and Class B Limited Partners entitled to notice of and to vote at 
any meeting or entitled to express consent to any action in writing without a meeting. No 
record date shall be less than ten nor more than sixty days prior to the date of any meeting 
to which such record date relates nor more than ten days after the date on which the 
General Partner sets the record date for any action by written consent. 


ARTICLE IX 

DISSOLUTION, WINDING-UP AND TERMINATION 
v Dissolution. 

The Partnership shall dissolve and its affairs shall be wound up on the first to occur of the 
following events (each a "Dissolution Event")'. 
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(a) the written consent of all Partners: or 

(b) the expiration of the Term set forth in Section 2.07(a): or 

(c) entry -of a decree of judicial dissolution of the Partnership under Section 
18-802 of the Act: or 

(d) the termination of the legal existence of the last remaining Partner of the 
Partnership unless the business of the Partnership is continued without dissolution in a 
manner permitted by this Agreement or the Act; or 

(e) upon the election of the General Partner, if the Partnership is consolidated 
for financial reporting purposes with Enron or ENA; or 

(f) upon the occurrence of Deadlock; or 

(g) upon the third anniversary of the Closing Date, upon the written request of 
the Class A Limited Partner or the Class B Limited Partner; or 

(h) upon the election of the Class B Limited Partner, if Enron and its- 
Affiliates cease to engage in the Designated Trading Business; or 

(i) upon the election of the Class B Limited Partner if it reasonably 
determines that any Facility in the Forest Products Business acquired by the Enron or the 
wholesale services business unit of Enron competes with the business of the Partnership 
to the material detriment of the Partnership; or 

(j) if, after payment of its obligations then due, the Partnership is unable to 
maintain the working capital reserve in the amount required by the proviso to Section 
4.03(a); or 

(k) at the election of the Class B Limited Partner, upon the occurrence of a 
Credit Event; or 

(l) upon the bankruptcy or insolvency of the Partnership or any of its 
Subsidiaries. 

4 . 02 Winding-Up and Termination. 

On the occurrence of a Dissolution Event, the General Partner shall proceed diligently to 
wind up the affairs of the Partnership (subject to the option granted in Section 9.03 hereof) and 
make final distributions as provided herein and in the Act. The costs of winding up shall be 
borne as a Partnership expense, and the General Partner shall, to the extent practicable, seek to 
minimize all costs and expenses incurred in winding up. Until final distribution, the General 
Partner (subject to Section 6.05) shall continue to operate the Partnership’s assets with the same 
power and authority it had prior to the dissolution. The steps to be accomplished by the General 
Partner are as follows in the following order of priority: 
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(a) as promptly as possible after dissolution and again after final winding up. 
the General Partner shall cause a proper accounting to be made by a recognized firm of 
certified public accountants of the Partnership's assets, liabilities, and operations through 
the last calendar Day of the month in which the dissolution occurs or the final winding up 
is completed, as applicable; 

(b) the General Partner shall discharge from the Partnership's funds all of the 
debts, liabilities and obligations of the Partnership (including all expenses incurred in 
winding up but excluding (i) liabilities and obligations of its Subsidiaries and (ii) 
indemnity claims of General Partner Indemnified Persons which indemnity claims are 
hereby expressly subordinated to the payment to the Class B Limited Partner of the 
distributions contemplated to be made to the Class B Limited Partner by Section 5.02 
hereof) or otherwise make reasonable provision for payment and discharge thereof in 
accordance with applicable law (including the establishment of a cash escrow fund for 
contingent, conditional or unmatured liabilities of the Partnership but not of its 
Subsidiaries in such amount and for such term as the General Partner may reasonably 
determine) in accordance with applicable law; and 

(c) all remaining assets of the Partnership shall be distributed to the Partners 
as follows: 


(i) the liquidator may sell any or all Partnership property, including to 
Partners, and any resulting gain or loss from each sale shall be computed and 
allocated to the Capital Accounts of the Partners; 

(ii) with respect to all Partnership property that has not been sold, the 
fair market value of that property shall be determined and the capital accounts of 
the Partners shall be adjusted to reflect the manner in which the unrealized 
income, gain, loss, and deduction inherent in property that has not been reflected 
in the capital accounts previously would be allocated among the Partners if there 
were a taxable disposition of that property for the fair market value of that 
property on the date of distribution; and 

(iii) Partnership property shall be distributed to the Partners in the order 
provided in Section 5.02; provided that after payment in full to the Class B 
Limited Partner of the amounts contemplated by Section 5.02, all unsatisfied 
indemnity claims of General Partner Indemnified Persons shall be paid (or set 
aside for payment) before any amounts are distributed to the Class A Limited 
Partner, the Class C Limited Partner and the General Partner. 

All such distributions shall be made as promptly as practicable from available 
cash or other property by the end of the taxable year of the Partnership during which the 
liquidation of the Partnership is completed (or, if later, 90 days after the date of the 
liquidation). All distributions in kind to the Partners shall be made subject to the liability 
of each distributee for its allocable share of costs, expenses, and liabilities theretofore 
incurred or for which the Partnership has committed prior to the date of such distribution 
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and those costs, expenses, and liabilities shall be allocated to the distributee pursuant to 
this Section 9.02. The distribution of cash and. or property to a Partner m accordance 
with the provisions of this Section 9.02 constitutes a complete return to the Panne*- of its 
Capital Contributions and a complete distribution to the Partner of its Partnership Interest 
and all the Partnership’s property and constitutes a compromise to which all Partners 
have consented within the meaning of Section 1 7-502(b) of the Act. To the extent that a 
Parmer returns funds to the Partnership, it has no claim against any other Partner for 
those funds. 

Right to Purchase. 

(a) Following a Dissolution Event, the General Partner (including any Person 
that was General Partner immediately before the Dissolution Event) shall have the option 
(subject to Section 9.03(b) below), exercisable by notice to the Limited Partners on or before the 
20th day following the Dissolution Event, to purchase (or to cause one of its Affiliates to 
purchase) all assets of the Partnership at a price determined in accordance with Exhibit E hereto. 
On the 10th Business Day following the determination of the aggregate price for the assets to be 
purchased in accordance with Exhibit E . the General Partner shall pay in cash to the Partnership 
the aggregate price for the assets as so determined, and the Partnership shall convey such assets 
to the General Partner (or its designated Affiliate). 

(b) If a Dissolution Event occurs before November 19, 2001, the General 
Partner, in lieu of exercising the option set forth in Section 9.03(a), shall purchase all of the 
assets then held by the Partnership constituting (i) assets described in clause (a) and (b) and (ii) 
cash and tangible property described in clauses (c) and (d), in each case of the definition of the 
term Permitted Assets at a price determined in accordance with Exhibit E hereto. On the 10th 
Business Day following the determination of the aggregate price for the assets to be purchased in 
accordance with Exhibit E , the General Partner shall pay in cash to the Partnership the aggregate 
price for the assets as so determined, and the Partnership shall convey such assets to the General 
Partner (or its designated Affiliate). 

v. nd Certificate of Cancellation. 

On completion of the distribution of Partnership assets as provided herein, the General 
Partner (or such other Person or Persons as the Act may require or permit) shall file a certificate 
of cancellation of the Delaware Certificate with the Secretary of State of Delaware, cancel any 
other filings made pursuant to Section 2.05, and take such other actions as may be necessary to 
terminate the existence of the Partnership. Upon the filing of such certificate of cancellation, the 
existence of the Partnership shall terminate (and the Term shall end), except as may be otherwise 
provided by the Act or other applicable Law. 

ARTICLE X 
WITHDRAWAL 


Withdrawal 


Sundance Partnership Agreement • v.I5.DOC 


63 


CONFIDENTIAL 


CITI-SPSI 0016111 



288 


The General Partner agrees that it will not withdraw from the Partnership as a general 
partner within the meaning of Section P-602 of the Act. A Limited Partner does not ha\e the 
right or power to withdraw from the Partnership as a limited partner, except as otherwise 
provided in this Agreement. 


ARTICLE XI 
GENERAL PROVISIONS 

Consequential Damages. 

TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT 
SHALL ANY PARTY BE LIABLE TO ANY OTHER PARTY, IRRESPECTIVE OF 
WHETHER ALLEGED TO BE BY WAY OF INDEMNITY OR AS A RESULT OF BREACH 
OF CONTRACT, BREACH OF WARRANTY, TORT (INCLUDING NEGLIGENCE), 
STRICT LIABILITY, OR ANY OTHER LEGAL THEORY. AND WHENEVER ARISING. 
FOR DAMAGES THAT CONSTITUTE PUNITIVE, EXEMPLARY, INCIDENTAL 
SPECIAL, INDIRECT, OR CONSEQUENTIAL DAMAGES OF ANY NATURE 
WHATSOEVER. 

Offset 

Whenever the Partnership is to pay any sum to any Partner, any Capital Contributions 
that Partner owes the Partnership may be deducted from that sum before payment. 

•> Notices : 

Except as expressly set forth to the contrary in this Agreement, all notices, payments, 
demands, communications, requests or consents provided for or permitted to be given under this 
Agreement must be in writing and must be delivered to the recipient in person, by courier or mail 
or by facsimile or other electronic transmission. A notice, payment, demand, communication, 
request or consent given under this Agreement is effective on receipt by the Person to receive it 
(a) if delivered, personally to the Person or to an Affiliate of the Person to whom the same is 
directed, or (b) when the same is actually received (if a Business Day or, if not, the next 
succeeding Business Day), if sent either by courier or delivery service or certified mail, postage 
and charges prepaid, or if by facsimile, if such facsimile is followed by a hard copy of the 
facsimile communication sent by certified mail, postage and charges prepaid. All notices, 
requests and consents to be sent to a Partner must be sent to or made at the addresses given for 
that Partner on Exhibit A or such other address as that Partner may specify by notice to the other 
Partners. Any notice, request or consent to the Partnership must be given to all of the Partners. 
Whenever any notice is required to be given by Law or this Agreement, a written waiver thereof, 
signed by the Person entitled to notice, whether before or after the time stated therein, shall be 
deemed equivalent to the giving of such notice. 

• Entire Agreement ; Superseding Effect 
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This Agreement, the Administrative Services Agreement and the Enron Agreement 
constitute the entire agreement of the Partners relating to the Partnership and the transaction^ 
contemplated hereby .and supersede all prov isions and concepts contained in all prior contracts or 
agreements between- the Partners with respect to the Partnership and the transactions 
contemplated hereby, whether oral or written. 

Effect of Waiver or Consent 

Except as otherwise provided in this Agreement, a waiver or consent, express or implied, 
to or of any breach or default by any Partner in the performance by that Partner of its obligations 
with respect to the Partnership is not a consent or waiver to or of any other breach or default in 
the performance by that Partner of the same or any other obligations of that Partner with respect 
to the Partnership. Except as otherwise provided in this Agreement, failure on the part of a 
Partner to complain of any act of any Partner or to declare any Partner in default with respect to 
the Partnership, irrespective of how long that failure continues, does not constitute a waiver by 
that Partner of its rights with respect to that default until the applicable statute-of-limitations 
period has run. 

Amendment or Restatement 

This Agreement or the Delaware Certificate may be amended or restated only by a 
written instrument executed (or, in the case of the Delaware Certificate, approved) by all of the 
Partners. 


' ■■■> ‘ Binding Effect 

Subject to the restrictions on Dispositions set forth in this Agreement, this Agreement is 
binding on and shall inure to the benefit of the Partners and their respective successors and 
permitted assigns. 

'■ i. >/ 1 Governing Law; Severability. 

THIS AGREEMENT IS GOVERNED BY AND SHALL BE CONSTRUED IN 
ACCORDANCE WITH THE LAW OF THE STATE OF DELAWARE, EXCLUDING ANY 
CONFLICT-OF-LAWS RULE OR PRINCIPLE THAT MIGHT REFER THE GOVERNANCE 
OR THE CONSTRUCTION OF THIS AGREEMENT TO THE LAW OF ANOTHER 
JURISDICTION. In the event of a direct conflict between the provisions of this Agreement and 
any mandatory, non-waivable provision of the Act, such provision of the Act shall control. If 
any provision of the Act provides that it may be varied or superseded in a limited partnership 
agreement (or otherwise by agreement of the partners or managers of a limited partnership ), 
such provision shall be deemed superseded and waived in its entirety if this Agreement contains 
a provision addressing the same issue or subject matter. If any provision of this Agreement or 
the application thereof to any Partner or circumstance is held invalid or unenforceable to any 
extent, (a) the remainder of this Agreement and the application of that provision to other Partners 
or circumstances is not affected thereby, and (b) the Partners shall negotiate in good faith to 
replace that provision with a new provision that is valid and enforceable and that puts the” 
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Partners in substantially the same economic, business and legal position as they would have been 
in if the original provision had been valid and enforceable. 

Further Assurances. 


In connection with this Agreement and the transactions contemplated hereby and thereby, 
each Partner shall execute and deliver any additional documents and instruments and perform 
any additional acts that may be necessary or appropriate to effectuate and perform the provisions 
of this Agreement and those transactions. 

Counterparts. 

This Agreement may be executed in any number of counterparts with the same effect as 
if all signing parties had signed the same document. All counterparts shall be construed together 
and constitute the same instrument. 

•* Characterization of Limited Partnership Interest 

Limited Partnership Interests in the Partnership are "securities" governed by Article VIII 
of the Uniform Commercial Code in effect from time to time in all jurisdictions where such. 
Article VIII or an equivalent provision is adopted. 

Nonexclusive Jurisdiction. 

ANY PROCEEDING WITH RESPECT TO THIS AGREEMENT MAY BE BROUGHT 
IN THE COURTS OF THE STATE OF NEW YORK. IN THE BOROUGH OF MANHATTAN 
IN THE COMMERCIAL DIVISION OF THE SUPREME COURT, CIVIL BRANCH OR OF 
THE UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW YORK SITTING IN 
THE BOROUGH OF MANHATTAN AND, BY EXECUTION AND DELIVERY OF THIS 
AGREEMENT, EACH OF THE PARTIES HEREBY IRREVOCABLY ACCEPTS FOR 
ITSELF AND . IN RESPECT OF ITS PROPERTY, GENERALLY AND 
UNCONDITIONALLY, THE NON-EXCLUSIVE JURISDICTION OF THE AFORESAID 
COURTS. 


[SIGNATURE PAGE FOLLOWS! 
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[N WITNESS WHEREOF, the Partners have executed this 
forth above. 


Agreement as of the date first 


set 


GENERAL PARTNER: 


ENRON INDUSTRIAL MARKETS GP CORP. 


Bv 72 

By-— g-JffjgiamJA Rnmn 
Name: Vice Presirtent n r.w»f 

Title: Financial Officer 



CLASS B LIMITED PARTNER: SALOMON BROTHERS HOLDING COMPANY INC 


By: — 

Name: 
Title: . 


CLASS A LIMITED PARTNER: 


ENRON NORTH AMERICA CORP. 


By: 


Name: 
Title: . 


•Wt ti i Q rn w. Dr o w n- 

-Vi Prpgirl^nt 


CLASS C LIMITED PARTNER: 


ENRON CORP. 


Tltle: ~ D e puty T r e , 



Signature Page— Sundance Industrial Partners . LP. 
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IN' WITNESS WHEREOF, the Partners have executed this Agreement as of the date first set 
forth above. 


GENERAL PARTNER: 


ENRON INDUSTRLAL MARKETS GP CORP. 


By: — 

Name: 
Title: _ 


CLASS B LIMITED PARTNER: 


SALOMON BROTHERS HOLDING COMPANY INC 

Scott L. Roo£ 

Name: Managing Diracto: 

Title: 



CLASS A LIMITED PARTNER: ENRON NORTH AMERICA CORP. 


By: — 
Name: 
Title: . 


CLASS C LIMITED PARTNER: 


ENRON CORP. 


By: — 
Name: 
Title: . 


Signature Page — Sundance Industrial Partners. LP. 


CONFIDENTIAL 


CITI-SPSI 0016116 



293 


Final Sundance Numbers 


SSMB Total 



ENE Total 




■ 


SSMB Initial Contribution ($ + Sononoma A) 



SSMB Commitment 



ENE Total Contribution (ie cushion) 

747,400,000 



m 


Garden State 

M3EEEE551 


Stadacona 



SATCO 

HKE2E3S3 


Fishtail 



Liquidity Facility 

■E3P53G5S 


Add'l Capital Commitment 
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From: Caplan, Rick [FI] 

Sent: Tuesday, May 01, 2001 9:34 PM 

To: Angeiini, Amanda [Fi]; Caplan, Rick [FI] 

Cc: Leroux, Timothy [FI] 

Subject: RE: Sundance 

Absolutely we go back on pricing. Remember they will have a committed 
amount and a funded amount. We should pay. them an the funded amount, not 
discuss the larger amount and only worry about it if it actually 
happens. 

Original Message 

From: Angeiini, Amanda [FI] <aa19374@imcnam.ssmb.com> 

To: Caplan, Rick [FI] <rc52842© imcnam.ssmb.com> 

CC: Leroux, Timothy [FI] <t!04849 <9 imcnam.ssmb.com> 

Send Tue May 01 1 8:44:46 2001 
Subject: RE: Sundance 

Re fleet we sbd approach these guys by saying we are roiling the trs 
they have on bacchus but also adding to it. That it, it now covers the 
assets of that trade and other paper businesses. It is larger but we 
cld do 5 year with 1 year mutual puts. We shd ush them down from the 45 
they chrged on baqhus as this was small deal and end of year. 

Tim- we- already have a trs so let's chat to tim hughes in the am. See 
if you can find a termsheet from bachus in the folder. Then it shd be 
easy. 

If we need to do this we may need to go back to ene on pricing?? 

Amanda 
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Prom: Leroux, Timothy (FI] 

Sent: Friday, May 11. 2001 6:13 PM 

T 0: Caplan, Rick (FI]; Feintech, Lynn (FI]; Warren. Doug (FI]; BendemageT, Donald [GCO] 

Cc: Langdon (Tad) Van Norden (E-mail) 


Thoughts or concerns I had as I read the revised Sundance LP Agreement: 

1) Aggregate Net Losses definition looks much better but the concept of "earnings and losses" from a GAAP perspective 
still needs to be tightened. We need to remove the potential risk of special, one-time charges and/or large changes to 
business value. While this may not mean we define Losses as "Operating Income" we should potential limit the idea of 
GAAP losses. 

2) Seems $25 million Liquidity Facility is a Contributed Asset. What does this do to 80/20 split. Its inclusion as equity is 
essentially beneficial to Citibank, we should keep it there. However, not clarified how this gets drawn and whether GP has 
discretion in drawing on this Facility - should be clarified that since its equity, GP must draw on it and must draw all of it. 

3) The $£100J million Enron Committed Capital is not considered part of the Physical Assets nor part of the Contributed 
Assets. Likely that this was overlooked on the part of V&E since it was a relatively recent change. This should be included 
and should be part of the Contributed Assets. However, it may be the case that the defined "Physical Assets" envisions 
Daishowa valued strictly on an unlevered basis (equal $360 million), this is unclear but then begs the question of how the 
Committed Capital will be treated once it is drawn. 

5) Deadlock and "Activation of the BoD" work together to give Citibank the power to veto any action and dissolve 
Sundance. This seems short of 'Citibank gets tie vote." Also note, the process takes 10 day to Activate BoD and 15 day to 
break Deadlock. 

6) Section 5.01 lays out how Citibank get3 paid, the priority and the process but this Agreement seems to lack clear 
definition of the rate and/or the calculation amount. Cleaning up the "Preferred Dividend Distribution Amount" should be 
an easy mechanism to clarify this. 

7) Section 4.02, as amended, seems to clarify the fact that the Citibank Capital Commitment can not be called as a 
liquidity facility. Still unclear whether a Dissolution Event nullifies Citibank's obligation under the Capital Commitment. 
Section 9.02 suggests that dissolution expenses are borne as Partnership expenses...this may suggest Citibank could be 
called upon for its Contingent Capital? This should be clarified with Enron but a Dissolution Event should eliminate our 
commitment to contribute. 

8) Section 4.03 establishes the minimum cash reserve of $25 million. 

9) Note Section 6.02 already requires Sundance to notify us within 2 business days of a change in VAR. We do need to 
add to this section that a 2 business day notification is required when there is a draw on the Enron Capital Commitment 
and on the Liquidty Facility (GP currently has discretion to draw without notification). 

Hopefully this will clarify some issues and add some focus to your read of the Agreement. I am around this weekend and 
can be reached on 646-408-3189. Talk with you on Sunday. 

Timmy LeRoux 

Salomon Smith Barney 

Global Credit Derivatives 

Tel: (212)723-6436 

Fax:(212)723-8610 

email: timothy.leroux@ssmb.com 
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Leroux, Timothy fFll 


From: 

Sent 

To: 

Cc: 

Subject: 


Leroux, Timothy [FI] 

Thursday, May 10, 2001 12:22 PM 
Feifttech, Lynn [FI]; Warren, Doug [FI] 
Capian, Rick [FI] 

Sundance Issues-Updated 


Below are more questions from our conversation this morning. Please review and let me know if you have further 
•thoughts. 

Daishowa Debt Issues: 

- Can the Lenders go after Sundance for more than the notional value of the Daishowa debt? 

- Who is the legal obligor on the Oaishcwa debt? 

- In the event of a Sundance bankruptey/termination where the Daishowa assets are sold, do the Lenders stand in front of 

Citibank for the proceeds of the asset sale? If not. why does Citibank stand in front, that is, how does Slapshot auarantee 
our $25 million is senior? y 

- Would Daishowa get operated by Sundance throughout a Sundance bankruptcy? When do the Lenders essentially oet to 
go after the Daishowa facility as an asset? Does Sundance end up with an Enron claim for the proceeds from sale of 
Daishowa that the Lenders take? 

- What kind of Catastrophe Insurance does Daishowa have? 

Capital Contribution Issues: 

- Confirm with Rick the move from $200 million to ‘less than $100 million/ 

- Confirm with iBO that $1 00 million is sufficient cash to ensure Sundance won’t bankrupt without an Enron bankruptcy. 

- What happens if the Contingent Capital amount is insufficient to meet the cashflow requirements? Wifi Citibank be 
looked upon to make proportional contributions? 

Liquidity Issues: 

- What is the resolution process {short of termination) when a liquidity event occurs? Who contributes the requisite cash’ 
What form does the incremental contribution take? Where does it stand in the waterfall? 

- Confirm that Citibank's Committed Undrawn Contribution ($140 million) can not be calted as a liquidity facility. 

Termination Issues: 

- If there is insufficient cash to cover all Losses upon a termination/liquidation, does the Citibank Committed Contribution 
get called upon? That is, does a termination event remove Citibank’s commitment to contribute any of the S140 million? 

- Confirm that the BcD can hire SS8 as agent to facilitate the sale of Sundance assets upon a liquidation event. 

Misc. Issues: 

- Would default under the SlapShot structure trigger default under any other debt of Enron (potentially via the ISDAs)? 

- Is the Put/Warrant structure under SlapShot a senior unsecured claim against Enron? 

- What is the reason Enron has an issue with the $25 million minimum cash balance, acct, reg., etc.? 

- How quickly can Citibank calllhe BoD into action (1 5 days vs. 30 days)? 

- Does Enron indemnification for fraud extend to indemnity for submission of false P/L numbers Citibank receives 
regarding the Fishtail business? 

Citibank Comfort Requirements tor Sundance: 

- Notification of all cash draws upcn the Enron Contingent Capital Facility ($100 million) and prior notification for draws 
upon the Enron Committed Liquidity Facility ($25 million). 

~ Either: 

i) Daiiy mark to market valuator Fishtail, or 

it) Monthly mark with daily notification once the cumulative month-to-date losses exceed $[1.0] million 

- Establish an INTERNAL stop loss lor Fishtail (subsequent to which Citibank uses BoD to terminate deal) 

- Require notification of VAR changes within 2 business days. 

- External price verification process must be used for establishing an independent value of Fishtail business. If this already 
exists, where do the independent prices come from? Hew are they used to revalue the business? 

1 think this is the list of my notes. The only other To Do was the Lydia Junik conversation that Lynn will have later today 
after talking with Rick. 
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From: 

Sent: 

To: 

Cc: 

Subject: 


Fox, William 

Tuesday, May 15. 2001 11:07 PM 
’Feintech. Lynn SSB.'; Fox, William 
Stott, Thomas; Junek, Lydia; 'Junek, Lydia’ 
RE: sundance 


I will reach you tomorrow before the Cmac meeting but I do net understand why we are 
proposing to do this transaction. We are not making any real money and I think we are 
disenfranchising any future Capital Structuring opportunities with Enron by promoting this 
cheap alternative. What is the impact of this transaction on Bachus with respect to our 
outstanding loans. How is Enron funding the payoff of Bacchus. Also not clear to me how 
this structure achieves Enron's off balance sheet objectives. Do we have a full 
understanding of this aspect of the tranaction. What is tax impact on Citigroup of this 
deal? Who is going to monitor this deal on an ongoing basis? 

Original Message — 

From: Feintech, Lynr. SSB. Imailto: lynn . feintech0ssmb.com) 

Sent: Tuesday, May 15, 2001 10:38 AM 
To: Fox, William 

Cc: Feintech, Lynn SSB.; Stott, Thomas 
Subject: sundance 


further to our call last night, here's the writeup on Sundance. My schedule tonight 
is open, so call at any time that works for you. 1 will be in the San Fran office until 

a ^° Ut v 2 , ' if V ° U Want t0 tfy C ° talk before y ° ur diriner - Office is 4 15-1 — — - Home 

j ii _ R£dacted_b^Pemmneritji^cornmttee on Investigations ~| [ ^Redacted . 

Tora--Biix asked that I send it to you. It's the same draft as you saw yesterday. 

Regards, 

Lynn 
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First cut at questions re Sundance 

I. Fishtail 

1 . Why is it in the deal if the purpose is to achieve off b/s financing? Does it 
have debt? It’s on the balance sheet info we sent vou. 

2. What business is it involved with, and how does it define its activities? 
How long has this business been operating? Since 1998 

3. Are historical and projected financials available? Historical., I thought vou 
had them as part of the financials. If vou don't have them, pis email dong 
warren. 

4. What are the risk management policies and RMA position? We know that 
their one dav VAR limit is S5MM 

5. What is Enron’s role? What is the interaction with Garden State and 
Dai showa? Please see sundance structure that tim leroux sent to vou. 

6. What justifies the value of $200 MM? How has the value varied over 
time ? It is a multiple of ebitda. 


II. Garden State 

1 . What are the cash flow drivers? 1 don’t understand this question. 

2. The $3 00 MM Enron commitment for capex and debt service seems aimed 
at Daishowa. How does Garden State fond its capex if it needs to invest to 
be competitive and justify what Enron paid? There is cap ex both for 
daishowa and garden state in the financials. Garden state is in at $27MM. 
but thev have told us it will be more. 

3. What has been the recent financial performance of Garden State? Ask iohn 
chrvsikopoulos. 

III. SATCO ask iohn. C all of these questions. 

1 . Justification for valuation? 

2. Historical and projected financials 

3. Business plan? 

4. How long has Enron owned it? 

5. Enron’s role? Strategic justification for owning? 

6. Is Daishowa a customer? 

IV. Daishow a ask iohn c. all of these questions. 

1 Business and asset description 

2. Rationale for financial projections 

3. Cash flow drivers 

4. Valuation rationale 

5. Purpose of “Slapshot Structure” to finance daishowa in a tax efficient 
manner. 
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6. How does the Enron debt guaranty function? (We have not yet read the 
document you sent on this, which may answer this question.^ this deal is 
not yet finalized — however, the diagram shows vou that they guaranty it 
thru a total return swap. 

V. Sundance 

1 . How are partnership accounts affected if cash moves from operating assets 
to Sundance? Don't know — rick — pis answer. 

2. What is the expected utilization of the $25 MM liquidity facility? Working 
capital (this is debt, not equity, from enron’s point of view). 

3. What can Sundance do? Can it, for example, make investments? 

4. It looks as if the $100 MM Enron commitment is intended to be fully used 
for Daishowa. True? That amount and more will be used for all of the 
assets. We are now 1 talking with enron about a commitment that starts at 
$65 MM and builds up as they pay down the Daishowa debt. 

VI. Due diligence 

Please copy us on the legal, asset and environmental due diligence memos. Tim 

leroux — pis make sure this happens. 
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From: 

Sent 

To: 

Subject: 


Mugno, John [CiTJJ 
Monday. May 21. 2001 g;Q0 A M 
Wagner. Eleanor [CRRM] 

FW: Second Sundance question set 



SoivianaC2.doc 

Do you want to be copied at this stage of the process?' 


John F. Mugno 
Global Energy 
Citibank 

Tel # (212) 559-5735 
Fax #(212) 832-9857 

Original Message- — * 

From: Mugno, John 

Sent Friday, May 18. 2001 5:56 PM 

To: 'Feintech, Lynn SSB.'; Jokhai, Rob; ‘rick.caplan’; ’doug.warren'; 
•john.s.chrysikopoulos' 

Cc: Fox, William; Stott Thomas; Junek, Lydia; Swygert, Jay; Reilly, James F. 
SSB. 

Subject Second Sundance question set 

Lynn, here is our second set of questions. 1 kept this distribution mainly to 
the same one you sent your earlier responses. If anyone else needs to be 
involved, please forward. 


John F. Mugno 
Global Energy 
Citibank 


Tel #(212) fTTTT 
Fax # (212) Lfefficted 


on Investigations 


— Original 
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Second Set of Sundance Questions 

L Documents 

1. Enron Agreement — this appears to be making references to other 
documents since terms such as “Capital Contribution” are not defined. 

Are these other documents available? 

2. Partnership Agreement — is this available? 

3. What agreement governs which partner contributes how much and when 
to the partnership? 

4. Are there any “support agreements” that discuss Enron’s relationship with 
the operating companies? 

5. Is there a document that governs Fishtail’s relationship with the operating 
companies? 

II. Issues 

1 . Are any important issues'created since the partnership owns operating 
companies in different countries? 

2. Are income taxes to be paid at each operating company? 

3. What is the source of cash to repay “Bacchus’? The CMAC memo 
mentions that this $200 million exposure will be repaid upon the closing 
of this transaction. 

HL Fishtail 

1 . We seem to have only the March 3 1 , 200 1 balance sheet,, which appears to 
be mainly (if not entirely) a statement of Risk Management Activities. 

Can we confirm? Has anyone discussed with Enron how it values long- 
term RMA for paper and pulp? 

2. From Lynn’s response, I understand that Fishtail was valued as a multiple 
of EBITDA. Do we have historical financials? Is this a typical way to 
value a trading company with 2-3 years of history? I am concerned 
especially because of the relative illiquidity of the markets Fishtail serves. 

3. What is the business interaction between Fishtail and Garden State and 
Daishowa? Can Fishtail activities affect results at the operating 
companies? 

4. Is there a memo describing the “Slapshot” transaction? We have the 
diagram. 

5. In the Sundance Model descriptions it is noted that “we are assuming thefe 
will be no profits or losses (in excess of $200 million)” at Fishtail. Please 
explain the basis for this assumption. 

IV. Information update 
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Second Set of Sundance Questions 

L Documents 

1. Enron Agreement— ^ this appears to be making references to other 
documents since terms such as “Capital Contribution” are not defined. 

Are these other documents available? The concept of capital contributions 
are defined in the partnership agreement . 

2. Partnership Agreement — is this available? Attached ~ negotiated with the 
advice of outside counsel 

3. What agreement governs which partner contributes how much and when 
to the partnership? Partnership agreement 

4. Are there any “support agreements” that discuss Enron’s relationship with 
the operating companies? None 

5. Is there a document that governs Fishtail’s relationship with the operating 
companies? There is no formal legal arrangement 

II; Issues 

1 . Are any important issues created since the partnership owns operating 
companies in different countries? No issues have been identified by 
counsel 

2. Are income taxes to be paid at each operating company? Operating, 
companies remain responsible for all ongoing expenses including taxes 

3. What is the source of cash to repay “Bacchus’? The CMAC memo 
mentions that this $200 million exposure will be repaid upon the'closing 
of this transaction. Enron contributes the cash as an initial capital 
contribution 

III. Fishtail 

1. We seem to have only the March 31, 2001 balance sheet, which appears to 
be mainly (if not entirely) a statement of Risk Management Activities. 

Can we confirm? Has anyone discussed with Enron how it values long- 
term RMA for paper and pulp? This b/s is what has been provided . They 
are making a rep that the business is being contributed at fair value. 
Enron indemnifies us for a breach of this rep. 

2. From Lynn’s response, I understand that Fishtail was valued as a multiple 
of EBITDA. Do we have historical financials? Is this a typical way to 
value a trading company with 2-3 years of history? I am concerned 
especially because of the relative illiquidity of the markets Fishtail serves. 
See rep described in #1 above. 

3. What is the business interaction between Fishtail and Garden State and 
Daishowa? Can Fishtail activities affect results at the operating 
companies? Not to our knowledge 
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Unknown 

From: Bernstein. Saul fCHT] 

Sent Wednesday, May 30, 2001 1 1:07 AM 

To: Lee, Andrew P IFINj 

Co: MccaJt-Sowen, Susan [FIN] 

Subject: RE: FW: Sundar.ca Partnership 


Andy, thanks for the heads-up. Rick called last night and this morning to' 
discus 3 the change. The change would involve giving Sundance a right to "put" 
the Enron subsidiary back to S8HC. and also gives SBHC a right to “call"' the 
Enron subsidiary away from Sundance. The put/call probably will disallow 
(having failed SFAS 140 sales criteria) S3HC from removing the Enroa subsidiary 
investment from our balance sheet, and may require S3HC to consolidate the 
subsidiary since S8HC would be holding the "B* equity membership interest in 
the subsidiary. Rick is getting back to the client to discuss an alternative 
structure. 

Regards, Saul 

P.S. Andy, I should be getting to the Enron CLN deals within the next two days 

Original Message — 

Prom: Lee, Andrew P. SSB. [SMTPtaadxew.p. leeasamb.com) 

Sent: Wednesday, May 30, 2001 10»02 AM 
To; Bernstein, Saul 

CC: Lea, Andrew P. SSB. j Mccall: Bowen, Susan SSB. 

Subject: FW: Sundance Partnership 

Hi Saul, 

1 don't know if the front office has discussed, this with you or not but the structure of 
the equity investment in Sundance 

may change. Instead 'of a direct investment <?£ $ 28 . Stan cash 

(originally $25<om> in the Sundance partnership, all or some of the investment may be done 
via a purchase of shares in an Enron subsidiary which would then, be contributed to the 
partnership. 

Would this change your analysis? 

Thanks, 

Andy 


Original Message---— 

From: Mecall-Bowen, Susan (FIN] 

Sent: Tuesday, May 22, 2001 10:04 AM 
To: Lee, Andrew P • [FIN) Moaca, Pat tFXN) 
Subject: FW i Sundance partnership 


Original Message 

From: Bernstein, Saul (CITIl 
Sentj Monday, May 21, 2001 2:08 PM 
To: Mccall -Bowen, Susan tFBTJ 
Cc: Caplan, Rick [FI]; Lee. Andrew (IT]. 
Subject: Sundance Partnership 
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Susan. Che limited, partnership investment will likely be accounted for- using 

the cne-line equity method o £ accounting. (Hick just forwarded the transaction 
documents.) This accounting method requires S3HC to report ita rights to 
earnings and obligation for losses on an accrual basis monthly. Effectively, 
this means that LIBOR plus fit, the stipulated iateraat rate, to extent deemed 
collectible, should be accrued for accounting purposes. For financial «• • 
accounting purposes, the investment is NOT treated as a trading asset. 

Probably Should be reported in Minority Interest Investments or in Other 
Assets . For RBC purposes, since the investment will be documented as part of 
an overall trading strategy (Andy, please ensure th« documentation ia in place 
prior to the finalisation of the reporting) of purchasing a default swap as 
protection against the investment, it may be- treated as a trading position. 

That is, the investment may he part of the VAR calculation. Since this is 
ur.usual “split* treatment- of an accrual accounted balance sheet item, special 
care must be taken for regulatory reporting purposes. 

Regards , Saul 
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Brandli, Christina 


From: 

Sent: 

To: 

Subject: 


Blumenthaf, Jeff 

Monday, May 21, 2001 4:19 PM 

Brandli, Christina 

FW: Updated Step by Step Sundance structure Chart - 03/22/01 


— Original Message 

From: Araoz, Jaime 

Sent: Thursday, March 22, 2001 5:31 PM 

To: Castleman, Kent; 8ah!mann, Gareth; Lyons, Dan; Coulter, Jodi; Patrick, Michael K.; Kaneliopoulos, Drew; Blumenthal, Jeff; Douglas, 

Stephen H.; Murray, Julia; Womack, Kim; Cockrell, Rainier S 

Cc: ' RAstin@veiaw.com' 

Subject: Updated Step by Step Sundance structure Chart - 03/22/01 


Attached the most recent version of the step by step Sundance chart. 

The main changes are: 

• We included the company numbers in a box on the first page. 

• Instead of changing E1P LP name to Sundance, ENA will contribute its EIP LP interest (Daishowa and SATCO) 
into Sundance LP (that will be a newly formed partnership). 

• Langtry contribution and Sundance liquidity facility numbers have changed but please acknowledge they are 
still not final. We are working in sizing those. 

Kind Regards, 

Jaime 

X53664 



Sundance Structure 
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o 


5346 MM 
Loan 


Daishowa Canada & SATCO Acquisition 




Garden State Paper Co. (GSP1 debt payment 














(April 15, 2001] 

All of the following steps will happen simultaneously and are better explained on the next page. 

. Sundance Industrial Partners LP is created with Enron Industrial Markets Corporation GP (EIM Corp. GP) as the General Partner. EIM Corp. 
GP is owned by EIM LLC. 

• ENA contributes its interest in Enron Industrial Partners LP worth [S360MM] to Sundance LP (Including Daishowa Mill in Canada and 
SATCO). Also ENA contributes its shares in Garden State Paper Co. (un-levered), Fishtail class A shares plus $200MM (that will be use o 
buy Fishtail class C shares from Sonoma), and the commitment to support a liquidity facility of up to [S7SMM]. 

• Enron Industrial Partners is dissolved, therefore EIM Holdings I BV and SATCO are directly owned by Sundance. 

• Langtry LP buys 20% of Sundance Industrial Partners LP for [S178MM] of which ($27MM] will be a cash contribution and ($1 51MM1 will be a 
firm commitment to contribute (see term sheet). Langtry's 20% share is senior to ENA’s 80% share of Sundance. 

• The GP signs a Management Services agreement with Sundance. The compensation will be 2% of Langtry's total contribution in Sundance 
(paid quarterly in advance). 

• ENA signs a Management and Administrative services agreement with Langtry based on variable compensation. 003004746 

• On the closing date, Sundance will pay a one-time arrangement fee of 510MM to EIM Corp. GP. 


Company Numbers: 
ENA - 0364 

EIM Holdings II - 1436 
Fishtail - 1362 


EIM Corp GP - 1437 

EIM Holdings (NSULC) - 1469 


EIP LP - 1438 

EIM Holdings Inc- 1427 


EIM Holdings I -1435 
GSP ' 1346 


Enron Net Works Finance - Sundance - 03/22/ 
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Sundance formation. ENA EIP LP interest contribution to Sundance 



Outside investors buy 20% of Sundance 
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Fishtail Acquisition 



Garden State Paper Co. (GSP) and liquidity facility commitment contribution 



EC 003004748 


[April 15,2001] 

• ENA contributes GSP shares to Sundance LP (worth 575 MM). 

• ENA contributes a commitment to support a [$78MM] liquidity facility for 
Sundance LP. This facility will be used, if needed, for liquidity needs in 
the assets and to finance Sundance quarterly payments and expenses. 


Enron Net Works Finance - Sundance - 03/22/01 
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Notice to Recipients 
Authorization Letter 
Form of Commitment Advice 

Contact List 
Transaction Timetable 


Executive Summary 


Key Investment Considerations 


Summary of Terms and Conditions - Credit Facility 
Exhibit A-1 Flagstaff Credit Agreement 
Exhibit A-2 Finco Credit Agreement 
Exhibit A-3 Finco Subscription Agreement 
Exhibit A-4 Subscription Payment Assumption Agreement 
Exhibit A-5 Warrant Agreement 
Exhibit A-6 Put Option Agreement 
Exhibit A-7 Total Return Swap Agreement 


Posted separately to DealBench 

10-K for the period ending December 31 , 2000 

10-Q for the period ending March 31 , 2001 


FOtA CONFiDENTlM- TREATMENT 
REQUESTED BY JPMC 


organ 


JPM-1 4-00235 



318 


Confidential Enron Corp. 


NOTICE TO RECIPIENTS 


This Confidential Information Memorandum (the "Confidential Memorandum") has been prepared solely for 
informational purposes from information supplied by Enron Corp. ("Enron") and others, and is being furnished by 
JP Morgan Securities Inc. (“JP Morgan”), as Advisor, Sole Lead Arranger and Book Manager on behalf of The 
Chase Manhattan Bank as Administrative Agent (the "Agent"), solely for use by prospective participants in 
considering a participation as syndicate lenders in the proposed financing. The Agent and JP Morgan, however, 
have not independently verified any of the information and data contained herein and make no representation or 
warranty as to the accuracy or completeness of such information. By accepting this Confidential Memorandum, 
each recipient agrees that the Agent, and JP Morgan shall not have any liability for any representations (express 
or implied) contained in, or for any omissions from, this Confidential Memorandum or any other written or oral 
communications transmitted to the recipient by or on behalf of the Agent, JP Morgan or Enron in the course of the 
recipient's evaluation of the proposed financing. 

The information contained herein has been prepared to assist interested parties in making their own evaluation of 
Enron and does not purport to be all-inclusive or to contain all of the information that may be material to a 
prospective participant's decision to participate in the financing. Each recipient of the information and data 
contained herein should perform its own independent investigation and analysis of the transaction and the 
creditworthiness of Enron. The information and data contained herein are not a substitute for the recipient's 
independent evaluation and analysis. 

This Confidential Memorandum includes certain statements, estimates and projections prepared and provided by 
Enron management with respect to the anticipated future performance of Enron. Such statements, estimates and 
projections reflect various assumptions by Enron management concerning anticipated results and have been 
included solely for illustrative purposes. No representations are made as to the accuracy of such statements, 
estimates or projections or with respect to any other materials herein and all such representations, expressed or 
implied, are expressly disclaimed. Actual results may vary materially from the projected results contained herein. 

Statements contained in this Confidential Memorandum describing documents and agreements are provided in 
summary form only and such summaries are qualified in their entirety by reference to such documents and 
agreements. 

By acceptance of the information provided herein and subsequently, prospective lenders agree to maintain the 
information provided in strict confidence. This Confidential Memorandum has been prepared solely for the use of 
prospective lenders interested in the proposed financing described herein. Distribution of this Confidential 
Memorandum to any person other than such prospective lenders and counsel, if any, retained to advise such 
lenders with respect thereto is unauthorized, and any divulgence or other use of any of its contents without the 
prior written consent of the company is prohibited. No person is authorized to give any information or to make 
any representations not contained in this Confidential Memorandum and, if given or made, such memorandum or 
representation must not be relied upon. 


FOU CONFIDENTIAL TREATMENT 
REQUESTED BY JPMC 


JFIVlorgan 




JPM-1 4-00236 


Confidential 


Enron Corp. 


AUTHORIZATION LETTER 


May 31,2001 


JP Morgan Securities, Inc. 
707 Travis St, 3 ,h Floor 
Houston, TX 770G2 


Ladies and Gentlemen: 

Enron' Corp. ("Enron”), on behalf of Enron Industrial Markets (“EIM"),' hereby authorizes you and your affiliates to 
distribute the Confidential Information Memorandum {the •‘Memorandum*) to potential lenders in connection with 
the proposed $375,000,000 Senior Credit Facility {the “Facility") described in the Confidential Information 
Memorandum. 

We have reviewed such Memorandum and its attachments and hereby confirm to you and your affiliates that, to 
the best of our knowledge, the information contained in the Memorandum is correct in all material respects and 
does not contain any untrue statement of a material fact or omit to state a material fact necessary in order to 
make the statements contained therein not materially misleading in tne light of the circumstances under which 
such statements were made. It is understood that Enron and EIM make no representation or warranty concerning 
the estimates and projections contained In the Memorandum except that such estimates and projections were 
made in good faith by the management of Enron and EIM on the basis of assumptions believed by such 
management to be reasonable. However, such estimates and projections and the assumptions on which they are 
based may or may not prove to be correct. Statements as to the terms and conditions of the Facility ancj the 
related transaction documents are qualified in their entirety by reference to the definitive documentation, to which 
reference should be made for the full terms and conditions. 


Very truly yours, 


William W. Brown 

Vice President & Regional CFO 
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FORM OF COMMITMENT ADVICE 


[LENDER LETTERHEAD] 

Form of Commitment Advice 
(Telecopy to Roxanne Powell at 713-216-4583) 


Month Date, Year 

JP Morgan Securities Inc. 

707 Travis, 8-CBBN-96 
Houston, TX 77002 


Ladies and Gentlemen: 

We refer to the Summary of Terms and Conditions included in the Confidential Information Memorandum dated 

June 2001 . Subject only to satisfactory documentation, we are pleased to commit $ to the Senior 

Facility. We understand that allocations will be made at the discretion of Enron and JP Morgan. 

Furthermore, we represent that our commitment represents a commitment from our institution and does not in any- 
way include a commitment or other arrangement from any other non-affiliated institution. Lastly, we acknowledge 
and agree that no secondary selling or offers to purchase will occur until such time as the Agent declares the 
preliminary syndication to be complete. 


Very truly yours, 


Authorized Officer: 
Title: 

Lender: 

Telephone Number: 
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CONTACT LIST 


Inquiries regarding the syndication should be directed to: 

Enron Corp. 

1400 Smith Street 
Houston, TX 77002-7361 
FAX: (713) 646-3023 

William W. Brown Vice President / Regional CFO 

Doug McDowell Director 


Enron Corp. 


(713) 853-6398 
(713) 853-7710 


JP Morgan Securities, Inc. 

600 Travis, 20 m Floor 
Houston, TX 77002 

Client Management Group 
FAX: (713) 216-8882 

R ichard Walker Managing Director ( 7 1 3 ) 21 6-8850 

Credit and Lending 
FAX: (713) 216-8870 

Robert Traband Vice President (713)216-1081 


JP Morgan Securities, Inc. 

707 Travis, 8 th Floor 
Houston, TX 77002 

Global Syndicated Finance 
FAX: (713)216-4583 

George Serice Vice President (713)216-8079 

Roxann e Powell Associate (7 1 3) 2 1 6-35 1 0 


JP Morgan Securities, Inc. 

270 Park Avenue, 9 ,h Floor 
New York, NY 10017 

Structured Finance 
FAX: (212) 834-6181 

Bruce Hendrick Vice President (212)834-5314 

Eric N. Peiffjir Vice President (212) 834-5155 
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TRANSACTION TIMETABLE 


Thursday, May 31 

Monday, June 11 

Monday, June 18 
Thursday, June 21 


Confidential Information Memorandum and all pertinent information available via 
DealBench 


Final Deadline for Commitments 
Distribution of drafts of Transaction Documents 


Final Comments on Documents Due 


Effective Closing Date 
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EXECUTIVE SUMMARY 


Overview Enron Carp, has engaged JP Morgan to arrange a US $ 375 MM, five year plus one 

day fully amortizing term loan (Term Loan Facility") to provide the permanent 
financing for Enron's acquisition in March 2001 of a 515,000 tons/yr newsprint mill 
located in Quebec City, Canada (“Stadacona”). Enron will use the proceeds of the 
Term Loan Facility to refinance the inter-company bridge loan and for other general 
corporate purposes associated with the Stadacona acquisition. The transaction is 
structured to reflect Enron credit risk and not to directly expose the lenders to the 
operating, asset, or commodity price risk associated with Stadacona. 

Enron 

Overview Enron is one of the world’s leading natural gas, electricity and communications 

companies. Enron's activities are conducted through its subsidiaries and affiliates 
which are principally engaged in the marketing of natural gas, electricity and other 
commodities and related risk management and finance services worldwide; the 
development, construction and operation of power plants, pipelines and other energy 
related assets worldwide; the delivery and management of energy commodities and 
capabilities to end use retail customers in the industrial and commercial business 
sectors; the development of an intelligent network platform to provide bandwidth 
management services and deliver high bandwidth applications; the transportation of 
natural gas through pipelines to markets throughout the United States; and the 
generation and transmission of electricity to markets in the northwestern United 
States. For the year ended December 31, 2000, Enron had revenues of 
approximately $101 billion and net income of $979 million. Enron’s operations are 
conducted through its subsidiaries and affiliates, organized as follows: 



• Coal • Cat 

• Weather • Power 

• ErnJialona Credit* 


European Gae • Foreit Product* 

European Power • Steel 


Expanalon vehicle Tor 
new e-Commerce 
buiinen line* 
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Enron Industrial 

Markets Overview Enron Industrial Markets was created to apply the Enron wholesale model in two key 

new markets: Forest Products and Steel. Enron believes that each of these 
industries has products with commodity-like characteristics and that the acquisition of 
Daishowa Forest Products will ensure Industrial Markets' access to physical product 
This is a crucial part of Industrial Markets’ strategy, and will help in transforming the 
way these industries currently operate. Enron transforms industries by serving as a 
principal market-maker transacting for its own account, increasing price transparency 
and using sophisticated products to provide innovative solutions for market 
participants, while also providing logistics and settlement services. Utilization of the 
model enabled Enron to become the leading marketer of North American natural gas 
and power. Enron formed Industrial Markets to aggressively pursue opportunities 
utilizing Enron's competencies and proven business model to gain leadership in 
these two industries where Enron’s skills and talents are transferable. 

In transforming industries with commodity-like products into efficient marketplaces, 
Enron utilizes the following formula: (1 ) definition of physical product standards to 
create base commodities, (2) creation of liquidity by serving as a market-maker, (3) 
utilization of its liquidity to provide the markets with innovative financial products, (4) 
provision of settlement activity and back-office support to facilitate an orderly 
exchange, and (5) development of networks for physical distribution to ailow efficient 
and cost effective delivery of product. 

Enron is abls to implement the formula through (1 ) market-making professionals who 
manage risk through utilization of value-at-risk and other sophisticated portfolio 
management techniques, (2) a dedicated independent staff of risk control 
professionals, reporting to Enron’s Board of Directors, (3) information technology that 
enables both market-making activity and risk management functions, and (4) the 
development and management of origination professionals who are financially skilled 
and capable of selling high-margin, customized contracts, many of which are long- 
term in nature. This business model has allowed Enron to obtain leading market 
share positions in several markets and enhance customer retention and profitability. 

Stadacona The transaction proceeds will refinance Enron’s $375 MM inter-company bridge loan . 

used to purchase Daishowa Forest Products, recently renamed “Stadacona”, from 
Daishowa Inc. in March 2001. Located on the confluence of the Saint-Charles and 
Saint-Laurent rivers in Quebec City, Canada, the mill produces a total of 515,000 
tons/yr of paper per year including newsprint paper, directory paper and paperboard. 
Ownership of Stadacona will reside with EIM Holdings Canada (“EIM Holdings"), a 
wholly-owned subsidiary of a newly formed joint venture, of which Enron owns 50%. 
The acquisition of Stadacona provides Enron Industrial Markets the necessary 
access to physical newsprint supplies in order to fully implement its wholesale 
business model strategy in the forest products industry. Stadacona alone Is the 1 1 1h 
largest North American newsprint producer. With the acquisition, Enron Industrial 
Markets became the 7 th largest North American newsprint producer when combined 
with Enron's Garden State Paper newsprint facilities in New Jersey. 
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Transaction 

Overview Parties to the Transaction 

The parties to the Transaction include the following: 

• Enron, US parent company; 

• EIM Holdings, a Canadian operating company that is owned by an Enron 
joint venture. Enron owns 50% of the joint venture. 

• Finco (“Finco"), a newly-created Canadian special purpose subsidiary of 
EIM Holdings; 

« Subco (“Subco"), a newly-created Canadian special purpose subsidiary 
of EIM Holdings; 

• Flagstaff Capital Corporation (“Flagstaff), a newly-created US special 
purpose vehicle owned by The Chase Manhattan Bank; 

• The club bank group to act as lenders to Flagstaff at closing (“Club 
Lenders"); 

• The syndicate of banks to act as ultimate lenders to Flagstaff (“Bank 
Group”); 

• JP Morgan, as the advisor and arranger for the Transaction; 

The following steps will be executed to complete the Transaction: 

At Inception 

1. The Bank Group provides a $375 MM five year plus one day loan to Flagstaff 
(“Flagstaff Loan"). 

2. JP Morgan provides a $[1 ,000] MM loan to Flagstaff (“JP Morgan Loan”). 

3. Flagstaff lends the proceeds of $[1 ,375] MM to Finco (“Finco Loan”) under a loan 
which has a bullet maturity of five years plus one day, with interest payable 
quarterly. Finco will also issue to Flagstaff a Warrant on Finco’s preferred shares 
in consideration for the Finco Loan (see Credit Support). 

4. Finco on-lends the $[1 ,375] MM to EIM Holdings (“EIM Loan"), which EIM 
Holdings will use for general corporate purposes, including repayment of the 
inter-company bridge loan from Enron and providing capital to other Enron 
affiliates. 

5. Finco and Subco enter into a Share Subscription Agreement by which Subco 
agrees to pay $[1,375] MM at maturity (five years plus one day) for Finco's 
preferred stock, to be delivered at maturity. 

6. Flagstaff and Subco enter into a Subscription Payment Assumption Agreement 
under which Subco will pay $[1 ,000] MM to Flagstaff on day one, in exchange for 
Flagstaff assuming Subco’s obligation to pay $[1 ,375] MM at maturity for Finco’s 
preferred stock delivered to Subco pursuant to the Share Subscription 
Agreement. 


1 All figures are denominated in US dollars unless otherwise indicated. 
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Periodic Gash Flows 

Quarterly cash flows will occur in the following manner (see Periodic Cash Flows 
schematic); 

1 . EIM Holdings and Finco will make interest payments under their respective loans 
of approximately $[90j MW per annum. 

2. Flagstaff will use the interest payments received from Finco to service the Term 
Loan Facility. 

Interest Rate Swap 

In order to make the required floating-rate coupon payments to the Bank Group 
under the Term Loan Facility, Flagstaff will need to enter into a pay-fixed (receive 
floating) interest rate swap to convert a portion of the pericdic payment received from 
Finco to a floating basis. 

Optional Repayment Provision 

EIM may elect to prepay the EIM Loan of approximately $[1 ,375] MM at any time, 
which would trigger a prepayment of the Finco Loan of $[1,375] MM as well as a 
prepayment of the Flagstaff Loan made by the Bank Group. All such Joans can only 
be prepaid in whole, not in part. In the event of a prepayment, the payment 
obligation of Flagstaff under the Subscription Payment Assumption Agreement for 
$[1 ,375] MM would be accelerated. 

To ensure repayment of outstanding principal and accrued interest under the 
Flagstaff Loan, the Finco Loan documentation will include a cash “makewhole” 
provision (“Makewhole") in the event of prepayment. The Makewhole is calculated as 
(i) accrued and unpaid interest and (ii) the present value of all Finco coupon 
payments otherwise remaining to maturity; this calculation will equal the outstanding 
principal and accrued and unpaid interest due to the Bank Group. 

Enron Credit Support 

As part of the Transaction, Enron will provide credit support to Flagstaff in respect of 
the Bank Group’s loan via an arrangement consisting of a warrant, a put and a total 
return swap (the “Credit Support"). 


The Credit Support is triggered upon a Finco Event of Default and results in Enron 
paying to Flagstaff for the benefit of the Bank Group an amount equal to the 
Makewhole. The components of the Credit Support are as follows: 

Warrant. Finco will issue to Flagstaff a warrant to acquire certain Finco preferred 
shares. The Warrant is exercisable upon an event of default under the Finco loan. 

Put Option. Upon an event of default under the Finco loan, Flagstaff may elect to 
put to Enron (i) the Warrant ("Warrant") and (ii) Flagstaff’s claim to the Makewhole 
payment and certain other Flagstaff rights (the “Warrant Rights"). If such put is 
exercised, Enron will pay Flagstaff the fair market value (“FMV™ for the Warrant and 
Warrant Rights. Enron will determine the FMV; Flagstaff mayrcbailenge the amount 
of the FMV at which time Enron and Flagstaff would agree on an amount. Regardless 
of the amount of the FMV payment. Flagstaff will swap the payment with Enron via 
the Total Return Swap. 
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Total Return Swap. Upon receiving the FMV payment from Enron, Flagstaff will 
swap the FMV payment in exchange for a cash payment equal to the Makewhole 
This cash payment would then be paid by Flagstaff to the Bank Group. • 

As shown in the Credit Support schematic, upon an event of default under the Finco 
loan, the Bank Group receives the outstanding principal and accrued and unpaid 
interest via the following steps: 


1 . Under the Put Option, Flagstaff puts the Warrant and Warrant Rights to Enron. 

2. Enron pays Flagstaff cash equal to the FMV. 

3. Under the Total Return Swap, Flagstaff pays to Enron the FMV received under 
the Put Option. 

4. In return, Enron pays Flagstaff the Makewhole. 

5. Flagstaff uses the Makewhole to repay the Bank Group. 


i' 
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Transaction Diagram 



1 . The Bar* Group provides a $375 MM five year plus one day loan to Flagstaff ("Flagstaff Loan"). 

2. JP Morgan provides a 5(1.0001 MM loan to Flagstaff {*JP Morgan Loan"). 

3. Flagstaff lends the proceeds of $Jl ,375 ]MM to Finco ("Finco Loan") under a loan which has a bullet maturity of five years plus 
one day, with interest payable quarterly. Finco will issue to Ragstalf a Warrant on Finco's preferred shares in consideration for 
the Finco Loan (see Credit Support). 

4. Finco on-lends the $(1 ,375) MM to EIM Holdings ("EIM Loan"), which EIM Holdings uses for general corporate purposes, 
including repayment of the inter-company bridge loan from Enron and providing capital to other Enron affiliates. 

5. Finco and Subco enter into a Share Subscription Agreement by which Subco agrees to pay ${1 .375] MM at maturity (five years 
plus one day) for Finco's preferred stock, to be delivered at maturity. 

6. Flagstaff and Subco enter into a Subscription Payment Assumption Agreement wider which Subco will pay ${ 1 ,000] MM to 
Flagstaff on day one, in exchange lor F^igstaff assuming Subco's obligation to pay 5{t .375] MM at maturity for FinCo’s 
preferred stock delivered to SubCo pu£ iant to the Share Subscription Agreement. 
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Periodic Cash Flows Years 1-5 
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Credit Support Steps (Finco Default) 



t . Under the Put Option, Flagstaff puts the Warrant and Warrant Rights to Enron (US). 

2. Enron (US) pays Flagstaff cash equal to the FMV of the Warrant and Warrant Rights (the right to the 
Finco Makewhole payment). " 

3. Under the Total Return Swap, Flagstaff pays back to Enron (US) the cash (FMV) just received via the 
put 

4. In return, Enron pays Flagstaff cash equal to the Makewhole. 

5. Flagstaff uses the cash to repay the amount due to the Bank Group. 
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Sources and Uses The sources and uses for the Transaction are set forth as follows: 



‘Flagstaff's sources of funds will be the Flagstaff Loan of $375 MM and the JP Moraan Loan nf 
$[1000] MM. 
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KEY INVESTMENT CONSIDERATIONS 

Strong Sponsor Enron is one of the largest integrated electricity and natural gas companies in the 

world. Enron is the largest wholesale marketer of natural gas and electricity in North 
America. Enron is rated BBB-+/Baal by S&P and Moody's, respectively. For the year 
ended December 31, 20CO, Enron had revenues of approximately $101 billion and 
net income of $979 million. 

Credit Risk The transaction is structured to provide Enron Corp. credit risk to the lenders via the 

credit support mechanics and to eliminate exposure for the banks with respect to the 
asset/operating risk associated with Stadacona. 

Enron Industrial 

Markets Stadacona represents the first substantial acquisition for EIM as well as the first 

significant financing opportunity for this segment of Enron’s wholesale business. 

Attractive Pricing/Terms The term loan bears an interest rate of LIBOR plus 1 12.5 bps and fully amortizes with 
an average life of approximately 2.8 years. 
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SUMMARY OF TERMS AND CONDITIONS - CREDIT FACILITY 


Indicative Summary of Principal Terms 

Sponsor: 

Enron Corp. (“Enron") 

Advisor & Arranger: 

JP Morgan Securities Inc. 

Administrative Agent: 

The Chase Manhattan Bank. 

Other Agents: 

TBD. 

Borrower: 

Flagstaff Capital Corporation (“Flagstaff), a Delaware Corporation and wholly- 
owned subsidiary of JP Morgan Chase & Co. 

Facility: 

$375 MM reducing term loan facility. 

Purpose: 

The Facility will finance a portion of Flagstaff’s five-year and one-day loan to 

Finco (the “Finco Loan"). 

Effective Date: 

Projected to be June (21 ], 2001 , (the “Effective Date” or “Primary Closing 

Date"). 

Tenor: 

5 years and one day. 

Amortization: 

■ The Facility will amortize quarterly on a mortgage-style amortization. 

Security: 

The Facility will be secured by a pledge by Flagstaff of all its rights and interest 

In its primary asset, Finco loan. 

Credit Support: 

Enron Corp. will provide Credit Support for an amount equal to the outstanding 
principal and accrued and unpaid interest under the Term Loan Facility. 


In addition, Enron will enter into the Enron Agreement which will be for the 
benefit of Flagstaff and each indemnified party (Bank Group, Club Lenders, 
etc.), and shall provide standard indemnifications for this type of transaction 
which are summarized in the Confidential Information Memorandum. 

Pricing: 

LIBOR + 112.5 bps. 

Club Lender Fees: 

35 bps time allocated commitment on closing date. 

Syndication Strategy: 

Club Lenders will close and fund the Term Loan Facility on the closing date. JP 
Morgan will immediately commence secondary syndication. “Successful 
Syndication" means the Club Lenders’ commitments will be reduced to no more 
than $60 MM each by September 30, 2001 . 
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I. Parties 
Borrower: 

Advisor and Arranger: 
Administrative Agent: 
Collateral Agent: 
Lenders: 

Swap Counterparty: 

II. Credit Facility 
Credit Facility: 

Availability: 

Effective Date: 

Maturity: 

Purpose: 

Security: 


CHASE 
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TERM SHEET 
for the 

FLAGSTAFF CREDIT AGREEMENT 


Exhibit A-1 


Flagstaff Capital Corporation, a special purpose Delaware corporation 
(the " Borrower ” or “Flagstaff) owned directly or indirectly by The Chase 
Manhattan Bank (“ Chase "). 

JP Morgan Securities Inc. (in such capacity, the “Arranger” ). 

Chase (in such capacity, the “Administrative Agent ”). 

Chase (in such capacity, the “Collateral Agent” ). 

A syndicate of banks, financial institutions and other entities, including 
Chase (collectively, the “ Lenders "). 

The Borrower will enter into an interest rate swap agreement (the 
“ Interest Rate Swap Agreement ”) with an acceptable counterparty to 
swap the interest rate on the interest rate under the Credit Facility. 


A five-year and one-day term loan facility (the "Credit Facility ") in the 
amount of US $[375,000,000] (the " Loans "). 

To be fully funded at closing. 

The date as of which the Credit Documentation is executed and 
delivered by all parties thereto (the " Effective Date "). 

Five years and one day from the Effective Date (the “Final Maturity 
Date "). 

The proceeds of Loans shall be used to fund a portion of a loan by the 
Borrower to [Finco] (“Finco"), a special purpose subsidiary of EIM 
Holdings Canada (“ EIM Holdings ”), pursuant to a Credit Agreement (the 
“Finco Credit Agreement ”). 

As security for the Loan the Borrower will grant to the Collateral Agent for 
the benefit of the Lenders a perfected, first priority interest in all of the 
assets of the Borrower, including without limitation, the Borrower's rights 
to receive payments under (a) the Finco Credit Agreement, (b) the Enron 
Agreement (as defined in Exhibit A-2), (c) the Warrant Agreement (as 
defined in Exhibit A-2), (d) the Put Option Agreement (as defined in 
Exhibit A-2), (e) the Total Return Swap Agreement (as defined in Exhibit 
A-2), and (f) the Interest Rate Swap Agreement. 
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Operating Account; All payments to Flagstaff under the transaction documents (other than 

principal payments under the Finco Credit Agreement) shall be made to 
an Operating Account under the dominion and control of the Collateral 
Agent. 


Interest Rate: 
Amortization: 

Optional Prepayments: 

Mandatory Prepayments: 


As set forth on Annex I. 

Principal and interest on the Loan shall be repaid in accordance with a 
mortgage-like amortization schedule to be determined prior to dosing. 

Prepayment in full is permitted; optional partial prepayments are not 
permitted. 

Prepayment is required upon receipt by Flagstaff of any principal 
prepayment under the Finco Credit Agreement. 


IV. Conditions 

Conditions: The availability of the Credit Facility shall be conditioned upon 

satisfaction of, among other things, the following conditions precedent 
(the date upon which all such conditions precedent shall be satisfied and 
the Loans are funded, the "Closing Date "): 

(a) Nothing shall have occurred that has resulted in a material adverse 
effect. 

(b) The Borrower, Enron Corp., Finco and Subco, a wholly-owned 
subsidiary of EIM Holdings ("Subco"), shall have delivered the following: 

(i) certain notices with respect to the Operating Account; (ii) financing 
statements; (iii) evidence of actions with respect to perfecting liens; (iv) 
executed and satisfactory definitive financing documentation with respect 
to the Credit Facility (the "Credit Documentation" !, together with 
satisfactory definitive documentation with respect to the transactions 
contemplated by the Term Sheets attached as Exhibits A-2 through A-7 
(the “Operative Documents" ! (including, without limitation, a Subscription 
Agreement (the " Subscription Agreement "! executed by Finco and Subco 
in form and substance satisfactory to' the Administrative Agent, with 
respect to the subscription by Subco for Class A Preferred Shares of 
Finco (the " Subscription Agreement "), and a Subscription Payment 
Assumption Agreement (the "Subscription Payment Assumption 
Agreement" ) with respect to the assumption by Flagstaff of the obligation 
of Subco to pay the subscription price for such Class A Preferred Shares 
of Finco); (v) appropriate certificates of existence, authority and good 
standing; (vi) appropriate certificates of officers; and (vii) such legal 
opinions as have been agreed upon. 

(c) The conditions precedent to the making of the.Toan" under the Finco'"*-" 
Credit Agreement shall be satisfied. 


(d) The Lenders, the Administrative Agent and the Arranger shall have 
received all fees required to be paid, and all reasonable out-of-pocket 
expenses for which invoices have been presented, on or before the 
Closing Date. 
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(e) The Administrative Agent shail have received such other approvals, 
opinions or documents as the Administrative Agent or the Lenders may 
reasonably request. 

(f) Alt representations and warranties in the Credit Documentation shall 
be true and correct in all material respects. 

(g) No event has occurred and is continuing, or would result from the 
making of the Loan or from the application of the proceeds therefrom, 
that constitutes an Event of Default or Default. 

(h) The Loan is being requested by the Borrower to make a loan by the 
Borrower to Finco pursuant to the Finco Credit Agreement. 

V. Certain Documentation Matters 

The Credit Documentation shall contain representations, warranties, 
covenants and events of default customary for financings of this type and 
other appropriate terms, including without limitation: 

Organization; powers; authorization; enforceability; approvals and 
consents; no conflicts; no activity; no subsidiaries; business activity; 
properties; litigation; compliance with taws and agreements; Investment 
Company Act; Public Utility Holding Company Act; taxes; no ERISA 
plans; no employees, disclosure; pledged collateral; and assigned 
agreements. 

Affirmative Covenants: Reporting requirements; compliance with taws; payment of taxes; 

preservation of existence;' inspection rights; books and records; 
performance of documents; maintenance of licenses and permits; search 
reports; right to audit; and claims for Supplemental Costs. 

Negative Covenants: Limitations (appropriate for a special purpose vehicle) on: indebtedness; 

liens; mergers, sales of assets; distributions; amendment, of Operative 
Documents; investments; subsidiaries; affiliate transactions; nature of 
activities; no ERISA plans; no employees and negative pledges. 

Events of Default: Nonpayment of principal when due; nonpayment of interest within five 

. days of when due, nonpayment of fees or other amounts within fifteen 
days of when due; materia! inaccuracy o? representations and 
warranties; violation of covenants (subject to a grace period to be agreed 
upon); bankruptcy and insolvency events; materia! judgments; invalidity 
of loan documents or security interests; dissolution; and Enron Events 
(as defined in the Enron Agreement) or Events of Default under the 
Finco Credit Agreement. 

Voting: Amendments and waivers with respect to the Credit Documentation shall 

require the approval of Lenders holding at least 51% of the aggregate 
amount of the Loans; provided, that (a) the consent of each Lender 
directly affected thereby shall be required with respect to (I) reductions in 
the amount or extensions of the scheduled date of amortization or final 
maturity of any Loan, (If) reductions in the rate of interest or any fee or 
extensions of any due date thereof and (iii) increases in the amount or 
extensions of the expiry date of any Lender's commitment and (b) the 
consent of 100% of the Lenders shall be required with respect to 


CHASE 

5-4 

JPM-14-O0254 

FCHA CONFIDENTIAL TREATMENT 

REQUESTED BY JPMC 




Representations and 
Warranties: 


337 


Confidential 


Enron Corp. 


Assignments: 


Yield Protection: 


Expenses and 
Indemnification: 


Governing Law and 
Forum: 

Counsel to the 
Administrative Agent 
and the Arranger: 


modifications to any of the voting percentages or provisions regarding 
the pro rata sharing of payments. 

The Lenders shall be permitted to assign and sell participations in their 
Loans and commitments, subject, in the case of assignments (other than 
to another Lender or to an affiliate of a Lender), to the consent of the 
Administrative Agent , the Borrower and Enron (which consent in each 
case shall not be unreasonably withheld). In the case of partial 
assignments (other than to another Lender or to an affiliate of a Lender) 
the minimum assignment amount shall be $10,000,000 unless otherwise 
agreed by the Borrower and the Administrative Agent. Participants shall 
have the same benefits as the Lenders with respect to yield protection 
and increased cost provisions. Voting rights of participants shall be 
limited to those matters with respect to which the affirmative vote of the 
Lender from which it purchased its participation would be required as 
described under “Voting" above. Pledges of Loans in accordance with 
applicable law shall be permitted without restriction. Promissory notes 
shall be issued under the Credit Facility only upon request. 

The Credit Documentation shall contain provisions substantially similar to 
those contained in Enron’s revolving credit facility. 


The Borrower shall pay (a) all reasonable out-of-pocket expenses of the 
Administrative Agent and the Arranger associated with the syndication of 
the Credit Facility and the preparation, execution, delivery and 
administration of the Credit Documentation and any amendment or 
waiver with respect thereto (including the reasonable fees, 
disbursements and other charges of counsel) and (b) all reasonable out- 
of-pocket expenses of the Administrative Agent and the Lenders 
(including the fees, disbursements and other charges of counsel) in 
connection with the enforcement of the Credit Documentation. 

Indemnification provisions substantially similar to those in Enron's 
revolving credit facility. 


State of New York. 


Vinson & Elkins L.L.P. 
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Interest Rate Options: 


Interest Payment Dates: 


Default Rate: 


Rate and Fee Basis: 


CHASE 
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INTEREST AND CERTAIN FEES 

The Eorrower may elect that the Loans comprising each borrowing bear interest 
at a rats per annum equal to: 

the ABB; or 

the Adjusted L1BO Rate plus the Applicable Margin, 


As used herein: 

“ABB” means the highest of (i) the rate of interest publicly announced by Chase 
as its prime rate in affect at its principal office in Hew York City (the “Prime 
Rate "}, (if) the secondary market rate for three-month certificates cf deposit 
{adjusted for statutory reserve requirements) plus 0,5% and (its) the federal funds 
effective rate from time to time plus 0.5%. 

“Adjusted L1BO Rate” means the LSBO Bate, as adjusted for statutory reserve 
requirements for eurocurrency liabilities, 

“Applicable Margin" means 1 12.5 bps in the case of Eurodollar Loans (as defined 
below), 

“LI BO Rate " shall have the meaning provided in the Enron Corp. revolving credit 
facility. 

In the case of Loans bearing interest based upon the ASR ( “ABR Loans "), 
quarterly in arrears. 

in the case of Loans bearing interest based upon the Adjusted UBG Rate 
(" Eurodollar Loans ”), on the last day of each relevant Interest period and, in the 
case of any interest period longer than three months, on each successive date 
three months after the first day of such interest period. 

At any time when the Borrower is in default in the payment of any amount of 
principal due under the Credit Facility, such amount shall bear interest at 2% 
above the rate otherwise applicable thereto. Overdue interest, fees and other 
amounts shall bear interest at 2% above the rate applicable to ABR Loans, 

Ail per annum rates shall be calculated on the basis of a year of 360 days (or 
365/366 days, in the case of ABR loans the interest rate payable on which is 
then based on the Prime Rate} for actual days elapsed. 


JPM-1 4-00256 


PC!A CONFIDENTIAL TREATMENT 
REQUESTED BY JPMC 


5-6 


339 


Confidential 


Enron Corp. 


TERM SHEET 
for the 

FINCO CREDIT AGREEMENT 


Exhibit A-2 


I. Parties 


Borrower: [Finco] (“Finco"), a Nova Scotia special purpose subsidiary of EIM 

Holdings Canada ( “EIM Holdings "), a company formed under the laws 
of Nova Scotia. 

Administrative Agent: The Chase Manhattan Bank (in such capacity, the “Administrative 
Agent"). 

Lender: Flagstaff Capital Corporation (“ Flagstaff "), a special purpose Delaware 

corporation owned directly or indirectly by The Chase Manhattan Bank. 


II. Credit Facility 
Loan Amount: 
Currency: 
Maturity Date: 
Use of Funds: 

III. Certain Payment 
Provisions 

interest Rate: 

Repayment: 


Prepayment: 


Approximately $[1 ,375,000,000] (the “Finco Loan "). 

US Dollars. 

Five years and one day after date of the Finco Loan. 

To make an inter-company loan to EIM Holdings (the “EIM 
Intercompany Loan "): proceeds thereof to be used by EIM Holdings for 
general corporate purposes. 


A fixed rate of interest, to be determined on closing, based upon 
prevailing interest rates. Other matters relating to payment are as set 
forth in Annex I. 

Repayment of principal upon Maturity Date in cash; or may be set off 
against obligations owing by Lender to Finco as a result of Lender’s 
obligation to pay the subscription price for the purchase of Class A 
Preferred Shares of Finco. 

Prepayment permitted in whole; no partial prepayment. 
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IV. Conditions 


Conditions: 
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The availability of the Finco Loan shall be conditional upon satisfaction 
of such conditions which are customary and appropriate, including (but 
not limited to) the following: 

(a) Nothing shall have occurred that has resulted in a material adverse 
effect. 

(b) Finco shall have executed and delivered definitive loan 
documentation, in form and substance satisfactory to Lender, with 
respect to the Finco Loan to be made to Finco (the “Finco Credit 
Documentation "). 

(c) Enron Corp. shall have executed and delivered (i) a Put Option 
Agreement (the " Put Potion Agreement "), (ii) a Total Return Swap 
Agreement (the "Total Return Swap") and (iii) an indemnity agreement 
(the “Enron Agreement” ). 

The Enron Agreement shall be for the benefit of Flagstaff and each 
Indemnified Person (Lenders, Agents, etc.) and shall include, without 
limitation, (i) appropriate indemnification provisions and 
(ii) substantially the same representations, warranties and covenants 
as’ in the Enron Corp. revolving credit facility and additional 
representations, warranties and covenants specific to this transaction 
including, without limitation, covenants regarding non-consolidation; 

(d) Lender shall have received a warrant for the purchase of Class B 
Preferred Shares of Finco in an amount equal to the Make Whole 
Amount (described below) (“Warrant") pursuant to a Warrant 
Agreement (the “ Warrant Agreement” ). 

(e) Lender shall have received legal opinions, as are agreed upon and 
appropriate compliance certificates. 

(f) The funding of the term loan made to the Lender shall have 
occurred (the " Flagstaff Loan "), and all conditions precedent therein 
shall have been met. 

(g) Lender or the Administrative Agent shall have received all fees 
required hereunder to be paid on or before the Closing Date and all 
reasonable out-of-pocket expenses for which invoices have been 
presented, on or before the Closing Date. 

(h) The Administrative Agent shall have received such other approvals 
or documents as the Administrative Agent or the Lender may 
reasonably request. 

(i) All representations and warranties in the Finco Credit 
Documentation shall be true and correct in all material respects. 

(j) No event has occurred and is continuing, or would result from the 
making of the Loan or from the application of the proceeds therefrom, 
that constituted an Event of Default or Default. 

(k) The proceeds from the Loan shall be used by the Borrower to make 
the EIM Intercompany Loan. 
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Certain 

Documentation 

Matters 

Representations; 

Warranties; 

Covenants: 

Events of Default: 


Yield Protection: 
Make Whole Amount: 


Put Option 
Agreement: 


Total Return Swap: 


Expenses and 
Indemnification: 


Lender’s Counsel: 
Governing Law: 
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(1) The Lender and the Administrative Agent shall have received a copy 
of Enron Corp.’s annual report on Form 10-K and Enron Corp.'s most 
recent quarterly report on Form 10-G. 


Representations, warranties, and covenants substantially similar to the 
Flagstaff Loan. 


Events of Default substantially similar to the Flagstaff Loan, but 
including, without limitation, a cross default to the EIM intercompany 
Note. 

Provisions substantially simitar to the Flagstaff Loan. 

In the event of any prepayment of principal of the Finco Loan other 
than on the Maturity Date, Finco shall pay to Lender, at the time of 
such payment and in addition to the principal amount of the Finco Loan 
being prepaid, the sum of (a) accrued but unpaid interest plus (b) an 
amount equal to the present value of all payments of interest thereon 
that would have been payable after such date if such principal had 
been paid on the Maturity Date, rather than on the date of prepayment 
(using a discount rate equai to the rate of interest under the Finco 
Loan). Upon any transfer of the Warrant to Enron pursuant to the Put 
Option Agreement, the Make Whole Amount will be assigned by the 
Lender to Enron. 

Upon an Event of Default, Lender has the right to require Enron to 
purchase the Warrant, together with the right to receive the Make 
Whole Amount and any other set off rights (the "Warrant Rights *’!- for 
fair market value, in exchange for receiving the Put Option 
Agreement, Flagstaff waives any rights it might otherwise have had to 
pursue EIM Holdings for payment under the EIM Intercompany Note. 

The Lender will swap with Enron the fair market value received upon 
the sale or transfer of the Warrant and the Warrant Rights for a fixed 
payment equal to the Make Whole Amount. 

The Borrower shall pay (a) all reasonable out-of pocket expenses of 
the Lender associated with the preparation, execution, delivery and 
administration of the Finco Credit Documentation and any amendment 
or waiver with respect thereto (including the reasonable fees, 
disbursements and other charges of counsel) and (b) all reasonable 
out-of-pocket expenses of the Lender (including the fees, 
disbursements and other charges of counsel) in connectipn'with the 
enforcement of the Finco Credit Documentation. 


Indemnification provisions substantially similar to the Flagstaff Loan 
Vinson & Elkins LL.P. 

State of New York. 


5-9 


JPM-14-00259 


342 


Confidential 


Rate: 

Interest Payment 
Dates: 

Default Rate: 

Rate and Fee Basis: 


Interest Act 
Disclosure: 
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Annex \ 
to Exhibit A-P 


Fixed-rate to be determined based on LIBOR plus 1 12.5 bps. 

To the extent not included in the interest rate, all fees, expenses, 
indemnity payments and other costs of Flagstaff in connection with the 
Flagstaff Loan will be for the account of Finco. 

Quarterly in arrears. 


At any time when Finco is in default in the payment of any amount due 
under the Finco Loan, the principal amount of the Finco Loan, together 
with any unpaid interest, fees and other amounts, shall bear interest at 
2% above the rate otherwise applicable thereto. 

Unless stated otherwise, per annum rates shall be calculated on the 
basis of a year of 360 days, for the actual days elapsed. 

The annual rates of interest and fees to which the rates of interest and 
fees provided for herein (and stated herein to be calculated on the 
basis of a 360 day year) are equivalent are the rates so determined 
multiplied by the actual number of days in the applicable calendar year 
and divided by 360. 
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Parties: 


Documentation: 


Definitions: 


Payment Terms: 


Equity Restrictions: 


Covenants 


Transferability: 


Governing Law: 
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TERM SHEET 
for the 

F1NC0 SUBSCRIPTION AGREEMENT 


Exhibit A-3 


[Finco] ("Finco”), a Nova Scotia special purpose subsidiary of E1M 
Holdings Canada ( “E1M Holdings "): and Subco (“ Subco "). a Nova 
Scotia special purpose subsidiary of E1M Holdings. 

Subscription Agreement. 


Share Issuance Date : Five years and one day from the date of issue, 
or earlier if Finco Loan is repayable earlier in accordance with its 
terms. 

Shares : Class A non-voting redeemable retractable convertible 
preferred shares of Finco. 

Subscription Price : Approximately $[1 ,375,000,000]. 

Subco will agree to pay the Subscription Price on the Share Issuance 
Date. There will be no restriction on mutual set off rights. Additional 
set off rights will be affected by an escrow arrangement to be 
established prior to closing. 

The Subscription Price will be payable on the Share Issuance Date, at 
which time the Shares shall be issued. 

The Finco Credit Agreement and the Subscription Agreement prevents 
the declaration or payment of dividends or other distributions. 

The Finco Credit Agreement and the Subscription Agreement prevents 
the issuance of any further equity securities of Finco, other than the 
Class B Preferred Shares issuable pursuant to the Warrant. 

Other Liabilities; redemption; additional securities; articles and bylaws; 
dividends; stated capital; fundamental changes; subsidiaries; 
dispositions; and sales. 

Subco may transfer its obligation to pay for the Shares issuable on the 
Share Issuance Date provided that Subco continues to have the right 
to receive the shares issued upon payment of the Subscription Price 
for the Shares on such date. Certain other permitted transfers will be 
contemplated in the documentation. 

To be determined. 
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Exhibit A-4 

TERM SHEET 
for the 

SUBSCRIPTION PAYMENT ASSUMPTION AGREEMENT 


Parties: (a) Flagstaff Capital Corporation, a special purpose Delaware 

corporation (“Flagstaff) owned directly or indirectly by The Chase 
Manhattan Bank; 

(b) [Subco] ("Subco"), a Nova Scotia special purpose subsidiary of EIM 
Holdings Canada (“ EIM Holdings "): and 

(c) [Finco] ( “Finco T a Nova Scotia special purpose subsidiary of EIM 
Holdings. 

Documentation: Subscription Agreement made between Finco and Subco under which 

Subco will subscribe to purchase Class A Preferred Stock of Finco. 

Subscription Payment Assumption Agreement made among Subco, 
Flagstaff and Finco with respect to the release of Subco and 
assumption by Flagstaff of the obligation to pay the subscription price 
to be paid for the Class A Preferred Shares in the capital of Finco 
subscribed for by Subco. The assumption by Flagstaff of the payment 
obligations will be conditional upon repayment by Finco to Flagstaff of 
the Finco Loan. Finco will consent to the assumption and acknowledge 
that there has been no waiver of any right of set off, including any right 
of set off between Flagstaff and Finco. Upon the satisfaction of 
Flagstaff’s payment obligation, the Class A Preferred Shares will be 
issued to Subco. 

Shares: Class A non-voting redeemable retractable convertible preferred 

shares of Finco. 

Subscription Rights Closing Date. 

Purchase Date: 

Share Issuance Date: Five years and one day after Closing Date or earlier if Finco Loan is 
repayable earlier in accordance with its term. 

Agreed Price: Approximately US$[1 .000,000.000] to be paid by Subco to Flagstaff. 

Undertakings by SPV: Flagstaff agrees to assume the obligation to pay the subscription price 
for the Shares in exchange for a payment from Subco of the Agreed 
Price. 

Undertakings by Subco agrees to pay the Agreed Price to Flagstaff in consideration of 

Subco Flagstaff agreeing to pay the Subscription Price for the Shares. Subco 

retains the right to receive the shares following payment of the 
Subscription Price. 

Undertakings by Finco agrees that it will at all relevant times keep available sufficient 

authorized but unissued share capital to issue the Shares. Finco is a 
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Pinco: party to the agreement to consent to and to acknowledge the 

assumption by Flagstaff of the obligation to pay the Subscription Price 
for the Shares. 

Limited Recourse: After completion of the transactions contemplated under “Undertakings 

by Subco" and “Undertakings by Flagstaff above, Subco’s sole 
recourse is to look to Finco to issue the Shares. Flagstaff shall have 
no liability whatsoever in this regard. 

Transferability: No assignment or transfer without the prior written consent of the other 

parties. 

Governing Law: To be determined. 
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TERM SHEET 
for the 

WARRANT AGREEMENT 


Exhibit A-5 


I. Parties 


Finco: 


[Finco] (“Finco”), a Nova Scotia special purpose subsidiary of E1M Holdinas 
Canada ( “EIM Holdings "). 


Holder: Flagstaff Capital Corporation, a special purpose Delaware corporation ( “Holder” 

or “ Flagstaff" ) owned directly or indirectly by The Chase Manhattan Bank 
(" Chase ”). 

II. Warrant 

Class B Preferred 

Shares: Class B non-voting redeemable, retractable, preferred shares of Finco (the 

“ Class B Preferred Shares "). 

Warrant: A warrant ( “Warrant ") issued to Flagstaff for the purchase of the number of Class 

B Preferred Shares that have an aggregate Redemption Amount determined as 
follows: (a) if the Warrant is exercised prior to the occurrence on an Event of 
Default as defined in the Finco Credit Agreement, then the aggregate 
Redemption Amount shall be equal to the amount of the Make Whole Amount (as 
described in the Term Sheet for the Finco Credit Agreement) that would be 
payable by Finco pursuant to the Finco Credit Agreement as if such Make Whole 
Amount were due on such date, or (b) if the Warrant is exercised on the 
occurrence and during the continuation of an Event of Default as defined in the 
Finco Credit Agreement, then the aggregate Redemption Amount shall be equal 
to the amount of the Make Whole Amount payable by Finco pursuant to the Finco 
Credit Agreement as a result of such Event of Default. 


No partial exercise of the Warrant is permitted. 

Exercise Date: At any time. 

Exercise Price: US$1 .00 per Class B Preferred Share. 

Subscription Price: Prior to an Event of Default under the Finco Credit Agreement, the Exercise Price 
multiplied by the number of Class B Preferred Shares acquired. 

Upon an Event of Default under the Finco Credit Agreement, if the Holder elects 
to exercise the Warrant, then the Subscription Price due to Finco may be set off 
against the Make Whole Amount due from Finco under the Finco Credit 
Agreement. 

Expiry Date: The payment in full of all obligations due under the Finco Credit Agreement. 

Redemption Amount: US$1 .00 per Class B Preferred Share. 
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111. Certain Documentation Matters 


The Warrant shall contain covenants customary for warrants and other 
appropriate terms including without limitation: 

Covenants: Anti-dilution provisions; issuance of shares upon exercise of the warrant; 

reservation of shares; no impairment. 

Governing Law: To be determined. 
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TERM SHEET 
for the 

PUT OPTION AGREEMENT 


Exhibit A-6 


ii. 


Parties 


Enron: Enron Corp., an Oregon corporation ( "Enron* }. 

Flagstaff: Flagstaff Capital Corporation, a special purpose Delaware corporation 

(“ Flagstaff ") owned directly or indirectly by The Chase Manhattan Bank 
( “Chase "). 


Put Option 
Put Option: 


Purchase Price: 


Warrant: 


Upon an Event of Default under the Finco Credit Agreement. Flagstaff has the 
right to require Enron to purchase the Warrant and the Warrant Rights from 
Flagstaff. 

Enron shall purchase the Warrant and the Warrant Rights for fair market value as 
determined by Enron. If Flagstaff disagrees with Enron’s determination of the fair 
market value of the Warrant and the Warrant Rights, Enron and Flagstaff shall 
mutually agree on the fair market value. 

Pursuant to an agreement between [Finco] ( “Finco "). a Nova Scotia special 
purpose subsidiary of EIM Holdings Canada (" EIM Holdings" ), and Flagstaff (the 
“Warrant ’’). Flagstaff will hold the right to purchase the number of Class B 
Preferred Shares that have an aggregate Redemption Amount equal to the Make 
Whole Amount (as described in the Term Sheet for the Finco Credit Agreement) 
that would be due as specified in the Warrant. 


Class B Preferred 

Shares: Class B non-voting redeemable, retractable, preferred shares of Finco (the 

“Class B Preferred Shares ") 

Warrant Rights: Rights held by Flagstaff in respect of (i) the Warrant, (ii) the Setoff Rights related 

thereto and (iii) the .right as provided in the Finco Credit Agreement to pursue 
Finco directly for the payment of the Make Whole Amount. 


Setoff Rights: The rights held by Ragstaff pursuant to the Warrant and the Finco Credit 

Agreement to apply specified amounts due to Ragstaff under the terms of the 
Finco Credit Agreement to satisfy the payment of the Subscription Price under 
the Warrant for the Class B Preferred Shares. 

Certain Documentation Matters 

Governing Law: To be determined. 


CHASE 
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FOSA CONFIDENTIAL TREATMENT 
REQUESTED BY JPMC 



Confidential 


Enron Coop. 


Waiver: As partial consideration for Enron’s issuance of the Put Option, Flagstaff shall (a) 

waive any right to pursue any rights against EIM Holdings either (i) in connection 
with the inter-company note between EIM Holdings, as borrower, and Finco as 
lender, or (ii) in EIM Holdings’ capacity as a shareholder of Finco and (b) agree 
not to assign the Note under the Finco Agreement unless the assignee agrees in 
writing to be bound by the waiver in the preceding clause (a). 


0 CHASE 


FCHA CONFIDENTIAL TREATMENT 
REQUESTED BY JPMC 


5-17 


JPM-1 4-00267 
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Enron Corp. 


Parties 

Enron: 

Flagstaff: 


Exhibit A-7 


TERM SHEET 
for the 

TOTAL RETURN SWAP AGREEMENT 


Enron Corp., an Oregon corporation ( “Enron "). 

Flagstaff Capital Corporation, a special purpose Delaware corporation 
(" Flagstaff ) owned directly or indirectly by The Chase Manhattan Bank 
( "Chase "). 


Administrative Agent, 

Calculation Agent 

and Collateral Agent: The Chase Manhattan Bank 
Swap Transaction 


Trade and Effective 
Date: 

Fixed Rate Payer: 

Floating Rate Payer: 

Class B Preferred 
Shares: 

Finco: 

Warrant: 


Floating Payment 
Date: 


Closing Date of the Finco Credit Agreement. 

Enron 

Flagstaff 


Class B non-voting redeemable, retractable, preferred shares of Rnco (the 
“Class B Preferred Shares "). 

(Finco] (“ Rnco "). a Nova Scotia special purpose subsidiary of EIM Holdings 
Canada (“ EIM Holdings "). 

A warrant ( “Warrant" ) issued to Flagstaff for the purchase of the number of Class 
B Preferred Shares that have an aggregate Redemption Amount equal to the 
Make Whole Amount (as described in the Term Sheet for the Finco Credit 
Agreement) that would be due as described in the.Warrant. 


The earlier of (i) any Business Day on which Flagstaff transfers the Warrant as 
permitted in accordance with the terms thereof or (ii) any Business Day on which 
Flagstaff exercises its right to purchase the Class B Preferred Shares pursuant to 
the Warrant. 


Floating Amount: Either (i) if Flagstaff transfers the Warrant, the fair market value received by 

Flagstaff for the Warrant and the Warrant Rights or (ii) if Flagstaff exercises the 
Warrant, the sum of (a) the aggregate Subscription Price paid by Flagstaff for the 
Class B Preferred Shares under the Warrant plus (b) the cumulative preferred 
dividend then due with respect to such Class B Preferred Shares. 

Fixed Payment Date: Floating Payment Date. 

Fixed Amount: The Make Whole Amount as due on the same day as or immediately prior to the 

Fixed Payment Dale. 


CHASE 


fcha confidential treatment 

REQUESTED BY JPMC 


JPM-1 4-00283 
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Confidential ; Enron Com. 

III. Certain Documentation Matters 
Governing Law and 

Forum: State of New York, 



CHASE 
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JPM-14-00269 
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Clark, Morris 


Cc: Douglas, Stephen H.; Blumenthal, Jeff; Clark, Morris 

Subject: Repatriation of Cash from Enron Canada 


Joe, 

This note follows up on our conversations last week regarding Enron’s ability to repatriate cash from Enron 
Canada Corp. (“Enron Canada”) via repayment of the preferred shares that were issued pursuant to Project 
Slapshot. As you may recall, as part of the overall Project Slapshot funding, Enron Corp. made a $ 1 .03 9B 
capital contribution to Enron Canada (“Capital Contribution”) in exchange for the receipt of certain preferred 
shares (“Preferred Shares”). You have expressed a desire to repatriate cash from Enron Canada by redeeming a 
portion of the Preferred Shares before the end of the year. However, before deciding whether or not to redeem 
the Preferred Shares, I thought it would be helpful to provide you with a brief overview of our concerns from a 
tax perspective. 

As you are aware, Project Slapshot conferred significant tax benefits to Enron in the form of an interest 
deduction by Enron Canada Power Corp. (“ECPC”) - such interest deduction is a “permanent” tax difference at 
the Enron Corp. level (there is no corresponding book accounting deduction) which positively impacts Enron’s 
earnings per share computation by approximately S120MM over the life of Project Slapshot (5 years). In 
addition, Project Slapshot also created a significant upfront deduction for Enron Canada through the contract 
termination payments that were made to Enron North America (“ENA”) - however, unlike the benefit with 
respect to the interest deduction, the termination payment deduction is just a “timing” benefit as the deduction 
will reverse itself over time. 

By way of background, our Canadian tax analysis with respect to these Project Slapshot benefits is predicated on 
two significant factors: (i) Enron Canada has a legitimate business purpose for receiving the Capital 
Contribution from Enron (and, similarly, ECPC has a legitimate business purpose for borrowing the SIB from 
Stadacona/EIM); and (ii) Enron Canada did not have a tax-avoidance motive for entering into Project Slapshot. 

It should be noted that repaying the Preferred Shares within the same year as entering into Project Slapshot puts 
pressure on both of the above factors and, as such, puts the integrity of the transaction at risk. For instance, any 
business purpose that we can articulate with respect to the Capital Contribution (z'e. ECC’s capital structure 
needed to be revised so as to ensure the ability to obtain future capital/trading capacity on a stand alone basis) 
loses substance if the capital is returned within the same year that the transaction was entered into. Furthermore, 
our argument that Project Slapshot does not create any incremental “tax” benefit as compared to a more 
traditional financing becomes suspect if we are able to immediately move cash across the border on a tax-iree 
basis (a traditional financing does not confer such a tax benefit - which seems to highlight a potential tax 
motivation for entering into the financing through the more complex Project Slapshot structure). Thus, while it 
is uncertain whether the current repayment of the Preferred Shares will ultimately prove fatal to our tax analysis, 
it is certainly our position that the greater the period of time that we can interpose before repaying any of the 
Preferred Shares, the greater the likelihood of withstanding an attack by Revenue Canada on audit. 

While we can appreciate the importance of the commercial realities of managing Enron’s overall cash position, I 
just wanted to make sure that you understood the tax implications of repaying the Preferred Shares this year so 
that you can be “armed” with all of the facts when assessing Enron’s needs from a cash management 
perspective. As is always the case, once you have had a chance to digest the tax risks outlined above, I would 
be happy to discuss with you in greater detail. 


Permanent Subcommittee on In vestigations 1 
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Daishowa Canada (Now named Stadacona) & SATCO Acquisition 



March 30,2001 

• ENA contributes $13.9 MM tor SATCO acquisition 

• EIP LP contributes $13.9MM to E1M Holding, Inc to 
tund SATCO Acquisition from Daishowa North 
America (DNAC). 

• EIM Holdings Inc. acquires SATCO from ONAC. 

• ENA lends $346 MM to EIM holdings (Canada). 

• EIM holdings (Canada) buys DFPL shares from 
Daishowa North America. 

• Daishowa mill name is changed to STADACONA. 

• Acquisition will be a temporary control equity 
method investment 


EIM Holdings I 
BV 


EIM 

Holdings 

Inc. 


BFr 


i \ 


•h 


Uw P <” ; -jf -:n ■*“ p*(— 

tK it 0^.0. {ft*- . 




[April 27, 2001) 

• ENA repays Garden State the $9MM 
loan. Garden State gets the proceeds 
from the Gas hedge unwind. 

• Garden State repays the $24MM drawn 
50/50 from Chase and Citibank. 

• Acquisition was made as a temporary 
control equity method investment 
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Sundance Structure 
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All of the following steps will happen simultaneously and are better explained on the next page. 

• Sundance Industrial Partners LP is created with Enron industrial Markets Corporation GP (E!M Corp. GP) as the General Partner. EIM Corp. 
GP is owned by EIM LLC. 

< ENA contributes its interest in Enron Industrial Partners LP worth l$360MM] to Sundance LP (Including Stadacona Mill in Canada and EIM 
Holdings Inc. that owns 100% of SATCO). Also ENA contributes its shares in Garden State Paper Co. l$60MM], plus $200MM (that wilt be 
used to buy Fishtail class C shares from Sonoma), and the commitment to support* liquidity facility of up to [S7BMM). 

• Enron Industrial Partners is dissolved, therefore EIM I BV (Stadacona) and EIM Holdings Ine. (SATCO) are directly owned by Sundance. 

• Langtry buys Fishtail class A shares from ENA for Si QMM (this is how Enron gets paid the one-time arrangement fee). 

• Langtry LP buys 20% of Sundance Industrial Partners (EIP) LP for [S178MM] by contributing ($17MM) in cash. Fishtail class A shares (worth 
S10MM), and [S1S1MM] firm commitment to contribute (see term sheet). Langtry's 20% share is senior to ENA’s 80% share of Sundance. 


« The GP signs a management services agreement with Sundance. The compensation will be 2% of Langtry's total contribution in Sundance 
(paid quarterly in advance). 

• ENA signs a management services agreement with Langtry based on variable compensation. EC 003000658 _ 


Company Numbers: 
ENA - 0364 

EIM Holdings II - 1436 
Rshlatl - 1362 


EIM Corp GP - 1437 EIP LP - 1438 EIM Holdings l - 1435 

EIM Holdings (NSULC)- 1469 EIM Holdings Inc - 1427 GSP -1346 


Enron Industrial Markets Finance - Sundance - 04/25/01 
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Daishowa Acquisition 


Day 1 Slapshot Funding of Daishowa Quebec Mill 
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Structure Steps 

Year 1-5 Slapshot Interim Cash Flows 
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SubCo will pay out dividends on Preferred S 
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General 

• ECC borrows $1 B from Enron lor on* day 

• ECC repay* EIM Holdings *1 8 

• EIM Holdings borrows 1400 MM from Enron for one day 

• El M Holdings repays SI .4 B intercompany note to Finco who repays 
JPM note 

• The FinCo note repayment to JPM and assumption payment from 
JPM to Finco effectively cancel each other out 

• SubCo amalgamates with FinCo to create AmalCo 

• AmalCo pays ECC $ 1 B in return (or its shsres 

• ECC repays 5 1 B to Enron 

• EIM Holdings merges with Amalco which then repays $400 MM loan 
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Daishowa Canada (Now named Stadacona) & SATCO Acquisition 


March 30, 2001 

• ENA contributes $13.9 MM for SATCO acquisition 

• EIP LP contributes $13.9MM to EIM Holdings Inc to 
fund SATCO Acquisition from Daishowa North 
America (DNAC). 

• EIM Holdings Inc. acquires SATCO from DNAC. 

• ENA lends $346 MM to EIM holdings (Canada). 

• EIM holdings (Canada) buys DFPL shares from 
Daishowa North America. 

• Daishowa mill name is changed to STADACONA. 

• Acquisition will be a temporary control equity 
method investment 
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(J) Garden State Paper Co. (GSP) debt payment 
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{April 27,2001] 

• ENA repays Garden State the $9MM 
loan. Garden State gets the proceeds 
from the Gas hedge unwind. 

• Garden State repays the $24MM drawn 
50/50 from Chase and Citibank. 

• Acquisition was made as a temporary 
control equity method investment 
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Robert Kantcwltz 

f fpipllBr 02/29/2000 02:11 PM 


To: Richard S. Walker/CHASE@CHASE, Mona Foch/CHASE@CHASE 
cc: Eruca Hendridc/CHASE@CHASE, Marc Lucier/CHASE@CHASE 
Subject: Slapshot- Frazer Milner Tax Opinion 


Hera is the latest opinion. Though marked "draft,” it Is in substantially final form. As noted on page 17, 
the Canadian Budget came out yesterday; it is not believed to affect this transaction. 


We should get this over to Trey Whitchard - 1 would be happy to .send it, or let me know whether you 
would prefer to send it after you have read it - and we should probably also take fine opportunity to speak 
with him to get his own counsel's Initial reaction If. he has one yet and move thing forward. 

As for the Canadian Budget, wa have heard that it does shut down the popular "Nova Scotia" double dip 
structure (in which a US company takes a deduction in the US for Interest actually paid by the US entity 
plus a "free" deduction In Canada), and that there are therefore a bunch of deals that may have to be 
unwound. As soon as I know more about the Nova Scotia development, l will let you know. To the extent 
that this can be fixed In a creative way, that may present more opportunity for us. To the extent 'rt cannot 
be fixed easily, there Is mare opportunity to show in this transaction. In either event, it would be helpful to 
determine which of Ihe clients of Chase In Houston have used that structure, which, as you know, has 
been relatively popular and, If not widespread, at least commoditized 



— - Forwarded by Robert KantowHz/CHASE on 02/29/2000 01:58 PM 

Bruce Hendrick 
02/29/2000 10:40 AM 


To: Robert Kgnfowitz/CHASE@CHASE, Isabelle Ramsay/CHASE@CHASE, Ed Sustar/CHASE@CHASE 

cc: Marc Lucler/CHASE@CHASE, Eric Peiffer/CHASE ©CHASE 

Subject: Slapshot - Frazer Milner Tax Opinion H) 

Below Is the revised draft opinion from Frazer Milner. 


Anna Skasko <Anna.Skasko@frasermilner.com> on 02/29/2000 10:18:51 AM 



Anna Skasko <Anna.Skasko@fraserrnifner.c6rw> on 02/29/2000 10:18:51 AM 


To: Bruce Hendrick/CHASE@CHASE 

cc: • 

Subject Draft Opinion 


THIS MESSAGE IS INTENDED ONLY FOR THE ADDRESSEE. IT MAY CONTAIN PRIVILEGED 
OR CONFIDENTIAL INFORMATION. ANY UNAUTHORIZED DISCLOSURE IS STRICTLY 
PROHIBITED. IP YOU HAVE RECEIVED THIS MESSAGE IN ERROR. PLEASE N OTIF Y US 
IMMEDIATELY SO THAT WE MAY CORRECT OUR INTERNAL RECORDS. PLEASE THEN DELETE 
THE ORIGINAL MESSAGE. THANE YOU - . 


Mr . Hendrick : 


Permanent Subcommittee on Investigations 
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Draft: February 29, 2000 


Chase Securities Inc., 
Structured Finance, 

270 Park Avenue, 

9* Floor, 

New York, New York. 

10017 

Attention: Mr. Bruce Hendrick 
Dear Sirs: . 


Re: Canadian Structured Finance Proposal 

You have asked us for our opinion on the material Canadian income tax 
considerations relating to the structured financing, as described in the attached term sheets and 
as set out below. 


FACTS; 


Implementation Stans: 

1. The Canadian borrower ("Canco") sets up a subsidiary ("Financeco”) in Canada. 

2. Financeco borrows $100 (or whatever multiple thereof) from Chase. The loan Is 
structured so that not more than 25% of the principal amount must be repaid within five 
years from the date of borrowing. (In this structure it is assumed that no principal is due 
until five years plus one day from tine' date of borrowing. This relates to the pricing of 
the forward contract described In 5 below). 

The interest on the Financeco loan from Chase Is a very small spread below the interest 
rate on the loan that Financeco makes to Canco, as described (rt 3 below. 
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The terms of the loan allow Chase to convert the loan into 99.99% of the issued shares 
of Rnanceco after five years plus one day. These shares will be non-voting shares. 
Chase Intends to exercise its conversion right irrevocably immediately after the loan is 
made. 

As security for this loan, Rnanceco gives Chase a pledge of the loan Rnanceco makes to 
Canco, as described In 3 below. 

3. Rnanceco makes a $100 loan to Canco for five years with the following significant 
features; 

(a) The interest rate on the loan is very slightly higher than Rnanceco's loan from 
Chase. 

(b) There is no conversion feature, 

(c) This loan contains all the usual covenants appropriate to a Canco covenant 
borrowing. 

The interest rate on this loan is within the normal range for a borrower of Canco’s 
creditworthiness. 

4. Canco uses $30 (or whatever Is the appropriate amount) to finance its business and the 
balance of $70 Is used to subscribe for non-voting cumulative preferred shares of a new 
Canadian company, Cansub. (An Alberta corporation may be preferable because of 
capital tax considerations — sea below. If desired a Nova Scotia ULC could be used 
instead). The cumulative dividend on these shares will be at least equal to the interest 
on the Canco loan. 

5. Cansub acquires from Chase, (or a party related thereto) a forward contract for 99.99% 
of the shares of Rnanceco for $70. 

Chase may or may not guarantee this forward contract if it Is not a direct Chase 
obligation. 
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6, Chase will transfer its rights and obligations (all as described above) to a special purpose 
entity. Appropriate commercial safeguards (such as an escrow agent, etc.) will be put in 
place to ensure compliance. 

Unwind Steps: 

1. ' After five years, Canco will repay its $100 loan to Rnanceco. 

2. Cansub will acquire 99.99% of the shares of Rnanceco under Its forward contract with 
Chase. 


3. Rnanceco is then amalgamated with, or wound-up Into, Cansub. . 

4. Cansub may then use- the money as It wishes, Including to satisfy the accrued preferred 
share dividends owing to Canco and/or to redeem the preferred shares. 

DISCUSSION: 

We have Identified the following tax Issues which are discussed below: 

(a) Interest deductibility 
(!) General 

Paragraph 20(l)(c) of the Income Tax Act (Canada) (the "Act") provides that a 
Canadian taxpayer may deduct a "reasonable amount” of Interest on borrowed money, on a 
"legal obligation" to pay Interest on borrowed money used for the purpose of earning Income 
from a business or property. In the proposed structure, we have assumed that two parts of this 
test are generally satisfied In that the rate of Interest is commercially reasonable and the debt 
obligations are legal obligations. The requirement to earn income from a business or property, 
for each of Rnanceco and Cansub, is described immediately below. 

(II) Financeco 

Rnanceco will receive interest Income on its loan to Cansub. Accordingly, it will 
get a deduction on Its Interest Income paid to Chase, A small spread between the rates on the 
respective loans between Canco-Rnanceco and Rnanceco-Chase is necessary In order to 
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comply with some jurisprudence which supports "Income" meaning net income after deductions. 
(See Marie Resources, 93 D.T.C. 1004 (T.C.C.); see also Canwest, 96 D.T.C. 1357 (T.C.C.)). ' 

(iii) Canco 

There is clearly no issue with respect to the funds ($30 in the above example) ' 
used directly to finance Canco's business. 

The balance of the funds is invested by Canco in preferred shares of Cansub that 
will earn a substantial cumulative dividend In excess of the interest cost to Canco. Investing in . 
such preferred shares Is preferable to purchasing common shares because there is case law 
(Ludco 99 D.T.C. 5153 (FCA)) that has denied the Interest deduction in respect of a common 
share investment forming part of a tax minimization strategy. 

In our opinion, there Is no basis to deny interest deductibility to Canco on the 
basis of paragraph 20(l)(c). In a recent case {Shell Canada >, 99 D.T.C. 5669 (S.C.C.)) the 
Supreme Court of Canada has affirmed that, when, as here, all of the tests for deductibility 
pursuant to paragraph 2D(l)(c) are met, that the deduction will be allowed, regardless of the 
"economic structure" of the transaction. This is explored more folly below under the heading 
"Avoidance doctrines and the general anti-avoidance rule", 

(b) Withholding tax 

The loan from Rnanceco to Chase Is structured (as described in Step 2 above) to 
avoid Canadian non-resident withholding tax because of an. exemption in subparagraph 
212 (l)(b)(vii) of the Act for loans where not more than 25% of the principal must be repaid 
within five years. (Subparagraph 212(l)(b)(viQ also contains a number of conditions relating to 
default which would normally not be a problem In a commercial loan.) 

In order to qualify for the exemption, the borrower (Financeco) and lender 
(Chase) must deal at arm's length. There is case law (5wras Bank, 72 D.T.C. 6470 (S.C.C.)} to 
the effect that where the same parties are ultimately on both sides of the transaction there is 
no "arm’s length" relationship. In the present case, where Canco owns ail of the voting shares 
of Rnanceco, and the terms of the loan are otherwise commercially reasonable, we do not see 
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any basis whereby the Canada Customs and Revenue Agency ("CCRA", formerly Revenue 
Canada) could successfully assert that there Is a 'non-arm's length relationship. 

(c) Debt forgiveness 

The debt forgiveness rules in section 80 of the Act generally bring forgiven debt 
into income. Although Financeco never repays its loan from Chase, these rules would not apply 
because of the conversion feature on the loan, 

(d) Forward call on Financeco shares 

The Chase entity granting this forward contract must be jn a country that has a 
tax treaty with Canada. An option is being granted on shares of a Canadian company which, 
for Canadian tax purposes, is treated as the equivalent of selling the underlying shares - except 
that, at the time the option is granted, there is no "tax basis” In the option. The tax treaty 
protects the resulting capital gain from Canadian tax. 

(e) Capital tax 

Financeco will have no capital tax (equal assets and liabilities) for both federal 
and provincial purposes. 

Canco will Increase Its capital tax base (for both federal and provincial purposes) 
by $30; it will get an investment allowance for Its investment In Cansub. 

Cansub will increase its capital tax base by $70 for federal capital tax purposes 
(the $70 paid for a fonrard Is not deductible for capital tax purposes). If Cansub Is an Alberta 
corporation, there will be no provincial capital tax since Alberta does not impose one. The result 
is that Canco and its subsidiaries will pay federal capital tax on $100, and provincial capital tax 
on $30. 

(f) Thin capitalization 

The thin capitalization" rules in subsection 18(4) of the Act operate to deny an 
'interest deduction (in this case potentially to Financeco) to the extent that the aggregate 
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amounts of a corporation's debt to certain non-residents which are also shareholders (or related 
to such shareholders) exceeds three times "shareholder equity". In the present case, a 
provision found in subsection 18(5) of the Act could result in Chase being considered a 
shareholder of Rnanceco, as a result of Chase having rights to convert the debt of Rnanceco 
Into shares. In our view, the provisions of subsection 18(5) should not apply by virtue of Chase 
having previously sold its shareholder rights to Cansub. (There is also an exception in 
paragraph 18(5.1)(c) for shares given to safeguard the rights of holders of debt which could 
also apply.) 

(g) Dividends 

The dividends paid by Cansub to Canco will qualify for the intercorporate 
dividend deduction provided for in section 112 of the Act. 

(h) Amalgamation or winding-up 

The amalgamation of Cansub and Rnanceco, or the winding up of Rnanceco into 
Cansub will be able to done on a non-taxable basis in compliance with the requirements of 
section 87 or 88 of the Act. 

(I) Avoidance doctrines and the general antl-avoldance rule 

There have been a number of different avoidance doctrines applied by the courts 
to recharacterize tax structured transactions and deny the Intended tax consequences. In 
addition, section 245 of the Act sets out a statutory general anti-avoidance rule (the "GAAR") 
which permits tax consequences to be redetermined in the case of certain avoidance 
transactions. We have considered these avoidance doctrines and the GAAR in the context of 
these proposed transactions. We have concluded that it Is unlikely that the CCRA could 
successfully apply any avoidance doctrine or the GAAR to deny the expected tax consequences. 
Our reasons for this opinion are developed below. 

(!) Sham Transactions: 

Transactions may be disregarded by a court in determining the proper tax 
consequences if it is found that the substance of the transaction as Intended by the parties is 
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not correctly reflected by the documentation. Sham transactions are those where the rights 
and obligations apparently created by the legal documentation are not those actually Intended 
by the parties. 

The Tax Court has had occasion to consider sham In the context of a recent 
GAAR case in Husky Off IM, 99 D.T.C 308. The Tax Court confirmed (a) that transactions 
cannot be disregarded as. a sham if the legal relationships are binding and are not a doak to 
disguise different legal relationships and (b) this applies regardless of how offensive the 
transaction's tax result may be. This approach has been confirmed by the Supreme Court of 
Canada in Shell Canada, 99 D.T.C. 5669 at 5676. 

It Is our opinion that there would be no basis tor a court to apply the sham 
doctrine to the proposed transactions to deny Canco its interest deduction. 

(II) Ineffective Transactions: 

In reviewing tax motivated transactions courts have occasionally denied the 
desired and intended tax consequences on the basis that all of the required steps were not 
legally effected and completed or that they were not completed at the time they were intended 
to take effect. In our opinion, the proposed transactions can be completed In a legally effective 
manner In order to ensure that the ineffective transaction doctrine does not apply to deny 
Canco deduction for the Interest paid by it. 

(iff) Unreasonable Deductions: 

Section 67 of the Act provides a general limitation that otherwise deductible 
expenses must be reasonable In amount The Supreme Court of Canada in the recent Shell 
Canada case states that this section is to apply primarily to deductions claimed under those 
provisions of the Act that do not have their own internal limiting dauses. The Court spedfically 
states that section 67 could not apply to the deductibility of Interest under paragraph 20(l)(c) 
of the Act because that provision has its own Internal reference to reasonableness. For this 
reason, there should be no concern that section 67 could apply to deny Canco its Interest 


deduction. 
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Implicit in this discussion of the inapplicability of section 67 of the Act is whether 
the amount of Interest paid by Canco will be regarded as reasonable for purposes of that 
requirement in paragraph 2Q(lXc). Both the rate of interest to be charged by Chase to 
Rnanceco and the rate of interest to be charged by Rnanceco to Canco (which will exceed the 
rata charged by Chase to Rnanceco by only a very small spread) wilt be deariy within the range 
of interest rates that would be required by any arms length commercia! lender to Canco based 
on Canco^ credit worthiness supported by its covenant and any available security. This can be 
evidenced by the fact that the rate will be comparable to what Is charged by Canco’s other 
lenders and will also be able to be evidenced by Canco’s public debt rating. 

In Shell Canada, the Supreme Court has stated that where an Interest rate is 
established In a market of lenders and borrowers acting at arms length from each other, it is 
generally a reasonable rate. 

It is our opinion that Canco's deduction of interest paid by it will not be denied to 
any extant by either section 67 of the Act or by virtue of the application of the reasonableness 
requirement of paragraph 20(l)(c). 

(iv) The "Object and Spirit" Test; 

In 1984 the Supreme Court of Canada handed down its decision in Stubart 84 
D.T.C 6305. The Stubart derision constituted a comprehensive review by the Court of the 
proper application of provisions of the Act to tax avoidance motivated transactions and provided 
guidelines to be applied In such circumstances.. In 1394, in Anbasko, 94 D.T.C. 6314, the 
Supreme Court described Stubart as the "starting point" for the consideration of tax avoidance 
transactions. The Court referred to Stubart in Shell Canada and again in fe even more recent 
decision of 65302 British Columbia Ltd, The Supreme Court's Stubart decision predated the 
general anti-avoidance rule. The GAAR was added to the Act partly In response to the Supreme 
Courtis rejection of die so called business purpose test by the Crown In Stubart 

In Stubart, the Supreme Court held that taxpayers are generally entitled to 
structure their affairs in a manner that reduces taxes payable. This was again recently 
confirmed by the Supreme Court in Shell Canada. In Stubart the Supreme Court held that in 
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addition to cases involving ineffective transactions or shams, an otherwise effective transaction 
could be denied its intended tax results if the "object and spirit 11 of the provision is defeated by 
procedures blatantly adopted to synthesize a loss, delay or other tax saving device. The so- 
called "object and spirit? 1 doctrine can therefore result In Intended tax consequences being 
negated even If a transaction appears to comply with the literal words of a statutory provision. 
It is our opinion that, for the reasons given by the Supreme Court and discussed below under 
the heading "Shell Canada" the “object and spirit? 1 doctrine will not apply to deny Canco its 
Interest deduction under paragraph 20(l)(c) of the Act. The Supreme Court of Canada 
expressly held that Shell Canada's interest deduction on its New Zealand dollar borrowing was 
not contrary to the object and spirit of the interest deduction permitted by paragraph 20(l)(c) 
and, to the contrary, the deduction by Shell Canada of its interest fulfilled the purpose of the 
deduction provided for in that paragraph. We are of the opinion that there is no material 
distinction between Shell Canada's deduction of Interest on its New Zealand dollar loan and 
Canco's proposed deduction of Interest on its borrowing from Financeco. 

(v) Shell Canada: 

The Supreme Court In 1999 had occasJpn.to consider and address the proper 
income tax treatment of a "sophisticated corporate financing arrangement" (paragraph 1). The 
Court went on to describe the hedged'weak currency loan transaction as a "complex financing 
scheme that proceeded in two stages" (paragraph 2). The Court noted that Shell was only 
obligated to abide by the terms of the first stage of the transaction If the second stage also 
dosed (paragraph 6). The trial court found as a fact, and the Supreme Court noted, that Shell 
would 'not have entered into the first stage, which was the borrowing which generated the 
interest deduction in question, in the absence of the second stage (paragraph 7). In these 
respects, the Shell Canada transactions can be recognized as very similar in many respects to 
the proposed transactions. The issue before the Supreme Court was whether Shell Canada 
could properly deduct the Interest paid by it on the amount It borrowed in the first stage of Its 
structured finance transaction. The Court's reasons in Shell are therefore very apposite to 
reaching an opinion on whether Canco will be entitled to deduct the interest paid by it to 
Financeco In the proposed transactions. 
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In the so-called Kiwi loan structure in question in the Shell Canada decision Shell 
Canada in the first stage of the transactions borrowed New Zealand dollars at an interest rate in 
excess of what it would have paid had it borrowed U.S. dollars directly. Shell Canada then 
converted the New Zealand dollars in to U.S, dollars. In the second stage. Shell then hedged its 
New Zealand dollar obligations into U.S. dollars. One of the results of this was that, if the full 
amount of the interest legally payable as such by Shell on Its New Zealand dollar loan was 
deductible under paragraph 20(l)(c) of the Act, it could be argued that part of that deduction 
was for an amount that could economically be regarded as a repayment of principal and not of 
Interest notwithstanding the legal rights and obligations of the transactions entered into. Such 
an "economic realities" argument was advanced to the Court: see paragraphs 7 and 38 through 
42 of its Reasons. In this respect the Shell Canada transactions may also be regarded as 
somewhat similar to the proposed transactions. 

The Supreme Court expressly rejected the argument that the amount paid by 
Shell on its New Zealand dollar loan exceeded the reasonable amount that should be deductible 
which should have been limited to the amount that Shell Canada would have paid on a direct 
U.S. dollar borrowing (paragraphs 36 through 42). As mentioned above, the Court held that 
where an Interest rate is established In a market of lenders and borrowers acting at arms length 
from each other it isgenerally reasonable (paragraph 34), 

In rejecting the Crown's argument in this respect, the Supreme Court held that: 

(a) economic realities cannot be used to recharacterize a taxpayers bona fide 
legal relationships and, absent a specific provision to the contrary, 
recharacterization Is only permissible If the label attached by a taxpayer 
to a particular transaction does not properly reflect its actual legal affect 
(paragraph 39); and 

(b) a court Is bound to apply an unambiguous provision of the Act to a 
taxpayer's transaction notwithstanding the economic realities or the 
general object and spirit of the provision in Issue (paragraph 40). 
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The Supreme Court went on to state that as between the borrower and the 
lenders, the payments were entirely interest paid in consideration for the loan and that such 
characterization could not be changed by anything else the borrower may have done with third 
parties or indeed with the borrowed funds. 

Further, the Supreme Court acknowledged that Shell's overall transactions, 
considered together, had the effect of equalizing the interest rate on the New Zealand 
borrowing to the prevailing market rata for a U.S. dollar loan. However, the Court stated (at 
paragraphs 45 and 47) that (a) it is not the Court’s role to prevent taxpayers from relying on 
the sophisticated structure of their transactions, arranged in such a way that the particular 
provisions of the Act are met; and (b), with respect to the deductibility of interest under 
paragraph 20(l)(c) the provision of the Act Is very dear that the issue is the use to which the 
borrowed funds are put and it is irrelevant why the borrowing arrangement was structured the - 
way that it was or indeed why the fends were borrowed at all. 

Having found that the amount of Interest deducted by Shell Canada was 
reasonable in the circumstances for the purposes of paragraph 20(l)(c), the Supreme Court 
concluded that the section 67 reasonableness requirement could not apply to limit Shell 
Canada's Interest deduction (paragraphs 50 and 51). The Court’s reasons were twofold: 

(a) paragraph 20(l)(c) ) has its own Internal reference to reasonableness, 
hence section 67 should not be applicable; and 

(b) It is difficult to see how a deduction that was reasonable for purposes of 
paragraph 20(l)(c) would not also be reasonable within the meaning of 
that same term in section 67. 

The Supreme Court went on (In paragraphs 52 and following) to consider 
whether Shell Canada's interest deduction was contrary to the object and spirit of the provision. 
The Court wrote: 

"Allowing Shell to deduct Its interest payments at the actual rate 

that was paid to the foreign lenders In exchange for the NZ 
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$150,000,000 that was then used for the purpose of producing 

income is not contrary to the object and spirit of section 

20(l)(c)(i). To the contrary it fulfills its purpose", (paragraph 57) 

The Supreme Court In Shell Canada noted that in the absence of paragraph 
20(l)(c), the scheme of the Act did not permit the deduction of interest in computing business 
income. That is, paragraph 20(l)(c) can be seen as a complete codification of the requirements 
for interest deductibility to be available to. borrowers who satisfy the stated, dear and 
unambiguous requirements of that paragraph. In our opinion a similar analysis of the proposed 
transactions would support a similar conclusion that Canco will be entitled to deduct its interest 
costs. We do not believe there is any material difference that would justify a court reaching a 
different conclusion. 

(vQ General Anti-avoidance Rule (GAAR): 

Following the taxpayer's success In the Supreme Court of Canada in Stubart, a 
specific statutory general anti-avoidance rule (the "GAAR") was added as section 245 of the Act. 

The GAAR provides that where a transaction, is an avoidance transaction, the tax 
consequences to a person shall be determined as Is reasonable in the drcumstances in order to 
deny a tax benefit that would otherwise result from the transaction. An avoidance transaction 
for this purpose Is one that results in a tax benefit unless it may reasonably be considered to 
have been undertaken or arranged primarily for bona fide purposes other than to obtain the tax 
benefit. The GAAR will not apply if it may reasonably be considered that the transaction does 
not result directly or indirectly in a misuse of the provisions of the Act or an abuse having 
regard to the provisions of the Act read as a whole. 

There have, to date, been only about a half dozen GAAR case considered by the 
Tax Court Neither the Federal Court of Appeal nor the Supreme Court of Canada has yet had 
occasion to consider the GAAR. Only one of the Tax Court GAAR decisions is under appeal to 
the Federal Court of Appeal. The transactions In question in the Shell Canada decision pre- 
dated the application of GAAR; however, as discussed In greater detail below, the Supreme 
Court of Canada has had occasion to consider a substantially similar case to Shell Canada in 
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which GAAR was a consideration and was advanced by the Crown to support its denial of an 
interest deduction in another Kiwi loan transaction. 

A GAAR tax benefit is defined as a reduction, avoidance or deferral of tax or 
other amount payable under the Act. It Is likely that the proposed transactions do confer a tax 
benefit. However, there are two key preconditions to GAAR being applicable in respect of this 
tax benefit: 

(a) can the transactions reasonably be considered to have been undertaken 
or arranged primarily for bona fide purposes other than to obtain the tax 
benefit (subsection 245(3)); and 

(b) do the proposed transactions, directiy or indirectly, result in the misuse or 
abuse of the provisions of the Act read as a whole (subsection 245(4)). 

In considering these two prerequisites to the successful application of GAAR the 
Tax Court has concluded that the GAAR is an "extreme sanction" and should not be used 
routinely against tax minimization structures: see Jabs Construction, 99 D.T.C. 729. Similarly, 
\n RMM Canadian Enterprises, 97 D.T.C. 302, the Tax Court confirmed that the GAAR Is "heavy 
artillery" to be aimed at otherwise successful tax avoidance schemes. The reference to the 
GAAR as extreme and heavy artillery confirms that the significance of the misuse or abuse 
limitation on its application Is designed to ensure that the rule will only be applied successfully 
in extreme or blatant cases. 

Three of the Tax Court's GAAR decisions have involved surplus stripping. In 
each one of these cases, GAAR was found to be applicable. See RMM Canadian Enterprises, 97 
D.T.C. 302; McNichoi, 97 D.T.C. Ill and Nadeau, 99 D.T.C. 324. In each case, the Court found 
that the provisions of the Act, read as a whole, contemplate distributions to shareholders being 
taxable Income and that transactions selected to defeat this treatment resulted in- an abuse. In 
contrast, the Supreme Court of Canada in Shell Canada has confirmed the fact that the 
deduction of the amount of interest actually paid on a legal obligation to repay borrowed money 
is consistent with the object and spirit of the Act and that the deduction of interest that might 
be economically be viewed as. In part, a repayment of principal did not unduly or artificially 
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reduce the borrower's income. This equally describes the interest Canco will be deducting in 
the proposed transactions. We do not believe that these dividend stripping GAAR cases could 
successfully support the application of GAAR to deny Canco its interest deduction in the 
proposed transactions. 

The other case in which the GAAR was successfully applied by the Tax Court was 
OSFC Holdings, 999 D.T.C. 1014. The OSFC Holdings case Is under appeal to the Federal Court 
of Appeal. In that case, the Tax Court found that the provisions of the Act read as whole were 
designed to restrict the deductibility of corporate losses following a change of control and that 
transactions contrary to this scheme of the Act resulted In an abuse. For the reasons set out 
above with respect to the dividend stripping cases, we would be surprised If the OSFC Holdings 
case could successfully support the application of GAAR to deny Canco its interest deduction In 
the proposed transactions. In our view, the scheme of the Act as It relates to the deductibility ‘ 
of interest was folly canvassed by the Supreme Court In Shell Canada and the proposed 
transactions should be found to be as consistent with that scheme of the Act as were the 
structured finance transactions involved in the Shell Canada decision. 

In contrast, taxpayers were successful In defending GAAR attacks by the CCRA in 
Husky OH, 99 D.T.C. 308 and in Jabs Construction, 99 D.T.C. 729. Husky OH involved a 
partnership loss transaction. It appears that a loss on a piece of property which accrued prior 
to Husky Oil having any interest Iri the property was allocated to Husky Oil for tax purposes by 
virtue of the property having been rolled into a partnership of which Husky Oil was a member 
prior to the property being disposed of. While the Court did not provide a detailed analysis 
supporting its GAAR conclusion, the Court did not apply GAAR because "these were legal 
transactions with commercial purposes for all of the parties. They were undertaken or arranged 
primarily for bona fide business purposes other than to obtain the tax benefit". The Court, 
therefore, did not need to go on to address whether the transactions resulted in an abuse or 
misuse of the provisions of the Act read as a whole. The CCRA did not appeal its loss in Husky 

on. 

The other case in which the CCRA was unsuccessful in its application of GAAR 
was Jabs Construction, Jabs Construction also Involved a structured finance transaction. 
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although quits different from that In Shell Canada or in the proposed transactions. Jabs 
Construction involved a large charitable donation being made to a private foundation which, in 
turn, loaned the money bade to the donor at a favourable, although reasonable, rate of interest. 
In Jabs Construction the Tax Court refused to allow GAAR to be applied to a taxpayer relying 
upon a specific provision of the Act that allows for the desired tax consequences. It went on to 
state that "Section 245 is an extreme sanction. It should not be used routinely every time the 
Minister gets upset just because a taxpayer structures a transaction in a tax effective way, or 
does not structure it In a manner that maximizes the tax.” In Jabs Construction, both the 
capital gain recognition election on the transfer to the charitable foundation and the lending of 
money by the foundation back to the donor were done In reliance upon specific provisions of 
the Act Similarly, in the proposed transactions, the deductibility of interest Is provided for In a 
what has been described by the Supreme Court as a dear and unambiguous provision of the 
Act, which contains its own restrictive requirements. The CCRA has not appealed its loss in 
Jabs Construction. We believe Jabs Construction supports our view that the GAAR will not 
apply to a taxpayer relying on a specific provision of the Act which sets out the tax 
consequences applicable to the very circumstances contemplated by the Act. 

Since the inception of GAAR, the CCRA has maintained and published a list of 
transactions that it has Identified which it feels GAAR should be applied to. These were 
originally set out In the CCRA's Information Circular, IC 88-2. A Supplement has been Issued to 
that Information Circular. The CCRA has also released a number of rulings and technical 
interpretations which address the possible application of the GAAR. Finally, officials from the 
CCRA have presented papers identifying transactions that the CCRA GAAR Committee feels 
could be the subject of a successful GAAR application. These do not Identify transactions 
substantially similar to the proposed transactions as being subject to the potential application of 
GAAR. Dedining currency or Kiwi loans have been identified in these listings however, since the 
Supreme Courtis dedsions in Shell Canada and as discussed further below, It appears unlikely 
that the CCRA will be able to successfully apply the GAAR to those transactions. Similarly, 
private foundation donation loan back transactions, such as the one In Jabs Construction, are 
also identified by the CCRA as abusive transactions to which It would apply GAAR. However, 
the CCRA did not appeal Its loss in Jabs Construction. 
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(vfi) Shell Canada and Canadian Pacific; 

As discussed above, the Shell Canada decision did not involve a consideration by 
the Supreme Court of Canada of the possible application of the GAAR to the transactions in 
question. That is because those transactions were entered into prior to the coming into force of 
the GAAR. In somewhat of a companion case to Shell Canada, Canadian Pacific was also 
challenged by Revenue Canada in respect of a Kiwi loan transaction which, for all Intents and 
purposes, was the same transaction as was entered Into by Shell. In Canadian Pacific, the 
taxation years in question included years to which the GAAR could be applied and was therefore 
relied upon by the CCRAto support its disallowance of the Interest deduction. Canadian Pacific 
was heard by the Tax Court after the Shell Canada decision in the Federal Court of Appeal and 
was heard by the Federal Court of Appeal prior to the Supreme Court’s decision In Shell Canada. 
The possible application of GAAR was therefore not considered when Canadian Pacific was 
heard by the Tax Court which simply followed the Federal Court of Appeal in Shell by which It 
was bound by legal principles of stare decisis, nor was it considered by the Federal Court of 
Appeal which instead followed its own reasons in Shell Canada. 

Canadian Pacific was an Intervenor In the Shell Canada derision in the Supreme 
Court of Canada. That is, it participated in the Supreme Court hearing and would have made 
known to the Court Its coincident Interest to that of Shell Canada. 

In addition, Canadian Padflc applied to the Supreme Court of Canada for leave of 
the Court to appeal its loss in the Federal Court of Appeal to the Supreme Court following the 
Supreme Court’s derision in Shell Canada. The Supreme Court neither allowed nor denied 
Canadian Pacific's leave application. Instead, the Supreme Court of Canada exercised its 
remand power In Section 43 (1.1) of the Supreme Court of Canada Act and ordered that the 
Canadian Pacific decision be remanded to the Federal Court of Appeal to be dealt with by the 
Federal Court of Appeal in accordance with the Supreme Court of Canada's decision in Shell 


Canada. 
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In his highly regarded and referred to 1997 treatise on the Rules of the Supreme 
Court of Canada published in Carswell's Supreme Court Practice, the late Mr. Justice Sopinka 
wrote that a remand will be ordered: 

”... in cases In which a decision of this Court is determinative of 
the result of the case and was not applied below. If the result 
could be affected by another Issue, then the case will not 
ordinarily be remanded." 

In our opinion, this confirms that the Supreme Court of Canada, after considering 
argument, does not believe that the GMR should be applied to deny an interest deduction to 
taxpayers similarly situate to Shell Canada in the yeans after the coming into force of the GAAR. 

(viii) The February 28, 2000 Budget Proposals: 

In Resolutions 28 through 30 of the Notice of Ways and Means Motion to amend 
the Act released as part of the February 28, 2000 Canadian Federal Budget materials, a specific . 
anti-avoidance provision dealing with weak currency loans has been proposed. This is expressly 
to. override the Supreme Court's decision in Shell- Canada, It will expressly require a 
recharacterization of the transactions in the manner advanced by the CCRA in Spell Canada. 

In our opinion, this proposal will have no Impact upon the tax consequences of 
the proposed transactions. Indeed, we fee! it may provide some helpful assistance. The 
proposal acknowledges that some tax motivated structured finance transactions ara permitted 
and are not abusive. The proposal allows a 200 basis point enhancement of Interest 
deductibility in a weak currency loan structure. Similarly, the rules only apply to interest on 
loans of greater than a specified threshold amount. Finally, we would not be surprised to see 
the CCRA now fold in the Canadian Pacific case. 

(tx) Conclusion: 

For the reasons set out above, and in particular relying upon the Supreme Court 
of Canada's recent decisions In Shell Canada and In Canadian Pacific we do not believe that 
either the general anti-avoidance rule set out in section 245 of the Act nor any Judicial 



anti-avoidance doctrine could be successfully applied by the CCRA to deny Canco a deduction 
for the interest paid by it in the proposed transactions. 


Yours very truly, 
[FRASER MILNER] 
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Blake, Cassels & Graydon llp 

MEMORANDUM 

SUBJECT TO SOLICITOR/CLIENT PRIVILEGE 

Via E-Mail 


TO: Morris Clark 

Steve Douglas 

(Enron North America Corp.) 
FROM: Wallace Y. Shaw 

DATE: January 19,2001 

C/M No.: 83829/39 

RE: Prepaid Forward Structure 


Further to my previous Memorandums and our subsequent telephone conversations, following is 
an example of a structure which would be used in the scenario where Enron Canada has nominal 
equity for thin capitalization purposes (i.e. equity plus retained earnings), no existing shareholder 
debt and only the net amount of the financing involved (le. the loan net of the Call payment) will 
be used for income producing purposes unrelated to the structure. This scenario involves the 
most aggressive tax planning. While the structure below complies with the technical provisions 
of the Income Tax Act (Canada) (the "Tax Act"), it does involve a more significant risk of an 
avoidance challenge than scenarios where Enron Canada has significant existing equity and the 
loan proceeds are all used for non-structure related income producing purposes in Canada. 

Structure 

1. A U.S. Enron entity ("Enron U.S. 1") would loan $600 to Enron Canada and would 
capitalize Enron Canada with $300 (in order to comply with the two to one thin 
capitalization provisions of the Tax Act). 

2. Enron Canada would use $700 of the proceeds to subscribe for common shares in another 
existing Canadian affiliate which is currently carrying on business in Canada (Enron 
Canada 1). The investment would be for additional common shares in Enron Canada 1. 
The remaining $200 would be used by Enron Canada for income producing purposes in 
Canada. 
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3. A second existing Enron Canadian affiliate carrying on business in Canada ("Enron 
Canada 2") would enter into a subscription arrangement with a separate Enron U.S, entity 
("Enron U.S. 2") pursuant to which Enron U.S. 2 agrees to purchase $700 worth of the 
shares (the "Shares") of Enron Canada 2 (the "Subscription"). Under the Subscription a 
nominal amount would be paid up front and Enron U.S. 2 would agree to pay the 
remaining $700 on closing of the Subscription in 5 years (since we are no longer 
attempting to avoid withholding tax on the interest, the 5 year time period is no longer 
critical). 

4. Enron Canada 1 would then pay $700 to Enron U.S. 2 for the right to acquire the Shares 
in five years for an additional nominal payment due at that time. 

Tax Issues 


While there are a number of tax issues which the above structure gives rise to, the most 
problematic are as follows: 

1 . The loan from Enron U.S. to Enron Canada must have been borrowed by Enron Canada 
for the purpose of earning income in Canada. In this structure, Enron Canada uses $700 
of the proceeds to invest in common shares of Enron Canada I. We must be able to show 
that it is reasonable to expect that Enron Canada will receive dividends on those shares of 
Enron Canada 1 in excess of its borrowing cost. While Revenue Canada administratively 
permits interest acquired on funds borrowed to acquire common shares to be deductible, 
this is an administrative position which is not binding. We should therefore be able to 
show the realistic possibility of such dividends. The dividends would be a function of the 
existing business in Enron Canada 1 and the potential return of Enron Canada 1 on its 
shares of Enron Canada 2 which it acquires pursuant to the Call. It is therefore important 
that the terms of the Call and the terms of the shares of Enron Canada 2 be such that it is 
realistic to believe that the shares of Enron Canada 2 will have a value significantly in 
excess of the payment for the Call. 

2. There is a not insignificant risk that Revenue Canada would challenge the above 
transactions under the general anti-avoidance rale. The structure would qualify as an 
avoidance transaction under the GAAR (since one of its main purposes is clearly to 
provide a tax benefit). The question then becomes whether the transaction results in a 
misuse or abuse of the provisions of the Tax Act. As previously discussed, there is little 
judicial guidance at the upper courts on the meaning of these provisions. 

The above discussion is provided for discussion purposes. Once it becomes more clear which 
fact situation we are dealing with (i,e. the ultimate use of the borrowings and the equity position 
of Enron Canada), it will be necessary to do a more tax and risk/reward analysis. 

Please give me a call to discuss when you get a chance. 
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Blake, Cassels & Graydon llp 

MEMORANDUM 
Via E-Mail 

TO: Steve Douglas e: Morris Clark 

(Enron North America Corp.) 

FROM: Wallace Y. Shaw 

DATE: January 10, 2001 

C/M No.: 83829/39 

RE: Prepaid Forward Structure 


Thanks for your response to my Memorandum. I apologize for the confusion. My original 
understanding was consistent with your corrected version. However, for some reason in our 
recent telephone conversation I got the impression that we were dealing with Lender shares as 
opposed to Canco shares. In any case, following is my understanding of how the transaction 
would be structured and my preliminary views on related tax issues: 

1. The Debt component would be structured as a 5 year balloon payment loan (for example, 
a $300 Million principal amount with a 5% interest rate with interest only payable until 
the end of 5 years, at which time the entire $300 Million is retired). 

2. The Warrant would provide the Lender with the right to acquire $300 Million worth of 
Canco stock based upon the fair market value of the stock at the time the Warrant is 
exercised - i.e. in 5 years. 

3. The Prepaid Forward Contract would be a separate document. Canco would pay $200 
Million to Lender for the right to acquire $300 Million worth of Canco stock in 5 years 
for an additional payment equal to $100 Million, less the notional interest attributable to 
the $200 Million prepayment. For example, at the 5 % rate the purchase price for the 
$300 Million worth of stock would be the initial $200 Million plus the payment of an 
additional $50 Million in year 5. The prepayment could be adjusted so the additional 
payment is a nominal amount. 

4. It should be possible to have the Warrant exercised by deemed repayment of the Debt. I 
would recommend that the Forward Agreement be a separate contract from the 
Loan/Warrant arrangement. 
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5. Under this structure the issue previously discussed with respect to the deductibility of the 
interest on the Debt based upon the use of funds for the purpose of earning income 
becomes more problematic. Generally under Canadian law the prepayment of the $200 
Million under the Forward Contract would not qualify as "for the purpose of earning 
income from a business or property”. Accordingly, it will be necessary to use the full 
$300 Million loan proceeds for other income earning purposes. The $200 Million to be 
used for the Forward Contract would need to come from other sources. 

6. I would recommend that the Canco stock to be used for the purposes of this transaction 
be a separate class of shares. Under Canadian law where a corporation repurchases its 
shares, it is deemed to have paid a dividend to the extent that the repurchase price 
exceeds the paid up capital in respect of the shares. Unless we are dealing with a separate 
class of shares, there is a risk that the paid up capital could be less than the $250 Million 
repurchase price which would give rise to a deemed dividend and resulting withholding 
tax. 

7. A Clearance Certificate will be required from Canada Customs & Revenue Agency at the 
time that Canco repurchases the Canco shares from Lender (since Lender is a non- 
resident disposing of Canco shares which will most likely be "taxable Canadian 
property"). However, since Lender is disposing of the shares for less than its acquisition 
cost, there should be no difficulty in obtaining the certificate. 

8. It will continue to be necessary for Lender and Canco to deal at arm’s length to obtain the 
advantage of the 5 year/25% exemption from withholding on interest. 

Hopefully the above accurately reflects your understanding of the proposed transactions. Please 

give me a call once you have had a chance to consider the above. 


WYS/bf 
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Blumenthal, Jeff 


Prom: “WALLY SHAW* <wal!y.shaw@blakes.com>© ENRON [lMCEANOTES-t22WALLY+ 

20SH AW +22+20+3Cwal!y+2Esbaw+40b!akes+2Ecom+3E440ENRON@ ENRON, com] 
Sent: Wednesday, February 28, 2001 10:02 AM 

To: Blumenthai, Jeff 

Subject: Fwd: Enron 


attached is a message that i initially sent to the wrong address 
Date: Wed, 28 Feb 2001 10:41:21 -0500 
From: "WALLY SHAW* orally. shawObl a kes.cont> 

To : <i e f f . bloomenthalSenron . com> 

Subject: Fwd: Enron 

Mime-Version t 1.0 

Content -Type: multipart /mixed; boundary 3 "=_E0BB4A0E.D8B9D94 4" 

attached is a draft letter re: potential enron withholding tax and chase's refund thereof, 
the letter works as drafted, the only issue is whether we want to make chase's obligation 
to repay us contingent on them getting a refund from rev. can. or whether it should be an 
absolute obligation. pis let me know how i should respond. thanks wally 
Received: from mail. blakes.ca {[10.1.100.6]) by gwia.blakenet -ca; Tue, 27 Feb 2001 
16:52:15 -0500 

Received: FROM fw BY mail. blakes.ca ; Tue Feb 27 16:37:52 2001 -0500 
Received: by fw; id QAAG7987; Tue, 27 Feb 2001 16:59:33 -0500 (EST) 

Received: from nodnsguexy(216.l91.196.4) by fw.blakes.com via smap (V5.5) id 

xma007969; Tue, 27 Feb 01 16:58:38 -0500 

Received: from TOR4 -Mess age_Ser ver by mccarthy.ca with Novel l_<3roupWis© ; Tue, 27 Feb 
2001 16:48:08 -0500 

Message-Id: <sa9bda48 .021@mccarthy.ca> 

X-Mailer: Novell GroupWise 5.5.4 

Date: Tue, 27 Feb 2001 16:47:26 -0500 

From: "Jerald Wortsman" <JWORTSMA@mccarthy . ca> 

To ; <wal ly . shaw@blakes . cosn> 

Cc: <bruce .hendrick® jpmchaae ,com> , <eric.peiffer@jpmchaoe.com>, "Gordon Baird" 

<GBAIRD@nccarthy.ca>, "W. Iain Scott" <ISCOTT@mccarthy . ca> 

Subject: Enron 

Mime- Vers ion: 1.0 

Content -Type: multipart /mixed; boundary 3 “ =_66 3DCD88 .FF9EE741" 

X-Guinevere: 1.0.13 ; McCarthy Tetrault 

Please find enclosed letter on Regulation 105 in regards to fees for your review and 
comment . 


* + ***********•*******■******•****★ 

NOTE: This e-mail message is intended only for the named recipient (s) above and may 
contain information that is privileged, confidential and/or exempt from disclosure under 
applicable law. If you have received this message in error, or are not the named, 
recipient (s) , please immediately notify the sender and delete this e-mail message. 

NOTE: Ce courriel est destin6 exclusivement au(x) destinataire Is) mentionn4(s) ci-dessus 
et peut contenir de 1 * information privildgide, conf identielle et/ou dispenses de 
divulgation aux termes des lois applicables. Si vaus avez regu ce message par erreur, ou 
s’il ne vous est pas destine, veuillez le mentionner iramediateraent A I’expediteur et 
ef facer ce courriel. 


London: 519-660-3587 Ottawa: 613-238-2000 

Quebec: 418-521-3000 Calgary: 403-260-3500 


Toronto: 416-362-1812 
Montreal: 514-397-4100 
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Vancouver: 604-643-7100 New York: 212-785-5410 
London England: +44 (0)20 7618 2888 



TEXT.htm 


~TEXT.htm 
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Blumenthal, Jeff 


From: "WALLY SHAW" <waily.shaw@blakes.com>@ ENRON (IMCEANOTES-+22WALLY+ 

20SHAW+22+20+3CvvaBy+2Eshaw+40blakes+2Ecom+3E+40ENRON@ENRON.com3 
Sent: Tuesday, February 20, 2001 2:39 PM 

To: jwortsma@mccarthy.ca 

Cc: Bfumenthal, Jeff 

Subject: RIDER 


Plea.se see attached Rider. 



RIDER-EN.DOC 

- RIDER-EN.DOC 
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RIDER 


Notwithstanding any other provision of this Agreement or any agreement or arrangement related 
to this Agreement, the Borrower shall under no circumstances be obligated to make any payment 
which would result in interest payable under the [Loan] being ineligible for the exemption from 
withholding tax provided in Section 212(l)(b)(vti) of the Income Tax Act (Canada) (the "Act"), 
If the Borrower has made a payment which it was not required to make by virtue of this clause, 
then such payment shall be deemed not to have been a payment made in respect of the Loan and 
shall be deemed to be an amount advanced by the Borrower to the Lender (the "Advance"). The 
Advance shal l bea r interes t at any time at a rate identica l to the applicable interest rate in respect 
of the Loan at that time. The recourse of the Borrower in respect of the Advance shall be limited 
to payments owing by the Borrower to the Lender pursuant to the Loan and the Borrower shall 
have no recourse of any nature whatsoever against assets of the Lender othe r than the Loan. The 
Lender shall hav e the righ t to setoff the Advanc e against amounts owing pursuant to the Loan. 


** -f-Uf j+\ it frr, -i-AAK'kd &A- Advn KC £d^ ^ 

4* U-dc irw-tU. L&W,), Levy, jn-fajvd" a 
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Clark, Morris Richard 

From: Castleman, Kent 

Sent: Monday, March 5, 2001 11:33 AM 

To: Douglass. Stephen; Bahlmann, Gareth; Clark, Morris Richard; BJumenthal, Jeff 

Subject: Requirements for Right of Offset accounting 

Following is the requirements that MUST be met to get offset accounting/ One thing that I didn't ask was can 
an obligation of ECC be netted against and asset of Enron Corp or ENA? Also I do not believe that Subco 
issuing preferred stock would qualify as an amount being owed (equity is not an obligation). 



Excerpt from FASB Interpretation No. 39 : Offsetting of Amounts Related to Certain Contracts 

A right of setoff exists when all of the following conditions are met: 

2-For purposes of this Interpretation, cash on deposit at a financial institution is to be considered by 
the depositor as cash rather than as an amount owed to the depositor. 

a. Each of TWO parties owes the other determinable amounts. 

b. The reporting party has the right to set off the amount owed with the amount owed by the other party. 

c. The reporting party intends to set off. 

d. The right of setoff is enforceable at law. 

A debtor having a valid right of setoff may offset the related asset and liability and report the net amount. 3 
3-This Interpretation does not address derecognition or nonrecognition of assets and liabilities 
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Biumenthal, Jeff 


From: "WALLY SHAW" <wa!!y.shaw@blakes.com>@ENRON [IMCEANOTES-+22WALLY+ 

20SHAW+22+20+3Cwalty+2Eshaw+40blakes+2Ecom+3E+40ENRON@ ENRON.com] 
Sent: Tuesday, March 06, 2001 3:42 PM 

To: Blumenthal, Jeff 

Subject: Re: Canadian Guaranty Issue 


my first comment would be that under the existing structure Flagstaff never owns or has a 
right to own or an interest in the Finco shares so i don't think the put concept will 
work. all flagstaff owns is the debt. if we did work out something along these lines 
there would be a risk that CCRA would look at it as a guarantee, however it is almost 
impossible to assess the risk at this time since we do not as yet have the draft 
legislation. my personal expectation is that if they go to the trouble of putting the 
legislation in place it would be broadly drafted to catch this type of arrangement. 

»> "Blumenthal, Jeff" <Jeff . Blumenthal @ENR0N. com> 03/06/01 01:33PM »> 

Wally, 

As you may recall, Doug McDowell is considering how Enron Corp. (a U.S. 
corporation) can provide what is effectively a guaranty to Flagstaff SPV 
with respect to the FinCo shares without actually providing a "guaranty" 
that would show up on Enron Corp.'s financial statements. One 
possibility to avoid such financial statement disclosure would be for 
Enron Corp. to provide Flagstaff with the right to put the FinCo shares 
to Enron Corp. whereby Enron Corp. would pay fair market value for such 
shares, and for Enron Corp. to enter into a total return swap with 
Flagstaff with respect to the FinCo shares whereby Enron Corp. would pay 
a fixed amount and Flagstaff would pay a floating amount. 

I assume that the only Canadian issues of concern in this context are 
whether (i) the Canadian government adopts the proposed "guaranty" 
legislation that would require a taxpayer to apply the two-to-one thin 
capitalization restrictions if a guaranty is provided on its behalf and, 
if such legislation is adopted, (ii) whether the put and total return 
swap would constitute a "guaranty" subject to the proposed legislation. 

Can you let me know if these are our only concerns from a Canadian tax 
perspective? If the second concern is relevant, what is the likelihood 
of CCRA treating the put and total return swap as a "guaranty"?? 

Thanks for your help. 

Jeff 
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Blake, Cassels & Graydon llp[] 

MEMORANDUM 


TO: 

File 

FROM: 

Wallace Y. Shaw 

DATE: 

March 16, 2001 

C/M No.: 

8441 1/16 - Enron re Rio Grande 

RE: 

Warrant Arrangement 


Following is the latest version of the Warrant Structure which has been developed to replace the 

Enron Guarantee: 

]. Concurrently with Flagstaff making the Loan to Finco, Flagstaff would, by separate 
agreement, acquire the right to acquire the redeemable retractable Preferred Shares of 
Finco. The terms of the Warrant would provide that Flagstaff would make a nominal 
payment up front for the Warrant. Flagstaff would then have the right to acquire 
Preferred Shares worth up to $400 million at any time during the next five years. The 
payment for the Preferred Shares can be either by way of cash or by way of set-off 
against amounts the ("Default Obligations ') which Finco is in default in paying under the 
Loan. 

2. Enron North America would at the original closing enter into a Put Agreement with 
Flagstaff pursuant to which Flagstaff had the right to put either the Warrants or the 
Preferred Shares acquired pursuant to the Warrants to Enron for an amount equal to their 
fair market value at the time the Put is exercised. If Flagstaff is putting the Warrants, it 
would assign its right to the Default Obligations of Finco to Enron North America 
together with the Warrants and Enron would pay to Flagstaff an amount equal to the fair 
market value of the Warrants and the Default Obligations. 

3. Enron North America would concurrently enter into a total return swap with Flagstaff 
pursuant to which it would be required to make a payment to Flagstaff to the extent that 
the amounts paid to Flagstaff under the Put are less than the amount of the Default 
Obligations where the Warrants were put, or the face amount of the Preferred Shares 
where the Preferred Shares are put. 

4. The structure should give the necessary Enron backstop comfort to Chase. However 
significant adverse Canadian tax consequences could arise to Enron North America and 
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Finco if the Warrants were exercised or put to Enron North America. It would be 
extremely unlikely that any circumstance would arise which would result in Enron North 
America not ensuring that Finco has sufficient funds to pay all of its obligations under the 
Loan on a timely basis. 


30364076.1 
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Structured Financa 834-5155 Fax Number: 834-8181 
To: Georgs Serce/CHASE@CHASE 

cc: Robert Traband/CHASE@CHASE, Roxanne Paweli/JPMCHASE@CHASE, Susan 

Mac£achron/CHASE@CHASE 
Subject: enron 

George, 

1 will be discussing these with Ken today - you're welcome to join, 

in the meantime please call me when you get .this so we can run through it *• several of these are 
relevant to syndication / documentation. 

Thanks. 


Forwarded by Eric Paiffar/CHASE on 03/12/2001 08:58 AM 



•.G-&-I-2/20Q.U 


Structured Financa 834-5155 Fax Number: 834-6181 

To: kanders8n@velaw.com. 

cc: obayazitoglu@veiaw.com, mattcook@veiaw.com, Bruca Hendrick/CHASE@CHASE 

Subject: enron 

Ken, 

As Bruce mentioned, Enron anticipates the Daishowa issue being resolved today or tomorrow. 

Doug McDowell will forward his comments to us upon this resolution (today or tomorrow), and we 

hope to have a drafting session with Enron on Friday (with our internal meeting Thursday). 

FQllgwing_ar9.is5.ug .S -£ntQn.that-DQuq_.disc.ussed with Bruce on Friday - please call so we can 

di.asuaa,Uifi3B. 

• Collateral quesffon: Why must Enron pledge the Canco Note as security if there is Enron credit 
support (“Guarantee - ) to Ffagstaff? fi.a. can Flagstaff make the loan to Finco without the 
pledge of that note as collateral?) 

• Enron wants allow partial prepayment. Discuss drafting and mechanics. 

• Chase guarantee of Flagstaff - a priority for Enron. Need to draft languaga to facilitate Chase 
internal approval and further discussion with Enron. 

• "Guarantee" - discuss irrevocable exercise of Flagstaff's put at inception (to direct any stock 
payment to Enron in return for fair value payment, which Flagstaff swaps under Total Return 
Swap for a payment equal to the Finco coupon. 

• Drafting: Irrevocable Put and Total Return Swap combine to form the equivalent of the Enron 
Guarantee Agreement. Enron (Indemnity) Agreement continues to be separate. 


FCJA Confidential I Permanent Subcommittee on lavestigations 
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Flagstaff Capital Corporation {Delaware) 

Assets and Liabilities (US$ at closing date: 3/31/01) 


GAAP Accounting (FIN 39 ) 


Msaia 


Loan to Finco 

$ 

1 

Payable to Finco (Enron sub) 


1,130.000,000 

Total Assets (Net) 

JL 

400,003.000 

liabilities 

Loan 

s 

4QO.COQ.COO 

Total Liabilities 

JL 

400,000.000 


Loan to Enron Ccrp. subsidiary 

For subscription agreement accretes to St. Oil billion over S years 
Net accounting under FIN 39 


Borrowing from bank syndicate 


NOTES: . 

"Chase will show the SI. 53 billion loan to Fineo and the St, 13 billion payable to Finco for regulatory purposes, 
but lor accounting purposes will net jna amounts for a net loan o! $400 million (the economic loan being made by 
Chase, since Chase received back $1.13 billion of its S1.S3 billion loan on dosing date). 

Chase Corporate Accounting Policies has signed off on this accounting treatment using FIN 39 guidelines. 

CMS will consolidate Flagstaff Capital Corp. onto its cwn balance sheet, as it is 100% owned by CM3. 

Amounts ara approximate. 


FO!A ConfldenSal 
Treatment Requested 
byJPMC 
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Biumenthaj, Jeff 


From: 

Sent: 

To: 

Subject: 


"WALLY SHAW" <W3liy-Shaw@blakes. com >@ ENRON [IMCEANOTES-+22WALLY+ 
20SHAW+22+20+3Cwaity+2Eshaw+40blakes+2Ecom+3E-f40ENRON@ENRON.com] 
Tuesday, April 17, 2001 1 1 :38 AM 
r icerc@ bra ce pat!, com ; Blumenthal, Jeff 
Comments on drafts of April 12/01 


Please see attached. 

Wallace Y. Shaw 
Barrister and Solicitor 
Blake., Cassels & Graydon LLP 
Calgary, t?.p 4J 8 

Fax- 403 3 ' I Redacted by Permanent Snhconimpiee on Investigations ~| 

E-Mail; wally.shaw@blakes.com 

This e-mail communication is confidential and legally privileged. If you are net the 
intended recipient, please notify me at the telephone number shown above or by return e- 
tnail and delete this communication and any copy immediately. Thank you. 



MemotoJe.DOC 

- MemotoJe.DOC 
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Blake, Cassels & Graydon llpQ 

MEMORANDUM 

SUBJECT TO SOLICITOR/CLIENT PRIVILEGE 


TO: 

Jeff Blumenthal 


Richard Rice 

FROM: 

Wallace Y. Shaw 

DATE: 

April 17, 2001 

C/M No.: 

84411/16 

RE: 

Comments on Drafts of April 12, 2001 


Following are my comments on the VE drafts of 04/12/2001 : 

A. Enron Agreement 

1. I believe Jeff Blumenthal had proposed an amendment to the tax indemnity 
provisions in Section 4.02 to ensure that this indemnity did not expand on the 
indemnities given in the other agreements. This is particularly important if it is 
determined that we are giving less than a full tax indemnity with respect to 
interest on the Finco Note. 

2. Section 4,02(iii) continues to have references to the "sole opinion" of the 
Indemnified Person. 

B. Finco/Flagstaff Credit Agreement 

t. The Reformation clause previously provided should be inserted at the end of 
Section 2.06. 

2. Section 2.07(b) seems to continue to require the Borrower to pay the increase in 
the amount of capital required as opposed to the costs resulting from such 
increase. 

3. I would recommend that the description of the "taxes, levies imposed etc." remain 
as opposed to the new reference to "taxes imposed on its net income and franchise 
tax". 

4. The issue remains outstanding with respect to whether we are giving full 
indemnity for withholding taxes if Revenue Canada challenges the deal as a 

EC 003000688 
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whole or if there is an early unwind of the deal as a result of the thin capitalization 
amendments being enacted. 

5. Section 2.08(iii) continues to have the reference to "sole opinion" of Lender. 

6. The new language in Section 2.09 moving a payment date to the next preceding 
Business Day must be subject to the overriding condition that it not apply to the 
final Payment Date (to ensure the Loan remains within the 5 year/25% 
withholding tax exemption). 

7. With respect to the closing documents listed in Section 4.01, Blake Cassels is not 
currently intending to give an opinion with respect to set off rights under common 
law, since this Agreement is subject to the laws of New York. 

8. Section 4.01(d) contemplates a Note Purchase Agreement between Finco and 
E1M. We had not previously contemplated such an Agreement. 

9 . Section 4.01 (m) should be amended to read that "the Lender shall be satisfied that 
Subco is in a position to pay to the Lender the full amount owed pursuant to 
Section 2.1 of the Subscription Payment Assumption Agreement". It is important 
from a Canadian tax perspective that the cash paid under the Subscription 
Payment Assumption Agreement not be the same cash which is then loaned to 
Finco. This clause as currently drafted gives the implication that it may be the 
same cash. 

10. Clause (h) of Article VII refers to a "Loan Document" which does not appear to 
be a defined term. 

11. This Agreement should contain a provision permitting the right to assign the 
Make-Whole Payment as contemplated under the Put Agreement with respect to 
the Warrant. 


1 2. The Agreement as currently drafted does not appear to make a default under the 
Lender/Fiagstaff Note Agreement a default under this Agreement. It is important 
that this concept be retained. 


C. 


13. This Credit Agreement does not appear to contemplate conversion of the Loan 
from one currency to another. However, if such a conversion is contemplated the 
deemed continuation provision in clause 2.09(e) of the Lender/Flagstaff Credit 
Agreement should be inserted. 


Put Option Agreement 


EC 003000689 
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2. The definition of "set off rights" contemplates specific rights of setoff which do 
not appear to be granted under the Finco/Flagstaff Credit Agreement. 

3. Section 4 should provide that Flagstaff holds good title to the Warrant Rights, not 
just the Warrants, and there is no lien over the Warrant Rights. 

D. Finco Inc. - Warrant Agreement 

1 . The reference to "convertible" in the third last line of Section 1 should be deleted. 
The Class B Shares are not convertible. 

2. The definition of "Make- Whole Payment" does not include accrued interest. 

3. Clause 3.1(c) should be modified to permit the issuance of the Preferred Shares 
subscribed for under the Subscription Agreement {which shares will rank in 
preference to the Class B Shares). 

4. Clause 4.2 should read as previously drafted. It is necessary either here or in 
some other provision to provide that the Make- Whole Payment is satisfied as the 
exercise price in respect of the issuance of the Warrant Shares pursuant to the 
Warrant. 

E. Purchase Agreement 

1. It was my understanding we were not intending to have a Note Purchase 
Agreement of this type. Accordingly, 1 have not reviewed it in detail. 


WYS/bf 


30369144.1 
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Blake, Casseis & Graydon llp Q 

MEMORANDUM 
SUBJECT TO SOLICITOR/CLIENT PRIVILEGE 

TO: File c: Jeff Blumenthal (Enron North 

America Corp.) 

FROM: Wallace Y. Shaw 

DATE: May 9, 2001 

C/M No.: 84411/16 

RE: Tax Issues 



Following is an update of the April 6, 2001 summary of the tax issues/points which have been 
discussed. This list is in addition to the tax issues which have been discussed in our draft 
opinion and issues relating to the wind up of DFPL and Stadacona. 

1 . CANADIAN WITHHOLDING TAX ISSUES 

Which entity is to bear the withholding tax risk should Revenue collapse the transaction 
and treat it as a $400 Million loan for income tax purposes? Enron's position has been 
that their worse case scenario (should Revenue Canada take this position) should put 
them in no worse position than if they had simply undertaken a $400 Million loan except 
for interest on late taxes and fees related to the transaction. If Revenue Canada were to 
collapse the transaction and successfully claim withholding tax as well, Enron would be 
negative $10 Million to $15 Million. Should all or a portion of this potential downside 
risk be borne by Chase? 

It has been proposed that a default by Flagstaff under the Flagstaff/Lenders Credit 
Agreement would be considered to be a default under the FlagstaffTFinco Credit 
Agreement. However, such a default is not a default by Finco nor does it adversely affect 
Finco's ability to repay. There is therefore a significant risk Revenue Canada would not 
recognize it as a valid event of default for the purposes of the withholding tax exemption. 
In such a case there is a significant risk that the withholding tax exemption would not be 
available (since it would effectively be within the control of the Lender ("Flagstaff') to 
cause a repayment of the Loan within five years). 

The "reformation clause” has been reviewed and initially approved by Chase counsel. 
However, it is not currently in the latest draft of the Finco/Flagstaff Credit Agreement. 
Chase has given indications that they may not want the clause in the Agreement. 
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However, it is important to Enron, particularly should we be in a position of negotiating a 
settlement with Revenue Canada. 

2. There is a significant risk that the proposed amendments to the Canadian thin 
capitalization provisions will come into force during the term of the Loan. If, as 
anticipated, these amendments are broad enough to catch the Enron backstop 
arrangements, it will be necessary to unwind the Loan at the time these amendments 
come into effect. Consideration is being given to requiring an adjustment in the Chase 
fee should there be an early unwind for this reason, since that possibility was clearly on 
the table at the time the structure was proposed to Enron. 

3. In earlier discussions, McCarthy's (Canadian counsel to Chase) suggested that the 
Assumption Payment be altered so that it was an escalating amount depending upon the 
time the Assumption Payment was made. This would in turn reduce the amount of the 
Make-Whole Payment required at any time. McCarthy's has not followed up on this 
proposal and from Enron's perspective we would prefer not to have this adjustment, since 
it gives the Assumption Payment more of the attributes of a debt. 

4. Consideration is being given to having ENE fund Subco with non-interest bearing debt 
(which would be immediately contributed to ECC as a capital contribution). The use of 
debt as opposed to preferred shares avoids the technical requirement for a section 1 16 on 
the contribution of the instrument to ECC. ECC would convert the debt to preferred 
shares of Subco immediately after it had received it from ENE. [This issue has been 
resolved by having ENE fund ECC directly, with ECC then acquiring the Subco 
Preferred Shares.) 

5. The payment of dividends on the Subco preferred shares held by ECC gives rise to 
potential tax under the "taxable preferred share" provisions of the Income Tax Act 
(Canada) (the "Tax Act"). To avoid tax on the dividends it is necessary that Subco and 
ECC be "related" for the purposes of the Tax Act. Accordingly, it is necessary that ENE 
be considered to control both Subco and ECC. It is clear that ENE controls ECC. 
However, it is less clear whether ENE controls Subco through the Sundance structure. 
While further research is being undertaken on this point, the initial view is that ENE will 
be considered to control Subco so long as Langtry does not exercise its right to move the 
powers of the General Partner to a Board of Directors of the Partnership with Langtry 
having the right to appoint two of the four directors. At the point that Langtry exercises 
the right to appoint 50% of the directors, it is likely that ENE will no longer be 
considered to control Subco and any dividends paid on the Subco preferred shares to 
ECC after that time will be subject to a substantive penalty tax. It will therefore be 
necessary to ensure that either ENE is confident that Langtry will not exercise that right 
or, if it does so, there is a mechanism in place to allow Sundance to be wound up (or 
otherwise restructured) such that ENE does control Canco and therefore Subco. [This 
issue has been resolved with amendments to the Sundance Agreement which will 
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ensure the Partnership is wound up and ENE acquires clear control of Subco should 
Langtry exercise the Board of Directors' rights.] 

6. While the terms of the debt instrument between Finco and Canco have not as yet been 
finalized, that agreement should mirror their payment requirements of the Finco/Flagstaff 
Credit Agreement, including the requirements to make equivalent "Make-Whole 
Payments". 

7. WARRANTS 

It has been suggested that Flagstaff will irrevocably agree to put the Warrants Rights to 
Enron should there be a default by Flagstaff. It would be preferable from a Canadian tax 
perspective not to have that irrevocable agreement in place. Such an agreement increases 
the risk that Flagstaff is dealing at non-arm's length with Finco, which precludes our use 
of the withholding tax exemption. It would be preferable that in theory Flagstaff could 
exercise the Warrants, although it would never do so since it would not have the right to 
put the shares it received on the exercise. The put would only apply to the Warrants. 

The accountants have not signed off on the Warrant structure, i.e. is the bundling of the 
Warrant with the Make-Whole Payment sufficient to make the assignment of that 
package under the Put not a guarantee? 

8. Consideration is being given to the escrow arrangements which contemplate and put in 
place the mechanisms for the cash payment of the Assumption Payment and repayment 
of the Finco Loan. The concern has been expressed that that language is inconsistent 
with the accounting requirement that there be an intent to set off. Consideration is 
therefore being given to either taking out the escrow arrangements and leaving the 
payment mechanism silent in botli documents or, alternatively, providing that "if’ Finco 
gives notice that it intends to pay in cash then the escrow agreements would be put in 
place. 

9. It is important that ECC use all of the funds loaned to it by Canco for legitimate income 
earning purposes in Canada (such as repaying existing indebtedness used for such 
purposes or paying "out of the money contracts"). To the extent that "out of the money 
contracts" are retired, ECC should not enter into similar in-the-money contracts or similar 
arrangements to obtain cash to repatriate the $1 Billion capital contribution made by 
ENE. That contribution should not be repaid by ECC, except from sources of funds 
which are clearly independent from the subject transactions. 

10. Since the $1 billion Assumption Payment will not qualify as an investment to reduce 
capital, there will be an increase of the federal large corporation (capital) tax of $2.25 
million per annum at the Subco level. Since Subco is incorporated in Nova Scotia, which 
also has a capital tax, it will be necessary for Subco to have as its only permanent 
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establishment an office in Alberta which does not have capital tax. Nova Scotia counsel 
to confirm this structure. 

11. The large corporation (capital) tax implications Canco's $1 billion borrowing need to be 
confirmed with Canco's accountants. While the use of the borrowed funds to repay 
existing indebtedness should not increase capital tax, it needs to be determined whether 
paying out the contracts will increase capital tax. 

12. To support the tax position that the transactions are not primarily being undertaken to 
obtain a tax benefit, we should prepare benefit analyses showing that there is no 
Canadian tax benefit under the proposed transactions as compared to a straight $1.5 
billion loan from a bank guaranteed by Enron or a direct loan from Enron. 

13. Consideration should be given to the financial statements which will be filed for Finco, 
Canco and Subco. To the extent possible those financial statements should be consistent 
with the legal and tax effect of the subject transactions and not the accounting effect. 
While the consolidated financials of ENE would be based on the accounting treatment of 
these transactions, we would recommend that to the extent possible the only financial 
statements that are prepared for Finco, Subco and Canco be based on legal/tax treatment 
of the subject transactions. 

14. Consideration is being given to having ENE enter into a management/services agreement 
over the operations of Flagstaff. Significant care must be taken with respect to this 
document to ensure that it does not increase the risk of Flagstaff being considered to deal 
at non-arm's length with ENE (in which case the withholding tax exemption on the 
interest payments by Finco to Flagstaff would no longer be available). 

15. Consideration has been given to having the flow of the interest payments by ECC to 
Canco, the Canco capital contributions to Subco and the dividend from Subco to ECC, all 
be satisfied by way of directions to pay and setoff as opposed to actually flowing cash 
around. A second alternative is to pay the amounts with an ECC Note in respect of the 
interest payment to Canco which then is assigned by Canco to Subco as part of the capital 
contribution and then reassigned by Subco to ECC in respect of the dividend. The initial 
view is that either of the above should work from a Canadian tax perspective. 


WYS/bf 
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Blumenthat, Jeff 


From: 

Sent: 

To: 

Subject: 


“WALLY SHAW“ <waUy.shaw@biakes.com>@ENRON [IMCEANOTES-+22WALLY+ 

20SHAW+22+20+3Cwal!y+2Eshaw+40b1akes-f-2Ecom+3E+40ENRON@ENRON.com} 

Thursday, May 10, 2001 4:20 PM 

Biumenthai, Jeff 

Tax Benefit Analysis 


Attached is a draft of a form of Tax Benefit Analysis which I would like to use to support 
our Canadian income tax position that no material tax benefit is being created under the 
Slapshot structure. 

Could you please review the attached and comment . Once we agree on the concept I would 
suggest that we pr*epare formal tax benefit analyses (similar to those you previously 
prepared} for all three scenarios on Enron paper, 
w 

allace Y. Shaw 
Barrister and Solicitor 
Blake, Cassels & Oraydon LLP 
Calgary, AB T2P 4J8 

Tel: 403 1 3 ^ 3 ^ ‘ 3y Permanent Subcommittee on investigations J 

Fax: 403. “ 

E-Mail; wally.shaw@blakes.com 

This e-mail communication is confidential and legally privileged. If you are not the 
intended recipient, please notify me at the telephone number shown above or by return e- 
mail and delete this communication and any copy immediately. Thank you. 



TaxBenef.DOC 

-TaxBenef.DOC 
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TAX BENEFIT ANALYSIS 

SCENARIO I 

1 . Enron funds $ I billion to Enron Canada and $.5 billion to EMI. 

2. Assume Enron has no other equity in these companies. Therefore, for thin capitalization 
purposes funding is $.5 billion by equity and $1 billion by debt. 

3. Interest rate is 1 2% (higher rate since unsecured and not guaranteed). 

4. Annual interest deduction = 12% of $1 billion = $120 million 
Tax savings = $54 million 

5. No additional capital tax (assuming use of funds in Enron Canada does not increase 
capital lax, this assumption applies to all scenarios). 

6. Withholding tax on interest payments = 10% x $120 million = $12 million. 

7. Aggregate Canadian tax benefit = $42 million. 

8. Enron required to recognize $120 million income for U.S. tax purposes and use of $12 
million tax credit is doubtful. 

SCENARIO II 

1. Enron Canada and EMI borrow $1.5 billion at 7% from U.S. bank under 5 yr/25% 
withholding tax exemption. 

2. Annual interest deduction = $105 million 
Tax saving = $47.25 million. 

3. No additional capital tax. 

4. No withholding tax. 

5. Aggregate Canadian tax benefit = $47.25 million. 

6. Disadvantage: 

Enron group has $1.5 billion increase in third party debt on balance sheet. 

EC 003000667 
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SCENARIO III 

1 . Slapshot structure with $ 1 .5 billion loan at 7%. 

2. Annual interest deduction = $105 million 
Tax Saving = $47.25 million 

3. Additional capital tax arising from Assumption Payment = $2.25 million 

4. Aggregate Canadian tax benefit = $45 million 

5. Disadvantage: 

potential tax risk 
Chase fee 
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Blumenthal, Jeff 


From: 

Sent: 

To: 

Cc: 

Subject: 


Castleman, Kent 

Friday, May 11. 2001 10:38 AM 

Douglas, Stephen H.; Clark, Morris; Blumenthal, Jeff 

Kanellopoulos, Drew 

FW: Journal Entries 


here are the accounting entries for the slapshot transaction. My understanding is that AA has reviewed and has only 
questioned one of the entries. 

Kent 

— Original Message — 

From: Kanellopoulos, Drew 

Sent: Thursday, May 10, 2001 3:31 PM 

To: Castleman, Kent 

Subject: Journal Entries 

Kent, 

As you requested, attached are the Journal Entries 

Drew Kanellopoulos 

Sr. Director, Transaction Support 

(713) I 

1 5 lcd by IWln °” Subconiffli.ln. „„ |nve,Up„ i nn. ~1 
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Interoffice 
Memorandum 

To: Project Slapshot File 

From: Jeff Blumenthal Department: EWS Tax 

Subject: Project Slapshot - Step-by-Step Description Date: May 16, 2001 



NEEDS TO BE MARKED “ATTORNEY-CLIENT PRIVILEGE" 


I. PURPOSE 

The purpose of this memorandum is lo describe each step of Project Slapshot, art arrangement that constitutes a method 
of financing the acquisition by Enron Corp.. an Oregon corporation ("ENE"), of a paper mill and saw mill operation 
located in Quebec City, Quebec, Canada. An illustration of the relevant entities and the steps comprising Project 
Slapshot is attached to this memorandum. 

II. BRIEF OVERVIEW OF ACQUISITION OF QUEBEC PAPER MILL 

A detailed description of Enron Corp.'s acquisition of the Quebec mill operations is set forth in a separate memorandum 
but, for purposes of understanding Project Slapshot, a brief description of such acquisition is necessary. On March 30. 
2001 . Enron Corp. (through an indirect, wholly-owned Nova Scotia Unlimited Liability Company (‘‘NSULC”)) acquired all 
of the outstanding shares of Daishowa Forest Products, Ltd., a Canadian federal corporation (“DFPL”). DFPL’s primary 
asset consists of all of the outstanding shares of Daishowa, Inc., a Quebec corporation that owns a paper mill and saw 

mill located in Quebec City, Quebec. Canada. On April , 20001 , Daishowa. Inc. changed its name to "Compagnie de 

papier Stadacona, Ltee " ("Stadacona”). 

The total purchase price paid by NSULC equaled approximately $362 million 1 , all of which was tent on approximately 
March 28. 2001 by ENE to NSULC. As described below, NSULC will repay such amount (plus an arm’s length interest 
amount) to ENE on or about June 1 1, 2001, the day on which Project Slapshot will be implemented. 

111. DESCRIPTION OF ENTITIES RELEVANT TO PROJECT SLAPSHOT 

ENE owns all of the outstanding slock of Enron North America Corp.. a Delaware corporation ("ENA”), and all of the 
outstanding member inleresls in Enron Industrial Markets LLC, a Delaware limited liability company (“EIM LLC"). EIM 
LLC owns all of the outstanding stock of Enron Industrial Markets GP Corp.. a Delaware corporation ("EIM GP Corp.”) 
that, in turn, owns a one percent interest in the economics and voting rights of Sundance Industrial Partners. L.P., a 
Delaware limited partnership (“Sundance”). ENA owns a 79 percent interest in the economics and a 49 percent interest 
in voting rights of Sundance, and Solomon Smith Barney Holding Company, a corporation formed under the laws of 
(Delaware??? To confirm] owns the remaining 20 percent economics interest and 50 percent voting interest in 
Sundance, 

Sundance owns (in relevant part) all of the outstanding shares in EIM Holdings I (Netherlands) B.V., a Dutch 
________ (“BV-1”) that is treated as a corporation for U S. federal tax purposes and for which an election has not 

been made to treat BV-1 as a disregarded entity for U.S. federal tax purposes. 2 BV-1 owns all of the outstanding shares 
in EIM Holdings II (Netherlands) B.V. a Dutch ___ (“BV-2”) that is treated as a corporation for U.S. federal 


1 All dollar amounts in this memorandum are referenced in U.S. dollars. 
z Treas. Reg. Section 301.7701- . 
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•ax purposes bus for which an election has made to treat 8V-2 as a disregarded entity for U.$. federal tax purposes. 3 in 
turn, BV-2 owns aii of the outstanding shares of Compagnie de papier Stadacona. Uee., a Canadian federal corporation 
("Stadacona”) that will ultimately be wound-up (i.e., liquidated) into a Nova Scotia unlimited liability company that will be 
renamed "Compagnie de papier Stadacona, Uee.” 

Stadacona will form a Nova Scotta unlimited liability company (“Finco”) and will not make an election for Finco to be 
treated as a corporation for U.S. federal tax purposes. Stadacona will form another Nova Scotia unlimited liability 
company ("Subco”) and will make an election for Finco to be treated as a corporation for U.S. federal tax purposes. 

Finally, ENA owns all of the outstanding shares of Enron Canada Corp., a Canadian corporation formed under the laws 
of the province of Alberta (“ECC"). An illustration of all legal entities relevant to Project Slapshot is attached to this 
memorandum. 


IV. DESCRIPTION OF PROJECT SLAPSHOT STEPS 

The steps comprising Project Slaphot are summarized below in the following ihree sections, each of which addresses a 
specific time during which the Project is in place: 

A. Project Slapshot Funding of the Acquisition 

B. Cash Flows During the Term of the Loan from Flagstaff 

C. Unwind of Project Slapshot 

Each of these three steps is described in more detail below. 

A. Project Slapshot Funding of the Acquisition 

As described above, ENE loaned approximately $362 million to NSULC for the purpose of NSULC utilizing such loan 
proceeds to acquire all of the outstanding shares of DFPL from [Daishowa North America Corporation, a Canadian 
federal corporation]. On or about June 11, 2001, NSULC will obtain an amount sufficient to repay such loan (plus 
interest) as part of the implementation of Project Slapshot, the initial steps of which will take place on or about June 11, 
2001 and are as follows: 

1 . JPMorgan Chase, through its wholly-owned U.S. subsidiary (“Flagstaff”), will borrow $400 million from a 
syndicate of banks and, in combination with $1 billion that it will provide on a daylight basis, will loan $1 .4 billion to Finco 
in exchange for a rote that provides that Finco will repay all of the principal five years and one day after the loan is made, 
During the term of Ihe note, Finco will only repay interest (at a rate of approximately 7 percent) on a [monthly????] basis. 

2. Finco will lend the $1 .4 billion that it borrowed from Flagstaff to Stadacona on terms identical to those set forth 
in the note that it entered into with Flagstaff, except that the interest rate charged by Finco to Stadacona will be [0.01 ???] 
percent higher than that charged by Flagstaff to Finco. 

3. Stadacona will lend $1 billion of the $1 .4 billion that it borrowed from Finco to ECC on terms identical to those 
set forth in the note that it entered into with Finco, except that the interest rate charged by Stadacona will be [0.01 ???| 
percent higher than that charged by Finco to Stadacona. ECC will utilize the $1 billion proceeds to settle certain out-of- 
the-money financial positions previously enlered info with unrelaled conterparlies. After making such payments, it is 
anticipated that ENE will access such capacity (which will, in turn, facilitate Step 7 described below). 

4. Stadacona will utilize the remaing $400 million in borrowing to repay the obligation owed by NSULC to ENE. 
[Please note that a series of steps will begin to be undertaken on approximately May 20, 20001 whereby 
Stadacona will liquidate into NSULC and, as a result, Stadacona will ultimately repay the $400 million obligation 
owed by NSULC to ENE. Such liquidation will effectively occur before Project Slapshot is implemented.] 

5. Finco and Subco will enter into an agreement whereby Subco will be obligated to pay $1.4 billion in exchange 
for Finco's obligation to deliver $1.4 billion worth of its preferred, convertible shares. Finco and Subco will both be 
required to perform their obligations under the agreement five years after the contract has been entered into. This 
agreement is referred to herein as the "Subscription Agreement." 

_ EC 003000662 

3 Treas. Reg. Section 301 .7701- . 
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6. Subco assigns its obligation to pay $1.4 billion in five years under the Subscription Agreement to Flagstaff in 
exchange for Subco agreeing to pay $1.4 billion to Flagstaff in five years. Flagstaff immediately pays Finco $1 billion, 
with such amount representing the net present value of Subco's $1.4 billion obligation due in five years. This agreement 
is referred to herein as the “Subscription Assumption Agreement.” 

7. ENE contributes $1 billion to ECC as a capital contribution. 

8. ECC contributes $1 billion to Subco as a capital contribution in exchange for mandstorily redeemable, non- 
voling preferred shares of Subco. [Please note that such shares will be treated as preferred stock for Canadian tax 
purposes but wilt be treated as debt for U.S. federal tax purposes.] 

9. Subco pays Flagstaff $1 billion to extinguish its obligation to Flagstaff under the Subscription Assumption 
Agreement. 

B. Cash Flows During the Term of the Loan from Flagstaff 

1 . ECC pays interest to Stadacona pursuant to the terms of the ECC-Stadacona $1 billion loan agreement 
described in A. 3. above. 

2. Stadacona pays interest io Finco pursuant fo the terms of the Stadacona-Finco $1.4 billion loan agreement 
described in A.2. above. 

3. Subco pays dividends with respect to its preferred stock owned by ECC for the purpose of funding ECC with 
an amount sufficient for it to pay interest to Stadacona pursuant to the ECC-Stadacona loan agreement. Stadacona 
periodically contributes cash to Subco as a capital contribution for the purpose of providing Subco with funds sufficient for 
Subco to pay dividends with respect to its preferred stock. Through a liquidity facility provided by ENE, Sundance will 
periodically loan money to Stadacona so that Stadacona will have sufficient cash to make capital contributions to Subco. 

4. Finco pays interest to Flagstaff pursuant to the terms of the Finco-Flagslaff $1 .4 billion loan agreement 
described in A. 1 . above. 

C. Unwind of Project Slapshot 

1 . ENE loans $1 billion to ECC on a daylight basis. 

2. ECC repays $1 billion to Stadacona pursuant to the terms of the ECC-Stadacona loan agreement described in 
A.3. above. 


3. ENE loans $400 million to Stadacona on a daylight basis. 

4. Stadacona repays $1 .4 billion to Finco pursuant to the terms of the Stadacona-Finco loan agreement 
described in A.2. above. 

5. Finco repays $1.4 billion to Flagstaff pursuant to the terms of the Finco- Flagstaff loan agreement described in 
A.1. above. 

6. Flagstaff pays Finco $1.4 billion pursuant to Flagstaff's obligation under the Subscription Assumption 
Agreement 

7. Finco and Subco amalgamate (i.e., merge) under Canadian law, thus resulting in “Amalco.” 

8. Amalco redeems its preferred stock owned by ECC {and previously issued by Subco) in exchange for $1 

billion. 

9. ECC repays $1 billion to ENE pursuant to the daylight loan described in C.1 . above. 

10. Amalco winds up (i.e., liquidates) into Stadacona. 

1 1 . Stadacona repays $400 million to ENE pursuant to the daylight loan described in C.3. above. 

Your Personal Best Makes Enron Best Communicate- Facts Are Friendly Better, Faster, Simpler 
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Blumenthal, Jeff 

Prom: "KEVIN FOUGERE" <kevin.fougere@b!akes.com>@ENRON [IMCEANOTES-+22KEVIN+ 

20FOUGERE+22+20+3Ckevin+2Efougere+40blakes+2Ecom+3E+40ENRON@ENRON.com] 
Sent: Monday, June 18, 2001 2:16 PM 

To: Bahlmann, Gareth; Blumenthal, Jeff; Clark, Morris 

Cc: RON MAR; WALLY SHAW 

Subject: Blakes Second Set-off Opinion re Hansen- Flagstaff 

Please find attached for your review the draft set-off opinion re: the obligations of 
Hansen and Flagstaff together with a draft acknowledgement from Arthur Andersen. 

Regards 

Kevin 


Kevin A. Fougere 
Blake, Cassels & Graydon LLP 
Suite 3500, Bankers Hall East 
Calgary, AB T2P 4J8 


Tel: (403) 

Fax: (403) 

e-mail : 


f^^dacte^^c^anen7subcommitte^Tlnvesti^tions_ 
kevin . f ougere@blakes . com 


This e-mail communication is confidential and legally privileged. If you are not the 
intended recipient, please notify me at the telephone number shown above or by return e- 
mail and delete this communication and any copy immediately. Thank you. 



Set-OffO.DOC 

- Set-OffO.DOC 



Acknowle.DOC 

- Acknowle.DOC 



KEVIN 

FOUGERE. vcf 

- KEVIN FOUGERE.vcf 
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June *, 2001 


Suite 3500, East Tower, Bankers Hall 
855 - 2^ Street S.W, 

Calgary, Alberta, Canada 
T2P 438 

Telephone: 403.260.9600 
Facsimile: 403.260.9700 
www.blakes.com 


Enron North America Corp. 
1400 Smith Street 
Houston, TX 
77002 


Attention: Gareth Bahlmann 
and 

[Arthur Anderson ILPJ 

Dear Sire: 

Re: Project Slapshot 

We have acted as your Canadian counsel in connection with the above referenced 
transaction and have been asked to provide our opinion on the right of setoff existing between 
Hansen Investments Co. ("Hansen") and Flagstaff Capital Corporation ("Flagstaff") based on the 
facts described below. 

Our understanding of the facts is as follows: 

1 . Hansen, as borrower, and Flagstaff, as lender, are parties to a Credit Agreement dated 
June 22, 2001 (the "Credit Agreement"). 

2. As borrower under the Credit Agreement, Hansen will become indebted to Flagstaff for 
the payment of the principal amount due thereunder on the maturity date thereof (the 
"Hansen Obligation"). 

3. Hansen and Newman Investments Co. ("Newman") are parties to a Share Subscription 
Agreement dated June 22, 2001 (the "Share Subscription Agreement") pursuant to which 
Newman agrees, subject to certain conditions precedent (the "Conditions Precedent"), to 
subscribe for Class A redeemable, retractable, cumulative preferred shares (the "Preferred 
Shares") in the capital of Hansen at a future date as set out in the Share Subscription 
Agreement. 

EC 003000695 
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4. Hansen, Newman and Flagstaff are parties to a Subscription Payment Assumption 
Agreement dated June 22, 2001 (the "Assumption Agreement") pursuant to which 
Newman pays a certain sum of money to Flagstaff in consideration for Flagstaff 
assuming Newman’s contingent obligation to pay the subscription price for the Preferred 
Shares to Hansen at the time set forth in the Share Subscription Agreement and subject to 
the same Conditions Precedent as set out in the Share Subscription Agreement (the 
"Flagstaff Obligation"). 

5. The Assumption Agreement contains an express r ight _of setoff whereby, once the 
Conditions Precedent have been satisfied. Flagstaff is entitled to setoff the Flagstaff 
Obligation against the Hansen Obligation. Hansen is likewise entitled to setoff the 
Hansen Obligation against the Flagstaff Obligation (collectively, the "Setoff Rights"). 

6. The Share Subscription Agreement and the Assumption Agreement are governed by the 
laws of the Province of Alberta and the laws of Canada applicable therein. The Credit 
Agreement is governed by the laws of the State of New York. 

You have sought our opinion as to whether Hansen and Flagstaff can enforce against ^ 
each other the Setoff Rights. 

Based on the above facts, we are of the opinion that, once the Conditions Precedent have 
been satisfied, (i) Hansen has under the Assumption Agreement the contractual right to setoff 
against Flagstaff the Hansen Obligation against the Flagstaff Obligation, and that conversely, 
Flagstaff has under the Assumption Agreement the contractual right to setoff against Hansen the 
Flagstaff Obligation against the Hansen Obligation, and (ii) the Setoff Rights will not be 
terminated by reason, in and of itself, of the bankruptcy of Hansen, Flagstaff or Newman except 
to the extent so provided in the Assumption Agreement. 

In providing our opinion, we have assumed that the Flagstaff Obligation and the Hansen 
Obligation were not created with a view to defrauding creditors of Hansen, Newman or Flagstaff 
or to adversely affect any such creditors' rights and remedies. Wc have also assumed that the 
Share Subscription Agreement, the Assumption Agreement and the Credit Agreement create or 
when executed and delivered will create, valid and enforceable obligations of the parties thereto 
in accordance with their respective terms and that the Credit Obligation would be enforced by an 
Alberta court under the laws in force in the Province of Alberta. We have no reason to believe 
that the above assumptions are inaccurate or false. 

Our opinion is limited to the laws of the Province of Alberta and the laws of Canada 
applicable therein and cannot be relied upon by any other person other than the addressee above, 
without our prior written consent. 


30380455.2 


Yours truly, 

Blake, Cassels & Graydon LLP 
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ACKNOWLEDGMENT 


TO: Blake, Cassels & Graydon LLP (“Blakes”) 

RE: Opinion of Blakes dated June [221, 2001 concerning certain setoff rights between Enron 
Canada Power Corp. and Compagr.ie Papiers Stadacona; and 

Opinion of Blakes dated June [221. 2001 concerning certain setoff rights between Hansen 
Investments Co. and Flagstaff Capital Corporation, 

(collectively, the “Blakes Opinions”) 


PREAMBLE: 

1 . Blakes has agreed at our request to address the Blakes Opinions to the undersigned in our 
capacity as auditors of Enron Corp. 

2. in return for Blakes addressing the Blakes Opinion to the undersigned, the undersigned 
has agreed to execute and deliver to Blakes this Acknowledgment. 

ACKNOWLEDGMENT: 

The undersigned hereby acknowledges that notwithstanding any reliance on its part on 
the Blakes Opinions, it will have no recourse or seek any remedy against Blakes or any of its 
partners by virtue of having the Blakes Opinions addressed to the undersigned, nor will it hold 
Blakes or any of its partners responsible in respect of any matter or claim which may arise under, 
or which is in any way related or connected to, the Blakes Opinion. 

DATED this day of June, 2001 . 

ARTHUR ANDERSON LLP 


Per: 

Name: 

Title: 


30380542.! 
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Blake, Cassels & Graydon llp 

BAsajsicas s. sctsoroRs i f atskt & YnAos-Mtf* Aco*rs 

Suite 3500, East Tower, Hanker; Ball 
855 - 2nd Street S.W, 

Calgary, Alberta, Canada 
T2P 4JS 

Telephone: 403.260.9600 
Facsimile: 403 .J60.S700 



INVOICE 

Please write invoice 
number(s) on cheque. 


Enron North America Carp. 
1400 Smith Street 
EB3882 

Houston, TX 77251-1183 
U.S-A. 

Attention: Gareth Bahimann 
Genera! Counsel 


Invoice: 

Billing l awyer 
GST No : 
Client: 

Matter: 


918838 

Fournier, Daniel 
R1 19396778 
00084411 
000016 


fc Please remit this page with your payment * 
* * * Terms: Due and Payable Upon Receipt * * * 


Re; Project Slapshot 

FOR PROFESSIONAL SERVICES RENDERED 
during the period ended June 21. 2001, as follows: 


Client Meeting 

Computer Research 

Courier 

Duplicating 

Facsimile 

Taxi 

Telephone 

Travel 


$ 73.37 
200.45 
8.00 
654.50 
84.36 
30.39 
626.10 
4,511.69 


Goods ami Services Tax 
Total Due in Canadian Dollars 


41,232.79 


630.27 2.8?SAD) 


This invoice may be paid in U.S. Currency: v 

sitb/XsB 

i. . ...A, i.f ;. 


I gerfflangrtSM bcoimnittEe on ]inp.i;. fl .i.. n . 

EXHIBIT #3ST» 
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BLAKE, Cassels & Graydon LLP 


Suite 5500. EeSt Tower. Bankers Kail 
$5*. 2nd Street $\V. 

Caig&ry, Alberts, Cssatla 
T2P4J8 

Telephone: 403.260.5603 
Facsimile: 4O3.36O.97Q0 


INVOICE 

Please write invoice 
numbers) on cheque. 

Page: l 


June 21. 2001 


Enron North America Corp. 

14D0 Smith Street 

invoice: 

918838 

E83882 

Silling Lawyer: 

Fournier. Danisl 

Houston, TX 77251-1133 

GST flo.: 

R1193SS773 

U.S. A. 

Client; 

0008441 1 

Attention: Gareth Bahlmann 

Genera! Counsel 

Maher: 

goooig 


Re; Project Slapshot 

FOR PROFESSIONAL SERVICES RENDERED 
during the period ended June 21. 2001. as foBows: 


Total Pecs 

Disburs e men ts subject to GST 

Client Meeting 

Computer Research 

Courier 

Duplicating 

Facsimile 

Taxi 

Telephone 

Travel 


Goods and Services Tax 
Total Due in Canadian Dollars 


$582,851.00 


$ 73.37 
2C0.4S 
8.00 
654.50 
84.36 
30.39 
62810 
4,511.60 


$6,188.85 



S 630.272 65 CAD 


This invoice may be paid in U.S. Currency: 


EC 003000792 
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From: Laura Scurlock 
Subject: Campagnie Papiers Stadacona 


Interoffice 

Memorandum 


Department: 

Date: 


EWS - Tax Planning 
October 30, 2001 


FACTS 


Compagnie Papiers Stadacona has obtained a loan on which Enron is a guarantor. The interest rate on 
the loan is going to increase, and Enron has agreed to pay to the lender the difference between the current 
interest rate and the rate after the increase. Enron would like to take a deduction for this increase as a business 
expense under section 162 of the Internal Revenue Code (“Code”). 


ISSUE 


Can Enron take a deduction for the interest expenses paid on behalf of a subsidiary? 


BRIEF ANSWER 


Enron can deduct the interest paid by them as interest expense under section 1 62 of the Code if it shows 
that the expense was motivated by the purpose of protecting and promoting its own business. 


ANALYSIS 


Section 162 of the Internal Revenue Code allows a taxpayer to take as a deduction all expenses paid or 
incurred during the tax year that are ordinary and necessary in carrying on any trade or business. In most in 
stances, expenses incurred or paid for the benefit of another taxpayer are not deductible under Section 162. The 
expenses paid are treated as capital contributions to the entity. However, in 1967 a landmark decision in Lohrke 
v. Commissioner, 48 T.C. 679 (1967), allowed a taxpayer to deduct someone else’s expenses. In this case a 
taxpayer owned a patent for a fiber manufacturing process and was in the trade or business of licensing it to 


Respect 


Integrity 


Form 000-463-1 (7/32) 
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other companies. He also owned a substantial interest in a company that used his process to manufacture fiber. 
The company was in poor financial condition and when the company sent some defective fiber to a customer, 
the taxpayer personally paid for the loss that the customer suffered. The deduction was allowed because the 
court found that under the circumstances, the petitioner’s payment was an ordinary and necessary expense of 
carrying on his licensing business. The court noted that in a number of cases, the courts have allowed 
deductions when the expenditures were made by a taxpayer to protect or promote his own business, even though 
the transaction giving rise to the expenditures originated with another person and would have been deductible 
by that person if he had made the payment. The court also noted that the crucial and controlling factor lies in 
determining whether the acts done and the expenditures made were motivated by a purpose to protect or 
promote the taxpayer’s business or were made as an investment in a new enterprise. 

Many other courts have also found where expenditures have been made to protect existing goodwill they 
are deductible. For example, in C. Dorris H Pepper , 36 T.C. 886 (1961), acq. 1962-1 C.B. 4, the taxpayers 
were engaged in a partnership for a general legal practice. The taxpayers took a deduction for a payment made 
to the creditors who were obtained by a client through fictitious means. The court allowed the deduction and 
stated that the expenditures were essential to the continuance of the taxpayer’s practice and for the protection of 
their means of livelihood. The court noted that expenditures by a taxpayer to protect an established business are 
fully deductible as ordinary business expenses. In addition, in Lutz v. Commissioner, 282 F. 2d 614 (5 th Cir. 
1960), a Court of Appeals allowed an individual a deduction for the expenses of a corporation that he paid. In 
this case, the court allowed the deductions, saying that the payments were made to protect the existing goodwill 
of his individual businesses and to prevent any loss of earnings that might result from destroying such goodwill. 

In order for Enron to deduct as an interest expense under section 1 62 of the Code, any interest paid by it 
on behalf of CPS, Enron must show that paying the expense was an ordinary and necessary part of its own 
operations. It must demonstrate that the payment was made to protect and promote Enron’s own business rather 
than invest in a new enterprise of CPS. Enron may be able to show this by demonstrating that it was necessary 
for its own business for CPS to obtain the funding at a specified rate and for them to guaranty the loan. Enron 
may also want to demonstrate any adverse consequences, which may have resulted if CPS did not obtain the 
necessary funding. As long as Enron is able to demonstrate these things, it should be able to deduct the 
payment as an interest expense under section 1 62 of the Code. 


Respect 
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Vinson &Elkms 


The Chase Manhattan Bank (Texas) Client/Matter Number CHA’ 

6CG Travis. 7th Floor Invoice Number 20192 

Houston, TX 77252 Billing Attorney Kenre 


Re: Project Slapshot - Enron $400,000,000 Structured Financing 


REMITTANCE COPY 


Fees for services posted through June 27, 2001 
Disbursements and other charges posted through June 27. 2001 
TOTAL INVOICE 
Less payment received 
TOTAL AMOUNT DUE 


❖ Please return this page with your payment ❖ 

Total amount (payable in U.S. dollars) due by August 4, 2001 


FOIA Confidential 
Treatment Requested 
byJPMC 


Permanent Subcommittee on Investigations 

EXHIBIT #383y 


15 5SC22 
731 

th iVI Anderson 


5513.472.50 
10.255,01 

5523.727.51 
-515,000.00 

$8,727.51 


E REMIT TO- P O BOX 200113 
HOUSTON. TEXAS 77216-01 13 

SENATE 

FL-03455 
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Walton, Chris 


McDowell, Doug 

Wednesday, December D5, 2001 1:43 PM 
Coulter, Jodi 
RE: Slapshot 


On top of it--just called Lou and waiting for him to call me back. He continues his 
streak, of stating the obvious. Had called Julia yesterday about Slapshot in general and 
had not received a call back from her as the message had apparently been forwarded to Lou. 

DM 

Original Message — 

From: Coulter, Jodi 

Sent: Wednesday, December 05, 2001 1:38 PM 
To s McDowell,- Doug - 

Subject : FW: Slapshot 


From: 

Sent: 

To: 

Subject: 


Just wanted you to know this was forwarded to Bill and me. You are working on this, 
right? 

Original Message — - — 

From: Stoler, Lou 

Sent: Wednesday, December 05, 2001 1:33 PM 
To: Coulter, Jodi; Brown, Bill W. 

Subject: FN: slapshot 


fyi....are response needs to be developed based on the 'legal analysis of the rights and 
remedies .... i am waiting for folks to call so we can make the decisions 

Lou 

Original Message 

From: Stoler, Lou 

Sent: Wednesday, December .05, 2001 1:31 PM 

To: 'sylvia.baker@weil.com'; ' Charles. harrelloweil. com’ 

Cc: McDowell, Doug 
Subject: slapshot 


we are told that the slapshot lender has called a default; julia has asked me to get 

involved to sort thru this from the legal side we need to have a meeting asap .... who 

is reviewing the slapshot documents re rights and remedies... i have a call into Charles _a§ 
well...doug, pis call me asap since you are the most knowledgeable thanks 

Lou 


Permanent S ubcommi ttee on Investigations 
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Interoffice 
Memorandum 

Privileged and Confidential 

To: Fite 

frem: Morris Clark/Jeff Blumenthal Department: EWS - Tax 

Subject: Proposed Sale of Stadacona Mill - Restructuring Steps Date: December 11, 2001 



The purpose of this memorandum is to provide you with a brief description of the 
necessary steps that should be undertaken to dispose of the Stadacona paper mill (“Mill") 
in a tax efficient manner, implementation of the various steps should allow Enron to 
effectively save $ MM in cash taxes on the disposition of the Mill. 


By way of background, Enron Industrial Markets f'EIM")’ acquired the shares of 

Compagnie Papier de Stadacona ("CPS”), the owner of the Mill, on March , 2001 for a 

purchase price of $3 50 MM. EIM financed the acquisition of the Milt with a $350MM 
bridge loan from Enron Corp. Subsequent to the acquisition of the Mill, Enron entered into 
a complex five year financing arrangement with JP Morgan/Flagstaff ("Project Slapshot") 
to replace the bridge financing. 


Enron is considering a proposed transaction to dispose of the Mill for S300MMT Since the 
Mill has a tax basis of $75MM 3 , the proposed transaction would result in a S225MM tax 
gain (approximately $67MM in cash tax) to Enron. The following restructuring steps 
should help Enron alleviate the cash tax impact of the proposed Mill disposition. % (L.U- ’ ./ 

, .V 1 - f'W'.V 

I. Restructuring Steps 




The following restructuring is intended to transfer ownership of the' Mill from CPS to Enron 
Canada Corp. (“ECC") prior to the disposition. ECC has significant tax losses 
(approximately $1 B) that are unlikely to be otherwise used given the current state of 
operations. Once the Mill is owned by ECC, the gain triggered by the disposal of the Mill 
can be sheltered by the significant tax losses at the..ECC level. 




' EIM effectuated the CPS acquisition thrcugh^eSundance partnership, an off-balance sheet vehicle owned 
by EIM and Salomon Smith Barney, 


2 Enron is unable to dispose of the CPS shares because of issues associated with the complexity of the 
Project Slapshot financing. More specifically, it is unlikely that Project Slapshot can be terminated and 
"cleaned up” in time to get the purchaser comfortable with acquiring CPS shares. 


3 Unfortunately, Canadian tax law did not provide for a “338(h)(10) type" analog -- as such, the purchase price 
could not be allocated to the tax basis in the Mill. Rather, Canadian tax law provided that the Mill have a 
carryover tax basis of $75MM. 


EC 003000823 
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St ep 1- Enron Corp. would acquire all of the CPS shares from BV1 in exchange for a 
Note equal to the fair market value of CPS. 

Legal Documents: Share Purchase Agreement executed by CPS and Enron Corp. 

Tax Analysis: Although the sale of the CPS shares should result in taxable gain of 

approximately $ MM, such gain should not be recognized in either the U.S., Canada or 

the Netherlands because of certain Treaty provisions contained in the treaties. As 

such, Enron’s acquisition of the CPS should not have any tax impact. 

Step 2 ; CPS, ECC and Enron Canada Power Corp (“ECPC”) will be amalgamated to 
form Amalco. ■ 

Legal Documents: Amalgamation (Merger) Agreement to be executed by CPS, 
ECC, and ECPC. 

Tax Analysis: The Amalgamation will be done a tax-free basis for Canadian tax 
purposes. 

Step 3 : Amalco will sell the Mill to the Purchaser for $300MM. 

Legal Documents: Asset Purchase Agreement to be executed by Amalco and 
Purchaser. 

Tax Analysis: Sale of the Mill will result in $225MM tax gain; however, losses at 
Amalco (from ECC) will be available to offset such gain. 

In addition, Purchaser is entitled to a full “step-up" basis equal to the purchase price. As 
such. Purchaser should be motivated to pay an increased purchase price representing the 
value of the increased asset basis (value of additional depreciation benefits). 

Once you have had an opportunity to review this memorandum, please give either Morris 
(ext. 3-5846) or Jeff (ext. 3-5777) a call with any questions that you may have. 

MRC 
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MEMORANDUM 


SUBJECT TO SOLICITOR/CLIENT PRIVILEGE 
DRAFT FOR DISCUSSION PURPOSES ONLY 

C Morris Clark (Enron North America 
Corp.) 

Jeff Blumcnthni (Enron North 
America Corp.) 

Steve Douglas (Enron North America 
Corp.) 

Peter Keohane (Enron Canada Corp.) 
Robert Anderson (firm) 

Brock Gibson (firm) 

Mungo Uardwickc-Brown (firm) 
Mike Knapp (linn) 


DATE: December 6, 200 1 

C/M No.: CPS/New 

RE: Slapshot Restructuring/CPS Sale 


TO: File 


FROM: Wallace Y. Shaw 


Following is a summary of potential transactions and issues arising from the unwind of the 

Slapshot structure and the potential disposition of the CPS Mill (all amounts in $ U.S.). 

A. ASSUMPTIONS 

1. Flagstaff and Hansen have set off the principal amount of the loan owing to Flagstaff 
against the Assumption Payment due by Flagstaff. Hansen, therefore, now owes 
Flagstaff approximately $.5 billion (representing the make-whole payment). However, 
Flagstaff has no right to go after CPS in respect of this obligation. Hansen also has a 
receivable from CPS for $1.5 billion plus a contingent obligation to pay a make-whole 
payment if that loan is repaid early (which would be approximately $.5 billion if the loan 
were prepaid today) and has issued $1.5 billion in preferred shares to Newman. 

2. Newman owns $1.5 billion in preferred shares of Hansen and has issued preferred shares 
of approximately $1 billion plus a contingent make-whole payment (approximately $.3 
billion if prepaid today) to ECPC. 



3041091 1. 1 
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3. CPS owes SI. 5 billion to Hansen (plus contingent make-whole payment and has a 
receivable from ECPC of approximately $1 billion plus contingent make-whole payment. 
It owns the Mill worth approximately $.5 billion and the common shares of Hansen and 
Newman. 

4. fcCPC owns the power purchase contract (worth approximately SI 50 million) and owns 
approximately $800 million of preferred shares of Enron Canada together with the $1 
billion plus contingent make-whole payment of preferred shares of Newman. It has also 
issued $1 billion of preferred shares to Enron Canada. 

5. Enron Corp. has "swept" approximately $200 million from Enron Canada and ECPC. 
This Memorandum does not deal with this transaction. 

6. Enron Canada, after liquidating its contracts (assume net value of 0), will have $1 billion 
of its preferred shares held by Enron Corp. and $800 million of its preferred shares held 
by ECPC. It will own the common shares and $1 billion of preferred shares issued by 
ECPC and will have approximately $1 billion of tax losses. 

B. GUIDING PRINCIPLES 

1. Flagstaff has a claim against Hansen for $.5 billion. However, it cannot pursue the CPS 
Note held by Hansen in satisfaction of that claim. It can claim against any other assets 
that Hansen (or a successor of Hansen) may own. It is therefore critical that Hansen 
remain as a separate entity and not have any assets other than the CPS Note. 

2. It is intended that the Mill held by CPS be sold. Initially it was proposed that the sale 
would take place by way of a sale of the shares of CPS with the gain being sheltered by 
Treaty protection. However, due to the significant tax issues arising as a result of the 
Slapshot structure, it is unlikely that CPS could be "cleaned up" enough for a purchaser to 
acquire the shares of CPS. Similarly, significant tax issues would arise with respect to 
any structure pursuant to which the Mill would be moved to a new clean sister company 
of CPS. Approximately {$300] million of income will arise on an asset sale of the Mill. 

3. The $1 billion of tax losses in Enron Canada are unlikely to be used other than to shelter 
the sale of the Mill (it is unlikely that new business which would generate income to use 
the losses will be carried on through the existing Enron Canada). 

4. Due to potential tax liabilities in Hansen and Newman, both companies should continue 
to exist as separate entities. 

a PROPOSED TRANSACTIONS 
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1 . Hansen will waive future interest and the contingent make-whole payment under the CPS 
Note. It is important that this amount not be paid (since any payment would be available 
to Flagstaff). It is also important that this obligation be waived so that it is not on the 
balance sheet of CPS (or its successor) when determining its solvency and ability to 
repatriate funds by way of dividend or otherwise. The waiver gives rise to a number of 
tax issues (memo to come). However, there is a relatively strong basis which will not 
result in any net income or tax payable as a result of the forgiveness. 

2. CPS will then waive future interest and the contingent make-whole payment under the 
ECPC Note. Once again, tax issues arise from the waiver, but there is a strong position 
that the waiver does not give rise to net income or tax payable. ECPC will not, however, 
waive the future dividends and contingent make-whole payment component of the 
Newman preferred shares. Due to the guarantee and setoff arrangements between CPS, 
ECPC and Newman, if there were back-to-back waivers, there is a risk Canada Customs 
and Revenue Agency ("CCRA") would take the position that the amounts were not 
waived, but were satisfied by the set off. In that case, the $.3 billion make-whole 
payment may be included in CPS's income without an offsetting deduction. 

3. Enron Corp. would then acquire all of the common shares of CPS from its BV 
shareholders for a Note equal to the fair market value of CPS (which should be 
approximately $.5 billion). The gain on this sale should be Treaty protected and a 
Section 1 16 Certificate will be required on the acquisition. 

As an alternative to this transaction CPS, ECPC and Enron Canada could directly be 
amalgamated. However, on the amalgamation the BV shareholders of CPS would be 
required to take shares worth $.5 billion in which they would have nominal basis. To 
distribute the. proceeds from the CPS sale an amount would need to be dividended to BV 
which would give rise to a 5% Canadian withholding tax. While it may be possible to 
allocate the paid-up capital in respect of the preferred shares held by Enron Corp. to the 
shares issued to the BV parents on the amalgamation (in which case the distributions 
would be treated as a Treaty protected capital gain as opposed to a dividend subject to 5% 
withholding), such an allocation is based upon an administrative position of CCRA which 
is in a state of flux such that it may well be challenged under GAAR. It would therefore 
be preferable to have Enron Corp. acquire the CPS shares from the BV shareholders. It is 
clear that on the amalgamation the high cost base and paid-up capital in the Enron 
Canada preferred shares will be merged with the value represented by the CPS shares. 

As a second alternative Enron Canada could acquire the shares of CPS in exchange for a 
secured Note payable to BV. Such an acquisition would give rise to an immediate 5% 
withholding tax obligation equal to the amount of the Note (i.e. the same withholding as 
would arise on the amalgamation). However, it would give BV a secured claim against 
Enron Canada (and ultimately Amalco) which would facilitate the repatriation of the 
proceeds from the sale of the Mill to the United States. 
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We understand that there is a 5% withholding tax on any amounts distributed by the BV 
shareholders to Enron Corp. However, since the CPS shares represent effectively all of 
the value ($.5 billion) of CPS and ECC combined, it will be necessary that the BV 
companies receive the $.5 billion. Any attempt to artificially diminish the value of the 
CPS shares and allocate that value to the ECC preferred shares on the amalgamation 
would be subject to numerous anti -avoidance provisions under Canadian tax law. 

4. After Enron Corp. has acquired the CPS shares, CPS, ECPC and Enron Canada will be 
amalgamated to form Amalco. ECPC is included in the amalgamation to simplify the 
structure and to access the additional losses in ECPC created on the sale of the PPA. By 
including ECPC in the amalgamation, the inter-corporate note between CPS and ECPC 
disappears and the cross preferred shareholdings between Enron Canada and ECPC also 
disappear without adverse lax consequences. We understand it may be possible that 
ECPC will be taxable in its current year as a result of income earned from the PPA. It 
may be desirable to have a taxation year end of ECPC prior to the sale of the PPA in 
which the capital cost allowance claim in respect of the PPA could be used to shelter all 
or a portion of that income. ECPC would then be amalgamated with Enron Canada prior 
to the distribution of the PPA such that any gain arising on the sale of the PPA (which 
gain may arise as a result of the CCA claim in the previous year) could be sheltered with 
Enron Canada's losses. 

5. A variation to the above series of transactions would see the acquisition of the CPS 
shares and the amalgamation of the corporations into Amalco prior to the waivers 
described in 1 . and 2. above. By doing so the relatively small risk that the waiver of the 
contingent make-whole payment could give rise to income in CPS would be mitigated by 
the ability to use the existing losses of Enron Canada to shelter that income. However, 
this alternative may be restricted by the ability to conclude that Amalco will be solvent 
following the amalgamation if the contingent make-whole payment has not been waived. 

6. The Mill would then be disposed of by Amalco using the Enron Canada losses to shelter 
the gain. Since the purchaser of the Mill is now acquiring assets with full basis, the 
purchase price should go up. This also avoids the purchaser having to get comfortable 
with acquiring the "baggage" in CPS. 

7. Following the amalgamation Amalco would own all of the shares of Hansen and 
Newman. The Newman preferred shares would be amended to such that they became 
common non-cumuiative dividend preferred shares with terms similar to the Hansen 
preferred shares. At some future date Newman could be amalgamated into Amalco. 
However, we would recommend that amalgamation be delayed until at least one year 
after the Mill has been disposed of and the proceeds distributed. Hansen should remain 
separate so long as the Bank's claim is alive. 
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This memo is for discussion purposes only. Further detailed analysis will be required before 
implementation. 
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Blake, Cassels & Graydon llpQ 

MEMORANDUM 


SUBJECT TOSOLICITOR/CLIENT PRIVILEGE 
DRAFT FOR DISCUSSION PURPOSES ONLY 


TO: 

File 

FROM: 

Wallace Y. Shaw 

DATE: 

December 6, 2001 

C/M No.: 

83829/68 

RE: 

Slapshot Restructuring/CP S Sale 


Following is a summary of potential transactions and issues arising from the unwind of the 

Slapshot structure and the potential disposition of the CPS Mill (all amounts in $ U.S.). 

A. ASSUMPTIONS 

1 Flagstaff and Hansen have set off the principal amount of the loan owing to Flagstaff 
against the Assumption Payment due by Flagstaff. Hansen, therefore, now owes 
Flagstaff approximately $.5 billion (representing the make-whole payment). However, 
Flagstaff has no right to go after CPS in respect of this obligation. Hansen also has a 
receivable from CPS for $2 billion (including make-whole payment) and has issued $1.5 
billion in preferred shares to Newman. 

2. Newman owns $1.5 billion in preferred shares of Hansen and has issued preferred shares 
of approximately $1.3 billion (including make-whole payment) to ECPC. 

3. CPS owes $2 billion to Hansen and has a receivable from ECPC of approximately $1.3 
billion (including make-whole payment). It owns the Mill worth approximately $.5 
billion and the common shares of Hansen and Newman. 

4. ECPC owns the power purchase contract (worth approximately $ 1 50 million) and owns 
approximately $800 million of preferred shares of Enron Canada together with the $1.3 
billion (including make-whole payment) of preferred shares of Newman. It has also 
issued $1 billion of preferred shares to Enron Canada. 
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S. Enron Canada, after liquidating its contracts (assume net value of 0), will have $1 billion 
of its preferred shares held by Enron Corp. and $1 billion of its preferred shares held by 
ECPC. It will own the common shares and $800 million of preferred shares issued by 
ECPC and will have approximately $1 billion of tax losses. 

B. GUIDING PRINCIPLES 

1. Flagstaff has a claim against Hansen for $.5 billion. However, it cannot pursue the CPS 
Note held by Hansen in satisfaction of that claim. It can claim against any other assets 
that Hansen (or a successor of Hansen) may own. It is therefore critical that Hansen 
remain as a separate entity and not have any assets other than the CPS Note. 

2. It is intended that the Mill held by CPS be sold. Initially it was proposed that the sale 
would take place by way of a sale of the shares of CPS with the gain being sheltered by 
Treaty protection. However, due to the significant tax issues arising as a result of the 
Slapshot structure, it is unlikely that CPS could be "cleaned up" enough for a purchaser to 
acquire the shares of CPS. Similarly, significant tax issues would arise with respect to 
any structure pursuant to which the Mill would be moved to a new clean sister company 
of CPS. Approximately [S300] million of income will arise on an asset sale of the Mill. 

3. The $1 billion of tax losses in Enron Canada are unlikely to be used other than to shelter 
the sale of the Mill (it is unlikely that new business which would generate income to use 
the losses will be carried on through the existing Enron Canada). 

Due to potential tax liabilities in Hansen and Newman, both companies should continue 
to exist as separate entities. 

C. PROPOSED TRANSACTIONS 

1. Hansen will forgive the $.5 billion (make-whole payment) owing by CPS. It is important 
that this amount not be paid (since any payment would be available to Flagstaff). It is 
also important that this debt be forgiven so that it is not on the balance sheet of CPS (or 
its successor) when determining its solvency and ability to repatriate funds by way of 
dividend or otherwise. The forgiveness of the CPS Note gives rise to a number of tax 
issues (memo to come). However, there is a relatively strong basis which will not result 
in any net income or tax payable as a result of the forgiveness. — Hw* *> T. (rfw, ) 

2. CPS will then forgive the $.3 billion (make-whole payment) owinefto it by ECPC. Once 
again, several tax issues arise from the forgiveness, but there i^strong position that the 
forgiveness does not give rise to net income or tax payable. / ECPC will not, however, 
forgive the $.3 billion (make-whole payment) component of the Newman preferred 
shares. Due to the guarantee and setoff arrangements between CPS, ECPC and Newman, 
if there were back-to-back forgivenesses, there is a significant risk Canada Customs and 
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Revenue Agency ("CCRA") would take the position that the amounts were not forgiven 
but were satisfied by the set off. In that case, the S.3 billion would likely be included in 
CPS's income without an offsetting deduction. 

3. . | Enron Corp. would then acquire all of the common shares of CPS from its BV 
\| shareholders for a Note equal to the fair market value of CPS (which should be 
I approximately $ 5 billion). The gain on this sale should be Treaty protected and a 
1 Section 116 Certificate will be required on the acquisition. (As an alternative to this 
' transaction CPS, ECPC and Enron Canada could directly be amalgamated. However, on 
the amalgamation the BV shareholders of CPS would be required to take shares worth $.5 
billion in which they would have nominal basis. To distribute the proceeds from the CPS 
sale an amount would need to be dividended to BV which would give rise to a 5% 
Canadian withholding tax. While it may be possible to allocate the paid-up capita! in 
respect of the preferred shares held by Enron Corp. to the shares issued to the BV parents 
on the amalgamation (in which case the distributions would be treated as a Treaty 
protected capital gain as opposed to a dividend subject to 5% withholding), such an 
allocation is based upon an administrative position of CCRA which is in a state of flux 
such that it may well be challenged under GAAR. It would therefore be preferable to 
have Enron Corp. acquire the CPS shares from the BV shareholders. It is clear that on 
the amalgamation the high cost base and paid-up capital in the Enron Canada preferred 
shares will be merged with the value represented by the CPS shares. We understand that 
there is a 5% withholding tax on any amounts distributed by the BV shareholders to 
Enron Corp. However, since the CPS shares represent effectively all of the value ($.5 
billion) of CPS and ECC combined, it will be necessary that the BV companies receive 
the $.5 billion. Any attempt to artificially diminish the value of the CPS shares and 
allocate that value to the ECC preferred shares on the amalgamation would be subject to 
numerous anti-avoidance provisions under Canadian tax law. 


w tc«- • * 


After Enron Corp. has acquired the CPS shares, CPS, ECPC and Enron Canada will be 
amalgamated to form Amalco. ECPC is included in the amalgamation to simplify the 
structure and to access the additional losses in ECPC created on the sale of the PPA. By 
including ECPC in the amalgamation, the inter-corporate note between CPS and ECPC 
disappears and the cross preferred shareholdings between Enron Canada and ECPC also 
di sap pear /tfntTTadverse tax consequences. 

I yi* VtooV ) 

The Mill woukfthen be disposed of by Amalco using the Enron Canada losses to shelter 
the gain. Since the purchaser of the Mill is now acquiring assets with full basis, the 
purchase price should go up. This also avoids the purchaser having to get comfortable 
with acquiring the "baggage" in CPS. 


6. Following the amalgamation Amalco would own all of the shares of Hansen and 
Newman. The Newman preferred shares would be amended to such that they became 
common non-cumulative dividend preferred shares with terms similar to the Hansen 
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preferred shares. At some future date Newman could be amalgamated into Amalco. 
However, we would recommend that amalgamation be delayed until at least one year 
after the Mill has been disposed of and the proceeds distributed. Hansen should remain 
separate so long as the Bank’s claim is alive. 


This memo is for discussion purposes only. Further detailed analysis will be required before 
implementation. 
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(Click here and type return address and phone and fax numbers} 


Company Name Here; 


To: Jeff McMahon 

From: 

Steve Douglas 

Fax: 713 839 9324 

Pages: 

8 (including this Fax cover page) 

Phone; 

Date: 

12/21/2001 

Re: Stadacona 

CC: 


□ Urgent □ For Review 

□ Please Comment 

□ Please Reply □ Please Recycle 


• Comments: 

Jeff, 

Included in this fax are seven pages for which we need your signature. The overall purpose of the 
documents is to prevent JP Morgan from being able to successfully assert a claim against the 
Stadacona mill. If you would, please execute each signature line on behalf of: 

1 . Compagnie Papiers Stadacona, and 

2 . Newman Investments Co. 

Thanks for your help. My colleague, Jeff Blumenthal or I follow up with you on Wednesday to obtain 
the executed versions. 

Best regards, 

Steve 
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NEWMAN INVESTMENTS CO. 

(the ACompany®) 

SPECIAL RESOLUTION IN WRITING SIGNED BY THE SHAREHOLDERS OF 
THE COMPANY PURSUANT TO SECTION 92 OF THE COMPANIES ACT 
(NOVA SCOTIA) 

WHEREAS it is desirable that the management of the business of the Company 
be vested in the shareholders, not the directors, and that certain other matters in the 
Articles of Association of the Company (the AArticles of Association®) be amended; 

NOW THEREFORE BE IT RESOLVED THAT: 

1. The Articles of Association of the Company be altered to the extent indicated in 
Schedule AA@ attached hereto where the words to be inserted in the Articles of 
Association are Adouble underlined® and the words deleted from the Articles of 
Association are Astruck out® and that after giving effect to these changes by the 
passing of this special resolution, the Articles of Association, as amended and 
restated, will be in the form of the Articles of Association annexed hereto as 
Schedule AB@. 

2. Any Shareholder of the Company is hereby authorized to execute a certified copy 
of this special resolution and to cause its filing with the Registrar of Joint Stock 
Companies. 


CERTIFICATE 

I, COMPAGNIE PAPIERS STADACONA, shareholder of NEWMAN 
INVESTMENTS CO., hereby certify that the foregoing is a true copy of a Special 
Resolution dated the 21 st day of December, 2001 signed by the shareholders of the 
Company in the manner authorized by law and that such Special Resolution is now in full 
force and effect. 


COMPAGNIE PAPIERS STADACONA 


Per 
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Date 


Name: 

Title: 
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NEWMAN INVESTMENTS CO. 

(the ACompany®) 

SPECIAL RESOLUTION IN WRITING SIGNED BY THE SHAREHOLDERS OF 
THE COMPANY PURSUANT TO SECTION 92 OF THE COMPANIES ACT 
(NOVA SCOTIA) 

WHEREAS it is desirable that the management of the business of the Company 
be vested in the shareholders, not the directors, and that certain other matters in the 
Articles of Association of the Company (the AArticles of Association®) be amended; 

NOW THEREFORE BE IT RESOLVED THAT: 

1. The Articles of Association of the Company be altered to the extent indicated in 
Schedule AA@ attached hereto where the words to be inserted in the Articles of 
Association are Adouble underlined® and the words deleted from the Articles of 
Association are Astnick outs and that after giving effect to these changes by the 
passing of this special resolution, the Articles of Association, as amended and 
restated, will be in the form of the Articles of Association annexed hereto as 
Schedule AB@. 

2. Any Shareholder of the Company is hereby authorized to execute a certified copy 
of this special resolution and to cause its filing with the Registrar of Joint Stock 
Companies. 

DATED and effective as of the 21 st day of December, 2001. 

COMPAGNIE PAPIERS STADACONA 


Per: . 

Name: 

Title: 

ENRON CANADA POWER CORP. 


Per: _ 
Name: 
Title: 
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EXTENSION 


WHEREAS Enron Canada Power Corp. is the owner of certain Class A Preferred Shares (the 
"Debenture Shares") of Newman Investments Co.; and 

WHEREAS pursuant to the terms of the Debenture Shares a dividend (the "Dividend") is 
payable on the Debenture Shares on December 24, 2001 ; and 

WHEREAS the parties have agreed that it is in their best interest to extend the payment date of 
the Dividend to March 24, 2002. 

NOW THEREFORE IT IS HEREBY AGREED that the payment date in respect of the 
Dividend is extended to March 24, 2002 and that such extension does not constitute a default 
under the Debenture Shares. 

DATED the 21 st day of December, 2001. 


ENRON CANADA POWER CORP. 


Per: 

Per: 


NEWMAN INVESTMENTS CO. 

BY ITS SHAREHOLDER COMP4 
PAPIERS'&I’ADACONA , l 
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EXTENSION 


WHEREAS Enron Canada Power Corp. is the debtor to Compagnie Papiers. Stadacona pursuant 
to a Note dated June 22, 2001 (the "Note"); and 

WHEREAS pursuant to the Note a payment of interest is required on December 24, 2001 (the 
"Interest Payment"); and 

WHEREAS the parties have agreed that it is in their mutual best interest that the payment date 
for the Interest Payment be extended to March 24, 2002. 

NOW THEREFORE IT IS HEREBY AGREED that the payment date in respect of the 
Interest Payment is extended to March 24, 2002 and that such extension does not constitute a 
default under the Note. 

DATED the 21 st day of December, 2001. 

ENRON CANADA POWER CORP. 


Per: 

Per: 
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EXTENSION 


WHEREAS Compagnie Papiers Stadacona is the debtor to Hansen Investments Co. pursuant to 
a Note dated June 22, 2001 (the "Note"); and 

WHEREAS pursuant to the Note a payment of interest is required on December 24, 2001 (the 
"Interest Payment"); and 

WHEREAS the parties have agreed that it is in their mutual best interest that the payment date 
for the Interest Payment be extended to March 24, 2002. 

NOW THEREFORE IT IS HEREBY AGREED that the payment date in respect of the 
Interest Payment is extended to March 24, 2002 and that such extension does not constitute a 
default under the Note. 

DATED the 21“ day of December, 2001 . 


COMPAGNIE PAPIERS STADACONA 



HANSEN INVESTMENTS CO. 

BY ITS SHAREHOLDER COMPAGNIE 
PAPIERS STADACONA 
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HANSEN INVESTMENTS CO. 

(the ACompany®) 

SPECIAL RESOLUTION IN WRITING SIGNED BY THE SOLE 
SHAREHOLDER OF THE COMPANY PURSUANT TO SECTION 92 OF THE 
COMPANIES ACT (NOVA SCOTIA) 

WHEREAS it is desirable that the management of the business of the Company 
be vested in the shareholders, not the directors, and that certain other matters in the 
Articles of Association of the Company (tire AArticles of Association®) be amended; 

NOW THEREFORE BE IT RESOLVED THAT: 

1. The Articles of Association of the Company be altered to the extent indicated in 
Schedule AA@ attached hereto where the words to be inserted in the Articles of 
Association are Adouble underlined® and the words deleted from the Articles of 
Association are Astruck out@ and that after giving effect to these changes by the 
passing of this special resolution, the Articles of Association, as amended and 
restated, will be in the form of the Articles of Association annexed hereto as 
Schedule AB®. 

2. Any Shareholder of the Company is hereby authorized to execute a certified copy 
of this special resolution and to cause its filing with the Registrar of Joint Stock 
Companies, 


CERTIFICATE 

I, COMPAGNIE PAPIERS STADACONA. shareholder of HANSEN 
INVESTMENTS CO., hereby certify that the foregoing is a true copy of a Special 
Resolution dated the 21 st day of December, 2001 signed by the sole shareholder of the 
Company in the manner authorized by law and that such Special Resolution is now in full 
force and effect. 


COMPAGNIE PAPIERS STADACONA 


Per: _ 

Date Name: 

Title: 


ECOWAS 
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HANSEN INVESTMENTS CO. 

(the ACompany@) 

SPECIAL RESOLUTION IN WRITING SIGNED BY THE SOLE 
SHAREHOLDER OF THE COMPANY PURSUANT TO SECTION 92 OF THE 
COMPANIES A CT (NOVA SCOTIA) 

WHEREAS it is desirable that the management of the business of the Company 
be vested in the shareholders, not the directors, and that certain other matters in the 
Articles of Association of the Company (the AArticles of Association®) be amended; 

NOW THEREFORE BE IT RESOLVED THAT: 

1 . The Articles of Association of the Company be altered to the extent indicated in 
Schedule AA@ attached hereto where the words to be inserted in the Articles of 
Association are Adouble underlined® and the words deleted from the Articles of 
Association are Astruck out@ and that after giving effect to these changes by the 
passing of this special resolution, the Articles of Association, as amended and 
restated, will be in the form of the Articles of Association annexed hereto as 
Schedule AB@. 

2. Any Shareholder of the Company is hereby authorized to execute a certified copy 
of this special resolution and to cause its filing with the Registrar of Joint Stock 
Companies. 

DATED and effective as of the 21 s ' day of December, 2001. 

COMPAGNIE PAPIERS STADACONA 


Per: 

Name: 

Tide: 

Being the sole shareholder of the 
Company 

To the extent that Newman Investments Co. may be a shareholder of the Company and 
may be entitled to vote on the above resolution, Newman Investments Co. hereby 
assents to the above resolution: 


NEWMAN INVESTMENTS CO. 


Per: 

Name: 

Title: 
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Blake, Cassels & Graydon llp|~J 

MEMORANDUM 

SUBJECT TO SOLICITOR/CLIENT PRIVILEGE 
VIA E-MAIL 


TO: 

File 

C David Barbour (Andrews & Kurth) 

Muriel McFarling (Andrews & 

Kurth) 

Charles Harrell (Weil, Gotshal & 
Manges) 

Dan Hurson (Weil, Gotshal & 
Manges) 

Jeff Blumenthal (Enron Coip.) 

Peter Keohane (Enron Canada Corp.) 
Robert Anderson (firm) 

FROM: 

Wallace Y. Shaw 


DATE: 

January 1 6, 2002 


CIU No.: 

84411/16 


RE: 

Slapshot Structure, Current Status Issues and Proposed Transactions 


A. Original Slapshot Structure 

1. Flagstaff (a U.S. subsidiary of Chase) loaned approximately $1.3 billion dollars (all 
amounts are in U.S. dollars) to Hansen (a Nova Scotia unlimited liability corporation 
which is a wholly-owned subsidiary of CPS) (the "Hansen/Flagstaff Loan"). 

2. Hansen loaned $1.3 billion to CPS (the "Hansen/CPS Loan"). At the time CPS was 
owned by a BV parent which was in turn owned by a partnership, the majority interest of 
which was held by Enron Corp. As we understand it, CPS is now wholly-owned (directly 
or indirectly) by Enron Corp. 

3. CPS used approximately $300 million of the proceeds from the Hansen/CPS Loan to 
repay a loan it had made to acquire its Paper Mill. CPS then loaned the remaining $1 
billion to Enron CanadaPower Cotp. ("ECPC") (the "CPS/ECPC Loan”). ECPC is a 
wholly-owned subsidiary of Enron Canada Corp. ("Enron Canada"), except for one 
nominal value Class A share which is held by Enron North.America (the A share has a 
50% of the outstanding votes to permit incestuous shareholdings between Enron Canada 
and ECPC). 


30417353.1 


[ Permanent Subcommittee on Investigations 

EXHIBIT #383ec _ 


EC 003000044 




490 


Page 2 


4. ECPC used $200 million of the proceeds from the CPS/ECPC Loan to repay a loan it had 
made to acquire its power purchase contract (the "PPA"). It used the remaining $8 00 
million to subscribe for preferred shares of Enron Canada. Enron Canada used flpSoO^^ 
million received for its preferred shares to pay off out of the money contracts it had^Ith 
Enron North America. This payout gave rise to $800 million of losses to Enron Canada 
(the "Enron Losses”). 

5. Concurrently, Enron Corp. acquired $ 1 billion of preferred shares of Enron Canada which 
used those proceeds to acquire $1 billion of preferred shares of ECPC, which used the 
proceeds to acquire 1 billion preferred shares (the "Newman Preferred Shares") of 
Newman (a Nova Scotia unlimited liability corporation, all of the common shares of 
which are held by CPS). 

6. CPS guaranteed the payment of dividends and redemption amount of the Newman 
Preferred Shares and a Guarantee and Setoff Agreement was entered into pursuant to 
which ECPC had the right to set off redemption obligations in respect of the preferred 
shares against its obligations under the CPS/ECPC Loan. 

7. Newman used the $1 billion in proceeds from its preferred share subscription to pay $1 
billion to Fagstaff to assume its obligation to pay $1.5 billion (the "Subscription 
Payment") to Hansen as a subscription price for preferred shares of Hansen (it was 
anticipated that the payment would be made in five years time and at that time the 
preferred shares of Hansen would be issued to Newman). 

B. Events on Insolvency of Enron Corp. 

1 . The insolvency of Enron Corp. constituted an event of default under the Flagstaff/Hansen 
Loan. Flagstaff gave notice to Hansen that it had set off its obligation to make the 
Subscription Payment in satisfaction of Hansen's obligation to pay it the principal amount 
of the FlagstaffTHansen Loan. After the setoff Hansen continued to owe Flagstaff 
approximately $500 million in the form of a Make-Whole Payment under the 
Flagstaff/Hansen Loan. 

2. Concurrently, Flagstaff gave notice and signed a Put Agreement pursuant to which it put 
its right to receive the Make- Whole Payment to Enron Corp. The put arrangements were 
pursuant to the terms of a Put Option Agreement entered into at the time Slapshot was 
originally entered into. Enron Corp. is obliged to pay Flagstaff approximately $30,000 in 
consideration for the put of the Make-Whole Payment rights, but has not yet made that 
payment. 

3. Interest payments were due on the Hansen/CPS Loan and the CPS/ECPC Loan on 
December 24, 2001. The parties all agreed to defer payment of that interest until March 
24, 2002. A similar deferral was made in respect of dividend obligations on the Newman 
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Preferred Shares. These deferrals were implemented to avoid defaults under the relevant 
Loans and preferred shares. 

C. Current Issues 

1 . Has Flagstaff given up all of its rights to pursue Hansen in respect of the Make- Whole 
Payment by virtue of the Put, notwithstanding Enron Corp. has not paid the purchase 
price under the Put? Should Enron Corp. now pay the purchase price and, if so, how 
should it do it under its bankruptcy restrictions? These issues are being considered by 
U.S. counsel (David Barbour and Muriel McFarling of Andrews & Kurth and Charles 
Harrell and Dan Hurson of Weil, Gotshal). 

2. If Flagstaff continues to have a claim against Hansen, is there a risk that it can pursue that 
claim against CPS by virtue of the Hansen/CPS Loan, notwithstanding that it has 
specifically waived its rights to do so under the Put Option Agreement? 

3. If Flagstaff continues to have a claim against Hansen, can it pursue that claim against 
Newman on the basis that Hansen is an unlimited liability corporation and Newman is a 
member of that corporation, notwithstanding that Hansen has not yet issued the preferred 
shares to which Newman is entitled by virtue of the payment of the subscription price of 
those preferred shares (which occurred when Flagstaff set off its obligation to make the 
Subscription Payment against the principal amount of the FlagstaffTHansen Loan)? 

4. If Flagstaff can pursue the Make-Whole Payment claim against Newman, can it in turn 
pursue that claim against CPS on the basis that Newman is also an unlimited liability 
corporation and CPS is a shareholder of Newman, notwithstanding that it has waived its 
rights to pursue CPS under the Put Option Agreement? Can Flagstaff also pursue its 
claim for the Make- Whole Payment to ECPC which is also a shareholder of Newman? 

5. It appears that under the Nova Scotia Companies Act if Hansen and Newman are 
converted into regular companies (ie. not unlimited liability companies), their 
shareholders cease to be liable for their liabilities, including liabilities which were in 
place prior to the conversion. Consideration should be given to having Nova Scotia 
counsel provide a definitive opinion on this point. If such a conversion is made, is there a 
risk that under some equitable, insolvency or bankruptcy concept, the liability would 
nevertheless survive the conversion? Would the conversion raise a red flag to Flagstaff 
(and, if so, consideration should be given to perhaps only converting Newman and not 
Hansen)? 

6. It would also appear that if ECPC transfers the Newman Preferred Shares to CPS as 
payment in full of the CPS/ECPC Loan, ECPC will cease to be a shareholder of Newman 
and its liability in that capacity would cease at that time. Once again, consideration 


30417353.1 


EC 003000046 



492 


Page 4 


should be given to requesting an opinion from Nova Scotia counsel that ECPC would no 
longer be liable for liabilities which were in place prior to its ceasing to be a shareholder. 

7. CPS is currently attempting to sell the Mill. On the sale of the Mill it would realize 
income which would result in tax payable of approximately $100 million. From a tax 
perspective it would be preferable to merge CPS and ECC such that the gain on the sale 
of the Mill can be sheltered with the Enron Losses. However, there is a reluctance to 
merge CPS and Enron Canada while there is a potential that Flagstaff continues to have a 
claim against Hansen. Flagstaffs waiver of its rights to pursue CPS may not apply to a 
successor corporation resulting from the merger of CPS and Enron Canada. In addition, 
any assets of Enron Canada may become subject to the risks of such a Flagstaff claim. 
We would hope to remove all assets from Enron Canada prior to such a merger to 
mitigate this risk. However, it is unlikely that all assets can be removed. In particular, 
Enron Canada may have a right to an ongoing Royalty from the disposition of its trading 
business. 

The ability to remove all of the assets from Enron Canada will depend on resolving all of 
Enron Canada's outstanding creditor claims, since -the mechanism by which the funds 
would be removed from Enron Canada would be as a redemption of the preferred shares 
held by Enron Corp. The proceeds from the sale of the Mill (if it occurred through a 
merged entity) could also be repatriated using the basis in the preferred shares to avoid 
withholding tax. If CPS and ECC are not amalgamated, then the after-tax proceeds from 
the sale of the Mill would either be dividended to the BV shareholders (and subject to a 
5% withholding tax) or could be used to make payments under the Hansen/CPS Loan 
and, in turn, under the FlagstaffrHansen Loan (which would then be owned by Enron 
Corp.) However, that latter payment is a payment of the Make- Whole Payment which 
would be deemed to be interest and would be subject to 10% withholding. 

D. Proposed Transactions 

Following is a summary of the proposed transactions which would be undertaken in the perfect 

world from a Canadian tax perspective. They assume that a number of the issues described 

above are resolved satisfactorily as indicated. 

1. ECPC would tender the Newman Preferred Shares to CPS as payment in full of the 
CPS/ECPC Loan. Concurrently, the parties would waive the right of CPS to receive the 
Make- Whole Payment due under that Loan. 

2. Newman would be converted to a limited liability corporation (the conversion of Hansen 
would likely be delayed on the theory that a conversion of Hansen is more likely to come 
to the attention of Flagstaff and raise red flags). 
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The Hansen/CPS Note would be amended to eliminate the obligation to make the Make- 
Whole Payment under that Loan and to make it interest free. 


u>fT 




Once we become comfortable that Flagstaff no longer has any rights to pursue Hansen, the 
following transactions would occur: 


Enron Corp. would waive/forgive the obligation of Hansen to make the Make- Whole 
Payment which has been put from Flagstaff to Enron Corp. 

CPS would tender the Newman Preferred Shares to Hansen as .payment in full of the 
Hansen/CPS Loan. 

a/ f-fs 

The BV shareholder of CPS would sell-their shares of CPS to Enron Corp. The gain on l— -/Wcle/* 

this sale should be Treaty protected. \ b<w-KJk 

*■!»<* 

CPS and Enron Canada would be amalgamated and the Mill would be sold with the gain 
on the sale sheltered by the Enron Canada Losses. 




* 

r 


On the amalgamation of CPS and Enron Canada, Enron Corp. would receive a single f 
class of shares, the paid-up capital of which would include the $1 billion paid-up capital 
in the existing preferred shares of Enron Canada. The cost base in the share would _ 
include the $1 billion cost base in the preferred shares plus its cost base in the shares of ” 
CPS acquired from the BV shareholders. The proceeds from the sale of the Mill could 
then be repatriated to Enron Corp. as a return of capital in respect of these shares. 

Prior to the amalgamation, to the extent possible, all assets of Enron Canada would be 
distributed to Enron Corp. as a partial redemption of the preferred shares of Enron 
Canada held by Enron Corp. 


WYS/bf 
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Georgs Sena 
01/18(2002 09:53 AM 



JP Morgan Global Synrficatid Financa, Ge0rge.Senc2gJPM0rgifi.ccm 713-21 6-3079 Fax Number: 713-2IM5B3 

Tc Donna McGroarty/CHASE§CHASE 

cc Gina Hardwick/CHASE&CHASE 

Subject: Rc Flagstaff Cammitmertt and Fee Lett® 

Given the sensithrity to the Enron name and this transaction in particular, I would suggest writing this up as an exception. 
Donna McGroarty 


♦ 


Donna McGrnarty 
01/16(2002 02:32 PM 




Syndications 713-216-3617 Fax Numb®: 71331 8-2291 
To: George Sarice/CHASE§CHASE 

cc: Gina Hanh*nck/CHASE@CHASE 

Subject: Re Flagstaff Commitment and Fee Lett® 

George, I still need the Fee Lett® the dub banks signed. 1 have checked with Rob Traband, Bruce Hendrick, Eric Peiffer, and Ozde at 
V&E. Is there anyone else 1 should check with7 please advise, thanks, Donna 


— Forwarded by Donna McGroarty/CHASE on 01(16(2002 02:40 PM 


* 


Donne McGroarty 
01(15/2002 09:14 AM 



Svndications 713-216-3B17 Fix Number: 713-21 8-2291 

Tc Robert Traband(CHASE@CHASE 

cc Gina Hardwick/CHASEgCHASE 

Subject: Rk Ragxtaff CommitmeiTt and Fes Lett® 

Rob, i have received the fully executed commitment letter from Eric. Do you have the fee letter? Please let me know either way so that I 
may close out my file, thanks, Donna 

— Forwarded by Donna McGroartyfCHASE on 01/15(2002 09:23 AM — 1 


‘•^Sa.-b'ioPeiHer - r. ' 01 ) 08 ( 2002 ^ 0 ^ 1 ^ 


Siruciured Fmanci 834-5155 Fax Number. 834-6181 

Tc Donna McGroartyiCHASE@CHASE, Bruce Hendrick/CHASE@CHASE 

cc Robert Trabaftd/CHASE§CHASE 

Subject Re: Flagstaff Commitmant and Fee Lett® 3?) 

I behave Rob has copies of both the commitment letter and fee letter as signed by the club banks. 1 have the commitment letter (1 will fax 
to you] but only have the fee letter as signed by us and Flagstaff. 




SENATE 
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To: Cheryl Dawes, Robin Veariel, Kim Chick 
Fror " : Jeff Blumenthal 

subject- project Slapshot - Quarterly Payments 


Interoffice 

Memorandum 


Depaitment: 


Date: 


EWS Tax 

November 15, 2002 


This memorandum describes each step that must be undertaken on a quarterly basis beginning on September 24. 2001 
(and continuing for each quarter thereafter for five years) to implement certain steps comprising Project Slapshot. These 
steps, and the U,S. dollar amounts to be transferred pursuant to each step, are described below. Each step described 
below should occur in the order in which it is listed. (Please note that Hansen's payment to Flagstaff described in Step 2 
below must occur before 11:00 a m.. New York City time , on September 24, 2001. Consequently. Steps 1 and 2, which 
otherwise should be Steps 6 and 7, have been changed so as to constitute Steps 1 and 2.) 

A. QUARTERLY PAYMENTS TO BE MADE ON SEPTEMBER 24, 2001 


1. Interest Payment by Compagnie Papiers Stadacona to Hansen Investments Co. 

On September 24, 2001 , Compagnie Papiers Stadacona (“CPS") 1 will pay interest to Hansen Investments Co. 
(“Hansen”) 2 pursuant to a loan agreement entered into between the two parties. The relevant information regarding 
such payment is as follows: 

Amount of payment: US$22,640,713.75 

Wiring instructions: CPS interest payment to Hansen 

2. Interest Payment by Hansen to Flagstaff Capital Corporation 

On September 24, 2001, Hansen will pay interest to Flagstaff Capital Corporation, an entity owned by JPMorgan Chase 
(“Flagstaff”) pursuant to a loan agreement entered into between the two parties. The relevant information regarding 
such payment is as follows: 

Amount of payment: US$22,603,779.47 

Wiring instructions: Hansen interest payment to Flagstaff 

3. Share Subscription by CPS of Newman Investments Co. shares 

On September 24, 2001. CPS will pay Newman Investments Co. ("Newman”) 3 in exchange for Newman common 
shares. The relevant information regarding such payment is as follows: 

Amount of payment: US$18,209,979.41 

Wiring instructions: CPS subscription of Newman common shares 

4. Dividend by Newman to Enron Canada Power Corp. 

On September 24, 2001, Newman will pay Enron Canada Power Corp. (“ECPC”) 4 a dividend on the Debenture Shares 
issued by Newman to ECPC. The relevant information regarding such contribution is as follows: 


2 CPS’s interna! company number is 1469. 

3 Hansen's internal company number is 1655. 

i Newman’s internal company number is 1656. 

ECPC's internal company number is 1048. 
Respect Intern-’*-' 




Communication 


Permanent Subcommittee on Investigations 

EXHIBIT #383gg 


Excellence 

ECX000298349 
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Amount of dividend: US$1 8,209,979.41 

Wiring instructions: Newman debenture share dividend So ECPC 

5. Dividend by ECPC to Enron Canada Corp. 

On September 24, 2001, ECPC will pay Enron Canada Corp. (“ECC”) 5 a dividend on the Class "B" Preferred Shares 
issued by ECPC to ECC. The relevant information regarding such dividend is as follows: 

Amount of dividend: US$18,237,122.02 

Wiring instructions: ECPC preferred share dividend to ECC 

6. Dividend by ECC to ECPC 

On September 24, 2001 , ECC will pay ECPC a dividend on the Class "A" Preferred Shares issued by ECC to ECPC. 
The relevant information regarding such dividend is as follows: 

Amount of dividend: US$1 8,237,1 22.02 

Wiring instructions: ECC preferred share dividend to ECPC 

7. Interest Payment by ECPC to CPS 

On September 24, 2001, ECPC will pay interest to CPS pursuant to a loan agreement entered into between the two 
parties. The relevant information regarding such payment is as follows: 

Amount of payment: US$18,209,979.41 

Wiring instructions: ECPC interest payment to CPS 

B. QUARTERLY PAYMENTS TO BE MADE DURING EACH QUARTER AFTER SEPTEMBER 24. 2001 


Payments similar to those described above will be made during each of the next nineteen quarters following September 
24, 2001, with such payments to be made on the 24 th of each applicable month (unless such day is a Saturday, Sunday 
or other day on which commercial banks in New York City are closed). This memorandum, modified to reflect the 
appropriate payment dates and payment amounts, will be circulated approximately two weeks before such payments are 
to be made. 

cc: Laura Scott 

Cathy Moehlman 
Stephen H. Douglas 
Morris Clark 
Glenn Walloch 
Troy Kosub 
Gareth Bahfmann 
John Swafford 
Jeff Herrold 
Rainier Cockrell 
Catherine Pernot 
Greg Whiting 


5 ECC's internal company number is 444. 

Your Personal Best Makes Enron Best Communicate- Facts Are Friendly Better, Faster, Simpler 

Form ooo-469-i !W 2 ) ECxQQ0298350 
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12/09/02 MON 13:1? FAS 


*43002 


sr PATTON BOGGSuf 

IHIUEM AT 111 


2550 M Street, NW 
Washington, DC 20037-1350 

facsimile 252-457-6315 
www.p9ttonfeoggs.cnm 


December 9, 2002 


Jonaihso S. Yaxowsfcr 

(202)457-6160 

jya£ows«y@!p«tonbcggs.ei>rt 


Ms. Elise J. Bean 
Staff Director: and Chief Cotinsel 
Permanent Subcommittee on Investigations 
Committee on Governmental Affairs 
199 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Elise: 

ha response to the Subcommittee’s Bubpoena dated December 2, 2002, and in accordance 
■with Item 2 of Schedule A to the subpoena, J.P. Morgan Chase & Co. (as defined in the 
subpoena, “JPMC”) has entered into one (1) transaction that wa s based on the same concept as 
■was applied in the Flagstaff transaction. The structuring fees paid to JPMC and allocated as such 
in connection with such transaction totaled $4,805,417. In. addition, the other fees payable at 
closing to JPMC consisted of a syndication allocation of $962,083 and a payment to Chase 
Trustee Services of $25,000. We believe that the Subcommittee is already well aware of the 
identity of JPMC ’s counterparty (a customer of the Bank) in the other transaction that used the 
Flagstaff concept; interviewees over the course of the past few weeks confirmed such identity to 
the Subcommit tee, and JPMC respectfully asks that the Subcommittee treat the iden tity of this 
counterparty confidentially as JPMC strongly protects the public release of all customer 
information. 

Sincerely yours, 

C^nSiivs.u, ^ , 

Jonathan R. Y&rowsky 



Wash ingtoa DC j Northern Virginia | Oallas | Denver | Boulder J Anchorage 
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Additional Points: 


Why can’t we use existing Chase SPVs to effect the transaction? 

- The client and its counsel wish to use new SPVs which have no existing obligations and axe 
prohibited from taking on additional obligations On order to isolate the liabilities of die 
transaction at hand). The client wants to protea itself from ramifications of such existing or 
future liabilities. 

- The SPV must be a corporation in order to obtain the desired Canadian tax treatment 
Existing SPVs likely are in the form of LLCs. 


Why must the SPV be bankruptcy remote? 

- In addition to other concerns, the client prefers that dre SPV be bankruptcy remote to prevent 
limitations on performance of the SPV at maturity (unwind of the transactions), including 
limitations if CMB were in bankruptcy. 


How wiH Chase account for the SPV? 

- Chase Corporate Accounting Policies has determined that the SPV will be consolidated and 
the obligation will be netted against the receivable to show a NET loan on Chase’s books, 
which is required for both accounting and tax purposes internally at Chase. 


I Per manent Subcommittee on Investigations ! 

EXHIBIT #383ji | SENATE 

TretetR^tKl 1 FL-03243 
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From: Gustavo Junqueira 

PM 


12/05/2000 12:27 


To: Gerardo Benitez/Corp/Enron@Enron, Rick Johnson/HR/Corp/Enron@ENRON, Fran L 

Mayes/HOU/ECT@ECT, Catherine Pernot/NA/Enron@ENRON, Doug McDowell/HOU/ECT@ECT, Bill W 
Brown/HOU/ECT@ECT, Michelle Cash/HOU/ECT@ECT, Mark Greenberg/NA/Enron@ENRON, Om 
Bhatia/NA/Enron@Enron, Roy Lipsett/HOU/ECT@ECT, Brenda F Herod/HOU/ECT@ECT, Ken 
Curry/HOU/ECT@ECT, Maribel Mata/Corp/Enron@Enron, Karen L Barbour/HOU/ECT@ECT, Andre 
Cangucu/ENRON_DEVELOPMENT@ENRON_DEVELOPMENT, Stephen H Douglas/HOU/ECT@ECT, 
Jeff Blumenthal/HOU/ECT@ECT, Tommy J Yanowski/HOU/ECT@ECT, Wayne Mays/PDX/ECT@ECT, 
Robert E Anderson/HOU/ECT@ECT, Eric Connor/NA/Enron@Enron, Stanley 
Farmer/Corp/Enron@ENRON, Drew Kanellopoulos/NA/Enron@ Enron, Patrick 

Mackin/Corp/Enron@ENRON, Sarah Reyna/Corp/Enron@ENRON, Timothy J Detmering/HOU/ECT@ECT, 
Jeff Donahue/HOU/ECT @ECT, Dolores Lenfest/HR/Corp/Enron@ENRON, Jodi Coulter/HOU/ECT@ECT, 
William Stuart/HOU/ECT@ECT, Ellen Su/Corp/Enron@Enron, Gary Hickerson/HOU/ECT@ECT, Fatimata 
Liamidi/NA/Enron@Enron 
cc: Jay Boudreaux/HOU/ECT@ECT 

Subject: Project Crane - Status Updated and Next Steps 


Project Crane Working Group: 

I would to inform everyone that yesterday we had a meeting with Jeff Skilling to present Project Crane and 
get his sign off on moving forward with the transaction. He liked the deal and we got the green light to 
present it to the Enron Corp. Board of Directors in the next Board Meeting on December 12th. There are 
still several issues to be resolved with the sellers (i.e. split of Port Angeles, reps & warranties, 
indemnification, tax structuring, etc.) and internally (i.e. final approvals, financing, FX hedging, etc.) but 
Jay and I would like to thank you for all the effort and hard work dedicated to this deal so far. I hope we 
are successful and can work again on the integration of the company. 

Thank you again, 

Gustavo and Jay 


Permanent Subcommittee on Investigations 


EXHIBIT #384a 
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ENRON RISK ASSESSMENT AND CONTROL 
DEAL APPROVAL SHEET 


DEAL NAME; Project Crane Date DASH Completed; 12/03/00 _ 

Counterparty; Daishowa North America Corp. RAC Analyst/Underwriter; Andre Cangueu/Karen Barbour 

Business Unit; Enron Industrial Markets (“EIM”) Investment Type; Equity 

Business Unit Originator: Bryan Burnett Capital Funding Source(s): Balance Sheet 

□Public ,123 Private Expected Closing Date: 02/15/01 

□Merchant JSStrategic Expected Funding Date: 02/15/01 

[^Conforming DNonconforming, Board Approval: BPending DReeeived DDenied ON/ A 

RAC Recommendation: DProceed with Transaction QDRctums below Capital Price □ Do not Proceed 
APPROVAL REQUESTED 

* To purchase 100% of all die issued and outstanding shares of Daishowa Forest Products Ltd. (“DFPL") and Daishowa 
Sales Limited (“DSL”). 


Capital Commitment* * $ 367.4 MM 

Good Faith Deposit*^ $ 10.0 MM 

The amount may be subject to certain customary post-closing adjustments for balance sheet fluctuations. 

The amount and the terms under which EIM will agree to post such deposit are still under negotiation. 

EXPOSURE SUMMARY 

This transaction: S367.4 MM 

Total $36? .4 MM 

DEAL DESCRIPTION 

• Daishowa North America Corp. is a 100% owned subsidiary of Daishowa Paper Manufacturing Co. Ltd., (“Daishowa”), a 
large Japanese paper company. Daishowa and Nippon Paper are in the process of being merged. Daishowa desires to sell 
certain of its interests in its North American pulp and paper operations in order to comply with its banks’ request to 
delever its balance sheet and concentrate on the combined Japanese operation. 

* DFPL directly and indirectly, owns 100% equity interest in a paper mill in Quebec City, Canada, a sawmill in LeDuc, 
Canada (located in close proximity to Quebec City), and timberlands in Ste. Aurelie, Maine (“SAT”). The Quebec mill 
was constructed in 1927 and has been modernized throughout the years to produce uncoated groundwood (newsprint) and 
directory paper as well as paperboard, utilizing wood chips and recycled paper. The total paper production of 515,000 
tonnes per year from the mill is comprised of 387,000 tonnes of newsprint, 83,000 tonnes of directory paper and 45,000 
tonnes of paperboard. The newsprint production represents about 2.2%, or the 11 * largest, of North America newsprint 
production. 

• DSL, headquartered in Toronto, Canada, currently provides marketing services to the mill in conjunction with a US 
directory paper mill owned by a DFPL subsidiary located in Port Angeles, Washington, which will not be part of EIM’s 
acquisition. The current employees of DSL that support the Quebec mill operation will remain after the acquisition. 

* SAT cunently supplies 16% of the mill’s virgin fiber needs and represents an important part of the total fiber supply. 

• The acquisition, of the Quebec mill provides Enron Industrial Markets the necessary access to physical newsprint supplies 
in order to implement its commodity trading and risk management market marking strategies for pulp & paper products. 
The hold period of the asset investment will depend on the market response to such strategies, but it is not planned to be 
longer than five years from closing. 

* Neither the technical nor the environmental due diligence performed by external consultants as well as Enron Industrial 

Market’s in-house experts revealed material concerns. 

TRANSACTION SOURCES AND USES OF FUNDS (USS MM) 


Enron Equity 

Sources 

$188.7 

Equity Acquisition 

Uses 

$360.0 

Acquisition Debt 

$178.7 

FX Hedging Unwind Cost 

4.6 

Total 

$367.4 

Fees & Expenses 
Total 

2A 

$367.4 


RETURN SUMMARY - including certain acquisition financing assumptions 


Return Components: 

PV@ 

Cumulative 




Capital Price 

IRR 

Capital Price Components 


Cash Outflows 

($186) 

- 

Risk free rate (%): 

6.10% 

Intermed. Cash Flows 

$27 

-38.31% 

Equity/Credit premium (%): 

2.31% 

Terminal Value 

$128 

12.43% 

Country Premium (%): 

0.00% 




Transaction-Specific (%): 

8.59% 

; Total NPV 


12.43% ! 

1 RAC CAPITAL PRICE: 
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TRANSACTION UFSIDES/OPTIONALITY 

• This transaction will provide Enron Industrial Markets the necessary access to physical newsprint supply in order to 
implement its strategy in making a market in physical and financial commodity trading and risk management. The 
potential benefit from trading and derivative transactions have not been included in the purchase price financial analysis. 


EXIT STRATEGY 

• The investment’s hold period will largely depend on the pace at which Enron Industrial Markets is able to implement its 
commodity trading and risk management strategies as described above without holding physical pulp and paper assets, but 
is not expected to be longer than five years from closin 


MILESTONES / CONDITIONS PRECEDENT 


Events 


Seller to provide satisfactory credit support for its obligation under the reps & warranties 


Conclusion of Share Purchase Agreement 


Investment Canada 
_C 
_Si 

On-going monitoring of investment performance 


Dates 


Prior to closin 


By 12/31/2000 


45 days after SPA si, 
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RAC Deal Approval Sheet 


Deal Name: Project Crane 


RISK MATRIX 


RISK 


Investment Valuation 

* The investment return is highly sensitive to 
newsprint price volatility. To the extent that the 
null will be unable to achieve the forecasted sales 
price due to either general market volatility or 
unexpected customer reaction to the new 
ownership, EIM’s return will be adversely 
impacted. 

• The Port Angeles, Washington paper mill will be 
sold to another investor and is not a condition to 
the completion of Enron’s transaction. The 
Quebec mill and the Port Angeles mill have been 
coordinating each mill’s respective directory paper 
production to maximize the machine efficiencies 
and to achieve a market pricing dominance. The 
resolution of this production coordination with the 
new owner and the potential strategic direction of 
the Quebec mill’s continuing production of 
directory paper may have a material impact on 
Enron’s return on this investment. 


EIM’s trading desk will work closely with DSL 
mitigate the price risks and customer relationship. 


It is not anticipated that any modification of currj 
practices will occur until at least 2003 as 2/3 of the current 
demands from directory paper from the Quebec mill are 
tied to customer supply contracts expiring in 2002. The 
remaining 1/3 of the sales are sole sourced from the 
Quebec mill. 

To assure that no margin degradation arises due 
EIM’s lack of focus on directory paper, the same 
management and sales team will be kept in place. 

EIM has arranged to meet with the potential purchaj 
of Port Angeles to coordinate the production and sales of 
directory paper from both mills. 


Management Risks 

* The current mill management is deemed to be 
adequate for on-going operations. However, there 
may be a void in the strategic management since 
EIM does not presently have personnel with 
executive management experience in the pulp and 
paper industry. 


The void in the strategic management is not deemed| 
warrant immediate concerns as the mill’s operation 
management is experienced and adequate, coupled with 
the historically stable labor relationship and production. 

As EIM continues to acquire paper & pulp assets' 
implement its business plans, it intends to hire senior 
management from the paper industry to provide tire 
necessary strategic oversights. 


Integration Risk 

* As paper & pulp mill operations is not core to 
Enron business, there exists the possibility that the 
integration of the mill operations as well as the 
corporate culture can be less effective or more 
costly than currently anticipated, thus reducing the 
benefit of the contemplated business plans. 


The mill integration will be managed by a central ij 
that oversaw the Garden State acquisition. 

EIM plans to monitor the mill operations closely 
provide an early warning of any problems. 


Financing 

• The return analysis incorporates certain financing 
assumptions, No financing commitment has been 
obtained at this point. 


Global Finance will continue its efforts in arrangj 
the financing arrangement as contemplated in the financial 
model. 


Environmental Exposure 

• Discoveries of environmental issues subsequent to 
closing may create unexpected liabilities to the 
new owner. 

* Recourse to the seller will be limited to existing 
non-compliance matters and, matters not disclosed 
or identified prior to closing but discovered during 
the extended due diligence period post closing. 


The environmental evaluation performed by Ell 
technical consultant did not indicate any material 
concerns. 

EIM continues to negotiate with the seller to ob 
market based coverage of post-closing discoveries of 
environmental liabilities, as well as the appropriate credit 
support of the seller’s ability to meet such liabilities. 
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RAC Deal Approval Sheet 


Deal Name: Project Crane 


KEY SUCCESS FACTORS 



NA 

Poor III! Excellent 

Core Business 


X 

Strategic Fit 


.... X 

Upside Potential 






X 

Management* note 




X 



Risk Mitigation 


X 


note The current management is deemed adequate for on-going operation. The need for the implementation of senior 
strategic management is currently being evaluated and will be put in place if necessary. 


OTHER RAC COMMENTS: 

* Hus acquisition is being considered for the strategic reasons of facilitating Enron Industrial Market’s business plans. The 
acquisition multiple is within the recent market trend, though the transaction will not have the benefit of synergies 
commonly expected in acquisitions by or mergers with existing industry participants. 

* The capital price, though higher than the historical equity return of paper & pulp industry, reflects the uncertainty of the 
timing and valuation of the investment upon liquidation, as well as the uncertainty regarding the expeditious execution of 
the planned debt financing strategy. This uncertainty may be mitigated through constant revaluation of the strategic fit of 
this investment within Enron Industrial Market’s business plans and the subsequent corrective actions, if any, as well as 
the successful placement of the proposed acquisition financing, which is complicated by the unsettled nature of the high 
yield markets. 

* RAC, recognizing this uncertainty and the potential capital at risk as the cost of implementing a strategic line of business, 
recommends this transaction except with respect to the direct return it provides. The indirect benefits of providing a 
catalyst to the pulp and paper trading and risk management business are difficult to quantify. 


APPROVALS 
Regional Management 
Tax 
Legal 

RAC Management 
Enron Global Finance 
ENE Management 


Name 

Jeff McMahon 

Stephen Douglas 

Mark Haedicke 

Rick Buy/Dave Gorte 
Andy Fastow/Ben Glisan 
Jeff Skilling 


Signature 


Date 


Page 4 
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RAC Deal Approval Sheet 


Deal Name: Project Crane 


Global Finance Summary (addendum to DASH) 


1. Transaction Summary: Amount ($000) 


Total Deal/Project Capital Commitment $367,400 

Less: Financing -0- 

Less: Syndication -0- 

Net Enron Investment $367,400 


2. Investment terms and pricing: S3 Market o Above Market O Below Market 

Describe (if necessary): See DASH 

3. Financing terms and pricing: El Market o Above Market O Below Market 

Describe (if necessary'): 

Likely financing terms include: 

Senior Debt * 

* $US 45.9 million Senior Debt Tranche A at 12.5% of total Capitalization, L + 300, straight line amortization, five (5) 
year tenor. 

• $US 45.9 million Senior Debt Tranche B at 12.5% of total Capitalization, L + 350, straight line amortization, five (5) 
year tenor. 


Subordinated Debt 2 

* $US 86.8 million Sub-Debt at 23.6% of total Capitalization, 1 1 %, bullet payment, 10 year tenor. ^ 

Notes: 

1 - The two tranches of Senior Debt have a cash sweep of 50% of cash flow available after schedules debt payments 
2- The sub-debt portion is contingent upon re-opening of the high-yield market. An alternative to the high-yield market would be 
institutional market (private placements) which would most likely increase pricing 100 to 1 50 basis points above the 1 1 % with a 6 to 7 
year tenor and 1% amortizing. 

Likely financial covenants include: 

• Dividend restriction of 50% of Net Income 

4. Legal or practical liquidity restrictions: El Unrestricted o Legally Restricted o Practically Restricted 

Describe (if necessary): 

5. Any recourse to Enron (other than investment): o Recourse El No Recourse 

Describe (if any): 

6a. Business unit intent to syndicate: o None El Partial (Equity) El All (Debt) 

Describe (if necessary): 

Discussions with Citibank/Salomon and Chase to syndicate 100% of debt as described above. Discussions with Bain 

Capital and other 3 r ^ party equity investors to syndicate 50% of equity. Enron plans on establishing a partnership that 
will be shared 50% by Enron and 50% by outside equity investors including Bain Capital. A structured finance alternative 


Page 5 
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RAC I>eal Approval Sheet Deal Name: Project Crane 


would be a secondary source of funding for the 3 r ^ party equity. Enron is contemplating closing the fund with Bain 
Capital and CALPERS and subsequently (after yearend) syndicating die remaining $200 million. W e are confident that 
die deal will be on market terms as validated by the Bain Capital and CALPERS investments. 
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RAC Deal Approval Sheet 


Deal Name: Project Crane 


6b. Intended Enron hold period: 

Funding not expected until February 15. It is anticipated that 100% of debt would be syndicated prior to funding and 
50% of equity dependant upon fund closing. 


6c. Likely Syndication Market: o Industry/Strategic Partner El Direct Private Equity 

El Capital Markets o JEDI o JEDI 2 

o Enserco 

o UM 1 or 2 o Condor o Margaux 

El Other: Banks and Institutions for debt as described above 

6d. Is this a JEDI 2 “Qualified Investment’’? o Yes IE) No 

7. Business unit intent to hedge investment price risk (e.g., with Raptor)? 

El None o Partial o All 

Describe (if necessary): 


Global Finance Representative: 


Signature 


Doug Mcdowell 


Date 


Global Finance Legal: 


Signature 


Jordan Mintz 


Date 
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Project Boomerang 


TRANSACTION OVERVIEW 

Enron Corp. proposes to sell (the stock/assets associated with] its paper trading business 
(“PeperCo") to SPV, a special purpose vehicle capitalized with 97% debt / 3% equity, for $250 
million on {November roc, 2000] (the “Sale Date"). SPV wifi enter into put and call arrangements 
with Enron or one af its affiliates which agreements will have exercise dates (the “Exercise 
Dates”) two weeks after the Sale Date. The put and calf arrangements wfli enfiBe SPV to put 
PaperCo to Enron or its affiliate and for Enron or its affiliate to cajl PaperCo from SPV for [$25x 
million]. See diagram below. 



E NRON CORP. 

Enron, an Oregon corporation, is an integrated natural gas and electricity company with 
headquarters in Houston, Texas. Enron's operations are conducted through its subsidiaries and 
affiliates which are principally engaged in the transportation cf natural gas through pipelines to 
markets throughout the United Stales; the generation and transmission of electricity; toe 
marketing of natural gas, electricity and other commodities and related risk management and 
finance services worldwide; and the development, construction and operation of power plants, 
pipelines and other energy related assets worldwide. As of December 31 , 1998, Enron employed 
approximately 17,800 persons. 

Enron's operations are classified into the following business segments; 

Wholesale Energy Operations and Services engages primarily h the trade and marketing of 
natural gas, electricity, and other energy sources and risk management products in North 
America and Europe, as well as energy asset investments worldwide. 

Transportation and Distribution operations engage in the transmission of natural gas across 
toe Company's nine major pipelines and the generation and distribution of electricity. 


PQIA Confidential 
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Retail Energy Services engages in the sate of natural gas and electricity directly to end-use 
customers, particularly in the commercial and industrial sectors, including the outsourcing of 
energy-related activities. 

Broadband Services was recently developed to establish a communications bandwidth trading 
market. 

During tggg, Enron generated revenues of $40 billion and income before interest and taxes 
OBIT) of approximately $1.5 Billion. The following chart shows die breakdown of Enron's 1999 
operating income and the contribution from each of its business segments: 


1953 ContrSnriJon to Operating Income 


Broatfsajvj 
Services Services 

-3* OS 



The put and call agreements between SPV and Enron will give SPV the right to "pur and Enron 
the right to "cair PaperCo tor [the lesser of fair market value or] S25x million. The put/call 
counterparty with the SPV with be either Enron or one of its affiliate. Regardless, the credit risk 
will be Enron Corp. as Enron will guarantee fire performance of any affiliate which is the 
counterparty, • 



ft is currently envisioned the investor yield will be paid upfront in fire Form of a net purchase/sales 
price for toe call/put instruments. At toe exercise date, SPV will receive in excess of $25C million 
in connection with the transfer of PaperCo to Enron. These proceeds wlil be used to first pay 
Interest on the Chase debt (x% for two weeks), any Enron PaperCo Management Fee (see 
below) and the remainder ($250 million) will constitute a return of principal to the equity investors. 


SPV will be formed as s Limited Liability Company and thus tax liabilities will flow through to the 
individual equity holders. All documentation associated with toe transaction will be drafted by 
Vinson & Elkins, LLP (Enron's couns el) and ra vie-wari hy iQrfc ewell and Patter son. LLP], counsel 
to Chase and the equity participants. [Afilegal costs will be assumed by Enron] 
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ENRON SUPPORT 

As part of the initial sale of PaperCo to SPV, Enron will indemnify SPV for any liabilities incurred 
by PaperCo up to foe Saie Date. Enron w8f enter tote a [tenor] management agreement w 8ft SPV 
whereby Enron wifi manage PaperCo for a nosi-refundable [Sxxx.xxxl, payable on the Exercise 
Date. Pursuant to the put and tali agreements, the effective date of the safe to Enron wifi be the 
Sale Date, so all income and liabilities incurred between the Saie Date and the Exercise Date will 
revert to Enron. This arrangement wouid effectively "unwincf the origins! sale. Error wifl either 
ba the counterparty or guarantee the performance of the Enron Affiliate counterparty under foe 
put/cal! agreements. 
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Robert Traband 1 1 #1/2000 07:58 AM 


To: Richard 5. Wa!ker/CHASE@CHASE, George Serice/CHASE@CHASE . 

cc Josh Rcg*aVCHASE@CHASE 

Subject: Re: Project Boomerang 

FYi: Gary and ? will calf Chris today. 

— - ~ — Forwarded by Robert Traband/CHASE on 1 1/01/2000 08:04 AM 


M Gary K. Wright 

I , .... ”7^ 40^1/2000 0655 PM 

RTH 


To: Robert Traband/CHASE@CHASE 

Subject: Re: Project Boomerang i§[ 

This looks like a good creative solution. You have toy support Let's call Chris. 
Robert Traband 10/31/2000 04:41 PM 


Robert T raban d 10/31/2000 04:41 P M 


To: Gary K. Wright/CHASE@CHASE 

Subject: Project Boomerang 

Gary, 

Wanted to get your thoughts on the following. I think what we would like to try to do is define fair market 
value in such a way that it always turns out to be equal to the value at which the SPE purchased the 
business, in order to do that, we would utilize the definition below. This wifi do two things for us: 1) 
EBITDA wont change because we won't cross a statement date. 2) Comparable transaction will be so 
narrowly defined that the only comp, will be the sale of this business to SPE. Therefore EBITDA will be 
the same and the multipie will be the same, making the value the same. Even f there are counter party 
defaults, outside events, rogue traders, etc., the. value as defined in the definition of FMV won't change. 


Forwarded by Robert Traband/CHASE on 10/31/2000 04:40 PM 

Robert Traband 10/31/2000 04:34 PM 


To: HAYEWJ@bracepatt.com 

cc Richard S. Wa!ketfCHASE@CHASE. George Serice/CHAS£@CHASE 

Subject: Project Boomerang 
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We have agreed that the first step to completing this transaction is to find a mutually agreeable definition 
of Fair Market Value. The Enron accountant did not seem to have a problem with a very narrow definition 
of comparable transactions. If you could help us draft a legal definition of the following concept 


FMV ~ Trailing four quarters EBITDA x Comparable transaction multiple. 

Comparable transactions defined as pulp and paper trading portfolios or books composed solely 
(primarily?) of financial trades, that have been sold as a going concern within the last (60 days], limited to 
those transactions with a value between ($100 million and $300 million.} 
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Typical Structure 



EC20041655 


The put can have a specified exercise date or open exercise option as long as the 
SPE can’t exercise it in the first 6 months. 

The put can only be on the debt capital of the SPE to achieve nonconsolidation 
(see SPE presentation). 
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To: Carl E. Bass@ANDERSEN WO 

CC: John E. Stewart@ANDERSEN WO; Debra A. Cash@ ANDERSEN WO; Patricia S. 

Grutzmacher@ANDERSEN WO; Clint Carlin;® ANDERSEN WO; James J. Brown@ANDERSEN WO; James 
F. Green@ANDERSEN WO 

BCC: 

Date: 11/30/1999 12:11 PM 

From: Michael K. Patrick 

Subject: Re: Total Return Swaps 

Attachments: 

A couple of points: 

1 : What if the SPE issue 100% equity certificates that were legal equity in 
form and substance to two third parties. One party received 97% of the equity 
certificates and the other received 3% of the equity certifcates. At this 
point the two owners share pro-rata in the gains/losses of the SPE. The party 
that holds 97% of the equity certificates enters into a total return swap with 
Enron. The 3% party remains unhedged. 

Does Enron consolidate? 

2: Are we saying an SPE can never mitigate some of its risk because it 
indirectly protects the equity holder? No more insurance contracts, interest 
rate swaps, commodity price swaps, etc.. I guess these would be o.k. if you 
somehow structured it where the equity holder would not benefit from these 
hedges or the equity holder put in more than 3% to compensate for the hedges. 

On our prepays the SPE always hedges 97% of the price risk with a third party 
who then does a back-end swap with Enron. 

Deb asked me to set up a time when we could talk to you and John about this 
issue. Let me know a time that is convenient. 

To: Michael K. Patrickf® ANDERSEN WO 
cc: John E. StewarK® ANDERSEN WO 
Date: 11/30/99 11:52 AM 
From: Carl E. Bass. Houston, 237/2314 
Subject: Re: Total Return Swaps 

John checked his notes from the famous Armando speech and phone call around the 
time of the Sutton Bridge transaction. You are correct in that the SEC at that 
time accepted pro rata loss (i.e., 97% of the 3%) as opposed to first loss 
(i.e., the entire 3%) for a particular registrant matter that they were dealing 
with. Subsequently, we inquired of the SEC staff in October 1 999 whether that 
is still their policy. They no longer like that answer. In fact, wc do not 
know whether they like the first loss approach, but we know that they do not 
like the pro rata loss. In effect, under the pro rata loss the entire 3% is 
not at risk which would be a problem under EITF 90-15 and D-66. 

Our advice is to update your client on this recent change in attitude at the 
SEC staff and have them structure the total return swap or debt guarantee so 
that the residual equity owner of the SPE has first loss. 

To: John E. Stewart@ANDERS EN WO, Carl E. Bass@ANDERSEN WO 
cc: 

Date: 1 1/30/99 09:26 AM 

From: Michael K. Patrick, Houston, 237 / 2303 

Page I of 3 
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Subject: Total Return Swaps 

We wanted to confirm our thinking related to the use of total return swaps with 
SPE's in SFAS 125 transactions. 

Facts: 

Enron is selling an equity method investment, that has a FMV of $10 million. 
Because a QSPE's can not hold equity method investments, Enron will transfer 
the investment to an SPE. 

The SPE will be capitalized with $300,000 equity (3%) and $9.7 million of debt 
(97%). 

The SPE will enter into a total return swap with Enron where, upon settlement, 
the SPE w'ill pay Enron 97% of the FMV of the investment as of that date and 
Enron will pay SPE $9.7 million (representing 97% of the FMV of the investment 
on day 1) 

Issue: 

is the equity holder meet the at risk requirements of EITF 90-15 and D-14 given 
theTRS? * 

Discussion: 

Interpretation 26-3 of our SFAS 125 Interpretations considers a situation where 
an SPE swaps out 100% of its risk. In this instance the SEC Staff concluded 
that the SPE must be consolidated because the equity holder did not have the 
requisite 3% at risk. It also states, "had the total return swap resulted in 
the retention by the transferor of 97% of the risks and rewards, sale 
accounting and nonconsolidation would have been appropriate." 

Based on 26-3 this structure should work because Enron retains only 97% of the 
risk and rewards of the investment while the equity bolder has 3%, e.g., a $ I 
million loss in value of the investment results in ENE losing $970,000 and the 
equity investor losing $30,000. However, in comparing this structure to a debt 
guarantee structure ENE has done in the past, you get different result. 

Wc have thrown out the term "97% total return swap", but to my knowledge wc 
have not done one of those yet. Instead, Enron typically does a guarantee 
directly with the debt holder, with no benefit going to the equity holder. We 
were initially thinking that a 97% TRS should not provide any more protection 
to the equity holder as a guarantee would. But the above structure does. Unlike 
a guarantee, the above 97% total return swap, as the case with any risk 
management instrument done by the SPE, will indirectly benefit the equity 
holder. In a scenario where Enron did a debt guarantee in the above structure 
instead of a TRS, Enron would make a payment to the bank to keep them whole but 
the equity holder would lose its entire investment instead of only $30,000. 

To summarize the effect of both structures: While the effect of the 97% TRS 
exposes the equity holder to its pro-rata share (3%) of the changes in the 
asset value and is effectively pari per su with Enron has the TRS counterparty, 
the gurantee structure exposes the equity holder to the risk of first loss, 
that is, 100% of the changes in value of the asset (its capital being a floor 
for losses). 


I guess the fundamental question is can an SPE hedge 97% of its risk, which I 
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think we have answered YES to in the past, but 1 wanted to make sure everyone 
knew that a 97% TRS(as outlined above) is not equal to a guarantee of debt 
representing 97% of the SPE's capital. 

I look forward to any comments you might have. 
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Walden, Clint 

From: kimberly r.scardino@us andersen.com 

Sent: Tuesday, September 18, 2001 10 34 AM 

To: Walden, Clint 

Subject: Hawaii 


Background of 
Project Hawaii 1... 

I am crying to document these series-to-senes and trust-to-trust 
transactions Please review what I have to make sure you agree. Also, 
p Lease embellish upon the steps that are taken in the. series- to-series and 
trust-to-trust transactions. Thanks! 

(See attached file: Background of Project Hawaii 125.doc) 

**********-****<r****i n ternet Email Confidentiality Footer******************* 


Privileged/Confidential Information may be contained in this message. If 
you are not the addressee indicated m this message (or responsible for 
delivery of the message to such person) , you may not copy or deliver this 
message to anyone In such case, you should destroy this message and kindly 
notify the sender by reply email. Please advise immediately if you or your 
employer do not consent to Internet email for messages of this kind. 
Opinions, .conclusions and other information in this message that do not 
relate to the official business of my firm shall be understood as neither 
given nor endorsed by it. 
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Background of Project Hawaii 125-0 

Project Hawaii 125-0 involved the creation of two Delaware business trusts, Hawaii 1 125-0 and 
Hawaii II 125-0, each capitalized partially with equity from CIBC, Inc. ("CIBC") and 
administered by Wilmington Trust Company. Each of Hawaii 1 125-0 and Hawaii II 125-0 then 
entered into a multiple advance revolving facility with a syndicate of lenders including an 
affiliate of CIBC (the Lenders) Hawaii 1 125-O's revolving facility draw downs have a term of 
18 months and Hawaii II 125-O's revolving facility draw downs have a term of 24 months. 

Other than the terms of the draw downs, the purpose and activities of the Hawaii 1 125-0 and 
Hawaii II 125-0 (together referred to as the Trust) are identical. As draws on die revolver are 
made to acquire certain permitted investments, die Trust will create a separate series within the 
Trust (i.e., similar to a division) where the permitted investment will be domiciled. This 
separation will facilitate specific identification of individual permitted investments, their 
individual performance and the corresponding debt and equity tranches. Each series' waterfall 
of cash received from its permitted investment is paid first to the Lenders in satisfaction of the 
applicable debt tranche, second to the equity holder for its applicable return of and on its 
capital. 

The purpose of the Trust is to provide for the securitization of financial assets, currendy or 
prospectively owned by Enron Corp. ("Enron") or one of its subsidiaries or majority owned 
affiliates, that would result in a sale for financial accounting purposes under SFAS 140. Enron 
or one of its subsidiaries will enter into a total return swap ("TRS") with the Trust, documented 
under a master ISDA swap agreement. The notional amount of the swap is always equal to the 
amount of the debt tranche of the applicable series. Separate swap confirmations will be issued 
for each permitted investment. 

Series-to-series transfers take place in circumstances where the asset has appreciated in value. 

A new series will purchase the asset from the old series at the appreciated value. The cash 
received by the old series will pay off its debt and equity with the remainder going to Enron 
through the TRS. This effectively monetizes Enron's in-the-money TRS. These transfers result 
in a revised tenor for the deal, a revised purchase price (i.e. revised debt and equity amounts) 
and a revised notional amount of the TRS. 

Trust-to- trust transfers take place in circumstances where the goal is to revise only the tenor of 
the deal. As mentioned previously, Hawaii 1 125-0 series' debt have a term of 18 months and 
Hawaii II 125-0 series' debt have a term of 24 months. These transfers result in a revised tenor 
for the debt, equity and TRS. 


-EC 000013360 
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Walden, Clint 


From: 

Sent: 

To: 

Cc: 

Subject: 


kimberiy.r scardino@us andersen.ccm 
Wednesday, September 19, 2001 10 02 AM 
Walden, Clint 

don holtey@us.andersen com 
SFAS 140 structure clarification 


I am writing this down so there is no confusion about our current thoughts: 

We have all agreed in the past that there are two transfers that must be 
considered in the structure. One is the transfer of the B- share from Asset 
LLC to the Trust, which has been a focus forever and is the one with which 
everyone feels comfortable. 

The other is the transfer of the financial asset from Enron Sub to Asset 
LLC, which is a newer concept and is the one with which not everyone is 
comfortable Specifically, the concern arises when analyzing this 
transfer’s compliance with para. 9b of SFAS 140. Subsequent to the B-share 
issuance, it becomes difficult to say that the financial asset can be 
freely pledged, or exchanged by the transferee (Asset LLC) without 
constraints imposed by the transferor (Enron Sub) . 

Therefore, we do think that you need to give the B-share member in Asset 
LLC (the Trust) the righ't to pledge or exchange (they have to have the 
ability to do one, but do not have to have the ability to do both) the 
financial asset at any time, subject to consent by the A-share member 
(Enron Sub), which shall not be unreasonably withheld. 

Subject to the partners' final conclusions, I believe we would request (1) 
that you represent that giving such rights to the B-share members would not 
present any commercial issues for the company in the deals scheduled to 
close imminently and (2) that these enhanced B-share rights are reflected 
m all future deals. 

I have meetings until mid-afternoon. I will call you then or you can call 
Sabrina (X66235) if you would like to schedule seme time to get together 
later. 

*************#*****Internet Email Confidentiality Footer******************* 


Privileged/ Confidential Information may be contained in this message. If 
you are not the addressee indicated in this message (or responsible for 
delivery of the message to such person) , you may not copy or deliver this 
message to anyone. In such case, you should destroy this message and kindly 
notify the sender by reply email. Please advise immediately if you or your 
employer do not consent to Internet email for messages of this kind. 
Opinions, conclusions and other information in this message that do not 
relate to the official business of my firm shall be understood as neither 
given nor endorsed by it. 
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To: The Files 

From: Transaction Accounting 
Subject Hawaii Structure Summary 


interoffice 

Memorandum 


Department 

Date: December 11, 2001 


Purpose 

The purpose of this memo is to provide a summary of the deals monetized in the Hawaii structured vehicle. Please refer 
to the individual deal memos for specifics related to each transaction. 

Background 


Hawaii is a structured finance vehicle formed for the purpose of providing Enron the ability to quickly and efficiently 
monetize various financial assets in accordance with SFAS 125/140. Hawaii consists of two master vehicles. Hawaii I is 
a nine-month facility and Hawaii II i3 a two-year facility. Hawaii I has total capacity of approximately $171 million and 
Hawaii II has total capacity of approximately $399 million. 

Assets are monetized in each vehicle by setting up separate series trusts. Each series trust (SPE) is independent of the 
other and is capitalized seperateiy with 97% debt and 3% equity. 

SPE Criteria 

Hawaii i and II are each capitalized 97/3 in separate series trusts. CIBC is the equity provider in each instance and a 
syndicate of banks provides the debt. As such . no related parly entities are used in either of these vehicles. See 
individual deal memos for specific SPE criteria. 

Total Return Swaps 

Each separate series trust In Hawaii I and Hawaii II have total return swaps that provide an effective guarantee to the debt 
holders. The equity holders are not protected. 

Summary of Deals 

See the attached spreadsheet for a listing of all deals that were monetized through Hawaii. For more information and 
specifics related to gains and funds flow, see the individual deal memos. 


EC 008037513 


Respect 

Fofm 00046}-E(7/SJ} 


Integrity 


Communication 


Excellence 
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Enron Corp. 

Pre-Tax Earnings Analysis of SFAS 140's 1998-2001* 

($MM) 

Origination Deal Gain/(Loss) Gain/(Loss) Gain/(Loss) GainZ(Loss) Gain/(Loss) Grand 

Date Name 1998 1999 2000 2001 Q1&Q2 2001 Q3 Total 


2001 

Hanover 




2001 

CGAS (H2) 




2001 

Tahiti 1 (H2) 

30 

(30) 


2001 

Tahiti 2 (H2) 

20 

(20) 


2001 

Service Co. 


19 

19 

2001 

EOTT 


10 

10 

2001 

ETOL III 

40 (c) 


40 

2001 

Eli Lily (H2) 

33 


33 


2000 

TNPC (HI) 




47 

(a) 


(26) 

21 

2000 

TNPC (HI) 




91 

(b) 


(65) 

26 

2000 

TNPC (HI) 




30 



(21) 

9 

2000 

RIVA (H2) 




37 




37 

2000 

EBSCS (H2) 




53 


57 

(110) 


2000 

Avici 







(30) 

(30) 

2000 

Cerberus 









2000 

Bacchus/Networks 




112 




112 

2000 

Iguana/Mariner/E CP 









2000 

Discovery/First W orld 









2000 

ETOL 1,11 




104 

(c) 

20 (c) 


124 

1999 

Sarlux 2 


38 






38 

1999 

Trakya 2 


57 






57 

1999 

Riverside 5 


2 






2 

1999 

Ghost 









1999 

Piti Power Guam 


14 






14 

1999 

Alchemy 


11 






11 

1999 

Blackbird 


8 






8 

1999 

Sutton Bridge 2 


39 






39 

1999 

Rock 


27 






27 

1998 

Sarlux/Trakya 1 

200 







200 

1998 

Riverside 3 

58 







58 

1998 

Riverside 4 

28 







28 

1998 

Bammel Looper 

27 

10 






37 

1998 

Mid Texas 

40 







40 

1998 

American Coal 

5 







5 

1998 

Powder/Wind River 

28 

32 






60 

1998 

Churchill 

167 







167 

1998 

Northern Borders 

49 







49 


Total 125/140 $ 

602 

$ 238 

$ 

474 

$ 

200 $ 

(273) 

1,241 


Enron IBIT (d) $ 

1,582 

$ 1,995 

$ 

2,482 

$ 

1,588 $ 

(633) (e) 



(a) $20M gain on initial securitization. $26M income through TRS. Additional value monetized in 2000. 

(b) $25M gain on initial securitization. $66M income through TRS. Additional value monetized in 2000. 

(c) The MTM of the TRS in 4Q2000 of GBP 9M and GBP 10M in 2001 has not been reflected on this schedule. 

(d) Income Before Interest, Minority Interests and Income Taxes 

(e) Enron IBIT includes non-recurring items. 

HI = Hawaii 1 

H2 a Hawaii 2 

‘All gains are represented net of any current period losses 


| Permanent Subcommittee on Investigations g 

EXHIBIT #385f 
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[ Offshore Double Lease Structure Accounting — Minutes of tha May 7 th & 8 th , 2001 Meetings w/ Cris Sherman [ 


Joint Venture fJV) is created 

* ENA makes an initial capital contribution to form the JV 


Accounting Entry: 

DEBIT - investment in unconsolidated equity affiliate 
CREDIT -Cash 


j. Option I: Exit Strategy - Set! Equity interest - At deai closing, tie-back contracts are finalized and a 
FAS-125 sell down occurs 

■ ENA sells down its equity interest in the JV to a 3* party and receives cash; ENA utilizes the 
cash for operations; 

■ ENA books a gain, a long-term liability for the back-end lease obligation (Y ears 9-1 5) to the 
SPV and reverses its.investment in the JV; 

Accounting Entry : 

DEBIT -Cash 

CREDIT - Accrued Liability (long-term lease obiigation) 

CREDIT -Gain 

CREDIT - Investment In unconsolidated equity affiliate 

■ ENA retains a carried interest in the JV, through the FAS 125 structure, to capture equity 
returns from any future 3P anchor field production and 3 rd party tiebacks. 

II. Option H: Accrual Accounting Treatment whereby JV is Lessee (Lease Expense - Straight Line 
Method! At deal closing, tie-back contracts are expected in the future, but not yet executed. The 
transaction is accounted for under the accrual method whereby ENA holds the JV equity on balance 
sheet and no FAS 125 transaction is consummated. 

• JV records the lease payment expense to the SPV on the Income Statement using a 1 5-year 
straight line expense methodology 

Accounting Entries^ 

DEBIT - Lease Expense $1 0Q 

CREDIT - Accounts Payable to SPV $100 

DEBIT - Accounts Payable to SPV $1 00 
CREDIT -Cash $100 

• ENE Footnote Disclosure : ENA's 80% share of the 15-year operating lease obligation to the 
SPV would be footnoted in the financial statements. A portion of the lease obiigation would be 
considered *on-credit\ 

» ENA records its share of the JV's net income and dividends received from the JV under the 
equity method. 

1 . ENA’s 80% share of the net income before taxes of the affiliate. 

Accounting Entry : 

DEBIT - Investment in unconsolidated equity affiliate $300 
CREDIT - Other Income $300 


2. ENA receives a cash dividend from the affiliate company. 
Accounting Entry: 

DEBIT -Cash $300 

CREDIT - Investment in unconsolidated equity affiliate $300 


pticome.;Statem^ ■■ 

Balance Sheet." 'SC - (investment ip.unconsolidalcd equity z 
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HI. Option 111: Accrual Accounting Treatment whereby JV is Lessee (Lease Expense - Unit of 
Production Methodology} - At deal dosing, tieback contracts are expected in the future, but not yet 
executed. The transaction is accounted for under the accrual method whereby ENA holds the JV equity 
on balance sheet and no FAS 125 transaction is consummated. 

■ JV records the lease payment expense to the SPV on the Income Statement based on a rate 
per unit of production expense methodology. To calculate the rate to be applied to production, 
divide the NPV of the Lease obligation to the SPV by the forecasted 2P production. 

Accounting Entries in the early years: 

DEBIT - Lease Expense $250 

CREDIT - Deferred Liability $1 50 
CREDIT -Accounts Payable to SPV SI 00 

DEBIT - Accounts Payable to SPV $1 00 
CREDIT -Cash $100 

■ E/VE Footnote Disclosure : ENA’s 80% share of the 15-year operating lease obligation to the 
SPV would be footnoted in the finandal statements. A portion of the lease obligation would be 
considered “on-credit”. 

■ ENA records its share of the JV's net income and dividends received from the JV under the 
equity method. 


1 . ENA's 80% share of the net income before taxes of the affiliate. 


Accounting Entry : 

DEBIT - Investment in unconsolidated equity affiliate $150 
CREDIT - Other Income $150 


2. ENA receives a cash dividend from the affiliate company. 


Accounting Entry : 

DEBIT -Cash $150 

CREDIT - Investment in unconsolidated equity affiliate $150 


fe^ncbl StatenTeri 

SBaffiSUSSIK 
IISSm 


HflEfiiw ¥i: 


NOTE: An annual review of production flows may result in a recalculation of the unit of production rate and/or 
the actual production may be much greater than initially expected; therefore, the lease expense could be higher 
than Initial forecasts. Since the lease income to the JV from the producer is based on a FIFO methodology, the 
higher lease expense would be offset by the higher lease income received from the E&P Producer. 

DISCLAIMER : the ability to utilize the "unit of production" lease expense methodology needs to be argued to 
AA. This issue is addressed in FASB Technical Bulletin No.88-1 , which states that the lease expense should be 
recognized "on a straight line basis over the lease term unless another systematic and rational basis is more 
representative of the time pattern in which the leased property is employed". Cris is of the opinion that the UOP 
method results in a more appropriate matching of revenue and expenses and is therefore correctly applicable in 
this instance. 


ECp000095313 
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MAYER, BROWN, ROWE & MAW 

I 90 SOUTH LA SALLE STREET 
CHICAGO, ILLINOIS 60603-344 I 


ANDREW D. CAMPBELL 
Direct Dial (3 I 2) 70 I -8849 
Direct Fax (3 I 2) 706-835 I 
acampbel!@mayerbrownrowe.co 


MAIN TELEPHONE 
<3 I 2) 782-0600 


(3 I 2) 701-77 I I 


November 14, 2002 

VIA MESSENGER 

The Honorable Carl Levin 
Committee on Governmental Affairs 
United States Senate 
199 Russell Senate Office Building 
Washington, DC 20510 


Re: In re Enron Corporation 

Dear Senator Levin: 

Canadian Imperial' Bank of Commerce (“CIBC”) is in receipt of your letter dated October 
25, 2002 and accompanying subpoena relating to CIBC’s transactions with Enron Corporation. 

In response to your letter and subpoena, attached are Annex A and Annex B . which are 
charts providing the information you requested. CIBC has also arranged for the delivery of the 
documents you requested, which will be delivered pursuant to Mary Robertson’s directions on 
Friday, November 15, 2002. 


Enclosures 



Brussels Charlotte Chicago Cologne Frr 
Independent! I 
Mayer, Brown, Rowe & Maw is a U.S. Genen [ 


Permanent Subcommittee on Investigations I 

EXHIBIT #386 | 


k Palo Alto Paris Washington, D.C. 
as, S.C. 

partnership in the offices listed above. 
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Funds Flow Vehicles 


Key Factors 

Hawaii I 

Condor (White Wins) 

Existing Capacity 
(*HighIy Variable*) 

• $40m, but with existing equity only 
has about $2m actual capacity. Issue 
w / A/A since we used equity for 
setup fees. 

• Also looking to take out SeaGas 
($30m) 

• Hanover ($70m) just taken out, but 
EES asset may be taking majority of 
its place 

• Today $50m, but may be 0 if we do EBS 
deal 

Vehicle Maturity 

HI- i 1/01 H2- 11/02 

January 1, 2003 

Preferred Max. 
Investment Holding 
Period 

9 Months 

Prefer short-term (i.e. 9 mths.), but could 
extend up to maturity 

Threshold 

$ 10m per asset 

No minimum threshold, but need 3 riJ party 
equity investment consent for investments > 
$40m 

Flexibility 

Asset by asset structure. Thus, each 
assets must be >=$10m; however, may 
be able to set up newco w/ ENE equity 
to bundle assets and sell to Hawaii, but 
would be more difficult. 

Assets can be grouped in a basket (from 
diverse ENE subsidiaries) and put into the 
vehicle. 

Business Unit Charge 

Libor 4- 80bps plus ? 

8.3% 

Lead Time to Execute 

2-3 weeks 

2-3 weeks 

Asset Transferability/ 
Approvals 

• Internal: Business unit 
management; Charles Delacey & 

Ben Glisan 

• External: Committee of Equity 
holders (CIBC). 

• Financial instruments only: no 
contracts or R/E 

• Internal: Business unit management; 

Barry Schnapper & Ben Glisan 

• 3 ,d party equity investment consent for 
investments > $40m; no 3 ,d party consent 
< $40m as long as it fits criteria. 

• Prefer equity method investments. Don't 
want consolidated investments b/c can't 
take debt b/c of equity dilution (would 
blow up 97%/3% structure). Used to use 
R/E. but may be negative B/S issues now. 

Vehicle 

Ownership/Structure 

• FAS 140 structure (previously FAS 
125) 

• The vehicle has a third party equity 
investor for 3% of trust. Remaining 
97% is debt. 

ENE deconsolidated affiliate 

Accounting 

• Sale TO Vehicle: Business unit gets 
Funds Flow and Income (if sale 
price > BV). 

• Sale FROM Vehicle: ENE retains 
gain/loss associated with investment 
and is recognized when asset is sold 
out of vehicle. 

• On-going: ENE marks value of 

TRS swap on a going basis. Maybe 
additional FF on settlement of TRS 
??? 

• Sale TO Vehicle: Business unit gets 

Funds Flow but no income when placed 
into vehicle. Increased value is booked as 
deferred gain b/c ENE is affiliate in 
transaction. (Can’t get earnings pop.) 

• Sale FROM Vehicle: ENE only receives 
equity earnings from Whitewing when 
asset sold from vehicle ??? 

• On-going: no effect on FF??. Realize 
equity earnings on going basis 

Tax Consequences 

No tax consequences for US assets since 

Taxable sale to vehicle, but not MTM. 


Permanent Subcommittee on Investigations! _ 
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it’s a financing from Tax perspective. 

Foreign assets do not work well b/c it is a 
taxable sale. 

Economics 

• Debt: fixed interest rate guaranteed 
through ENE total return swap 

• Equity: fixed return, but has l sl loss 
and looks to asset for repayment 

• ENE: Excess CF (after debt/equity 
is paid) comes back to Enron 
through TRS. 

• Debt: looks to shared trust for repayment 
(100% ENE risk.) 

• Equity: fixed return from trust 

• ENE: has 1 st $750m gain/loss; retains 
100% of ordinary income 

Control over asset 

• The business unit continues to 
manage & control the asset through 
100% ownership of Class A shares 
(voting/management shares) 

• Trust has 100% ownership of Class 

B shares (economics). 

• It is the business unit responsibility 
to sell the asset outside of trust to 
external party at end of holding 
period. 

• The business unit continues to manage & 
control the asset. 

• It is the Business Unit’s responsibility to 
sell the asset. 

Exit 

S trategy/Restriet Ions 

• Entire asset must be sold from 
vehicle: cannot be removed in 
tranches. 

• The asset can be sold back to Enron, 
but would need to be considered 
“investing” asset or else would 
create negative funds flow. 

• Asset could be rolled over for 
additional 9 months, but not this not 
favorable. 

• Asset could be sold to external 3" 1 
party. 

• Investment can be culled from vehicle in 
tranches. 

• The asset shouldn't be sold back to 

Enron. (More restrictive than Hawaii 
regarding this.) 

• Whitewing needs equity consent to sell 
investment at a loss. 

True Sale Opinion 

Needs a true sale opinion between (i) 

T ransferor and Trust and (ii) ENE entity 
and asset LLC. 

Needs a true sale opinion to generate Funds 
Flow if it is financial asset. 

Affect of Business 

Unit Goals (at 
investment and sale 
from vehicle) 

• earnings: investment MTM when 
placed into/out of vehicle. 

• funds flow: positive FF at sale to 
vehicle 

• capital charges: ??? 

• ROIC: ? 

• B/S management: ??? 

• earnings: investment MTM when placed 
OUT of vehicle. ??? 

• funds flow: positive FF at sale to vehicle 

• capital charges: 

• ROIC: ? 

• B/S management : ??? 

Effect on Business 

Unit Goals (on going 
in vehicle) 

• earnings: no effect 

• funds flow: no effect 

• capital charges: ??? 

• ROIC: reduced capital deployed 

• Other B/S management: ??? 

• earnings: no effect 

• funds flow: no effect 

• capital charges : 8.5% ??? 

• ROIC: reduced capital deployed 

• Other B/S management: ??? 


Key Issues 

• Assets can’t be sold back to ENE b/c it would create negative funds flow; however, may be able get around this 
by classifying asset as investing activity if strategy has changed. 

• Hawaii is good for non-marked assets b/c it allows you realize value/earnings (greater than cost or book value) 
when put into vehicle. 

o Also, good for volatile MTM investments b/c investment is not marked on a going basis while in vehicle: 
only marked when going in and coming out of vehicle. 
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• Vehicles good for investments accounted for by equity method in which ENE has sold a hedge. For these 
investments, ENE may be able to recognize earnings for the portion of the entity that it owned if it sells to 3 ,d 
party/vehicle. (For equity investments, Enron can recognize income only for the portion of the entity that it 
does not own. Sale to vehicle would qualify as 3"* party and allow ENE to realize earnings that were previously 
disallowed.) 

• LJM is option, but charge will be much higher. (30% required return to investors.) Generally use UM for 
highly structured deals that marketplace has difficulty understanding in timely basis. 

• FAS 140: one-off transactions to create funds flow. 

• ENE tax experts: Brent Vasconcellos (Whitewing), Bill Bowes (Hawaii) 

Questions 

• How does maturity of Hawaii I in 1 1/01 affect us using this vehicle? 

• who is accounting expert on Hawaii and Whitewing? 

• How is a total return swap marked on on-going basis? 

• tax 

o create tax event when sold to/from vehicle for price >< BV? 
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Assets 

Aggregate of Most Likely Targets (listed below): 

ENW: $3.8m 
EIM: $25, 3m 

EGM: $19.4m (does not include 535m American Coal debt or 515. 8mCline debt from CLP repurchase that is now strategic asset.) 


Business Unit 

Asset 

BV-B/S 

(LS$m) 

Description 

Net Works 



All other assets not included in the list have been transferred 
to Principal investments ( Kevin Garland). 


True Quote 

0 

• Internet business linked to EOL. 

♦ We contributed no equity and today this asset has a zero 
basis on our books. 


Kiodex 

3.8 

• Internet business linked io EOL. 

• This asset is marked at $3.8m based on a Warburg - 
Pincus valuation (Brandon Wax). 

Industrial 

Markets 



We only need to monetize Papier Masson to get to jf target, 
but only if Ken C's jf argument is valid. 

• 

Papier Masson 

25.26 

• Investment in Newsprint Mill in 1998 (bought it from 
Noranda Forrest). We built a TMP (Thermo 

Mechanical Pulper) machine to produce pulp from 
woodchips. ENE owns 28.3%. Ex Manager of 
investment in ECCPaul DeVries, now Andy 

Kelemenl Amanda Colpean. 

• Value of investment might need to be written down 
??? 

• Canadian tax issues??? 


Huntco Warrants 

0.137 



Oconto Falls 

4.5?? 

• Two Assets in holding company are Oconto Falls 

Tissue, Inc. and Rebox. 

• Invested in Dec 1998: $10mm. 

• Enron owns about 20% of Oconto Falls LLC, 15% IPC 

• Covenant defaults continue and Enron believes 
.agreement is in default. 

• Met with company July 17, 2001 and agreed the best 
solution would be a mu tual parting; buyout offer will 
be provided by August i, 2001. 


Huntco Debt 

6.3 

We are looking into selling this debt. 

Global Markets 



We need to talk to Larry Lawyer. He already looked at this. 


Black Mountain 

7.3 

• Coal investment. 

• The asset is split 75/25 ( ENE B/S-Jedi). The value 
shown is for ENE B/S. 


Black Mountain 
(marketing fees) 

0.8 

• Marketing fees that should liquidate over next 9 
months. 

• Doesn’t really belong as equity investment. 


Cline Resources 

7.0 

* Coal investments .* the number shown is the 
consolidation of the six different Cline investments: 
$6.06 equity and $0.9 debt. Assets split between ENE 
B/S and Jedi: values shown are ENE B/S. 

• No equity in CLO, only some debt? 


Jupiter 

4.9 

Coal mine investment. We have one debt and one equity 
piece : debt $3.4m and equity $1. 5m 
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Remington 

0.2 

Coal debt. 

American Coal 

35 

junior Debt. Already created Funds Flow (via CLO) and 
came back to ENE B/S as strategic asset. Not possible to 
monetize unless we can again change status to merchant 
asset / Financial asset (Can we do i25? What about 
fishtail?). 

In Lawhill Capita! 
Partners 

1.8 

Worthless investment and getting worked off of our books. 

Envera 

1 

Transferred to principal investments. 


Papier Masson 

Origination: Andy Kelemen (VP), Bruno Messer (associate) 

Legal: Peter Del Veecio (39875), Peter Keohane (403-974-6923) - Canada 

Accounting: Leslie Ayers (Specialist), Laura Scott (403-974-6728)- Accounting/Finance person in Canada 
Tax: Morris Clarke (35846) 

• Is this accounted for by equity method? 

• Legal parent ECC, EIM owns the asset. No dividends have been reported YTD 200 1 . 

• We still need info about transfer restrictions from Legal (Dan Lyons? Or, Peter Keohane). 

If we do the equivalent of a 125 in Canada, would EIM get credit for the FF even if $’s not transferred to US? 

Meeting with Morris Clark & phone call with Peter Keohane, August S 2001 

• Main issues at hand if we are to transer PML into Hawaii : 

1) An exit tax will be applied to all the appreciation on the asset. . .approximately 30%. 

2) There will also be a Withholding Tax applicable to any dividends if they are transferred to the US. 

3) A transfer of PML to an entity outside Canada might have regulatory constraints (Peter Del Veccio?). 

4) There are transfer restrictions on shareholder agreement (Peter Del Veccio?). 

• Potential solutions: 

1) PML may enter into a TRS or a Conveyance agreement for the economics of our shares with a US entity 
and then place the instrument in a vehicle (Can these types of instruments go into a vehicle?). 

2) Create the equivalent of a 125 in Canada. We could use the equivalent of an LLC, that is. NSULC (How 
would EIM realize the FF from this transaction?). If NSULC pays dividend to a U.S. entity we would be 
subject to a 5% Witholding Tax. 

• Tax Rule: 5 1 25 Rule: If principal paid back on a loan is < 25% within the first 5 years, you will NOT be 
subject to a Witholding Tax. That’s why loans in Canada are structured at least as 5 yr bullets. 

Meeting with Kent Castleman on August JO, 2001 

• ECC technically owns PML but EIM will receive all mark on the asset 

• If we do a 125 structure, who will get hit with taxes? We may get hit with the U.S. taxes, but what about 
the Canadian taxes? 

• We can try and transfer PML to a Dutch Holding Co. (similar to structure of BV’s in Slapshot - Ask Morris 
Clark). This way, we won’t be taxed on the Canadian side since there is an agreement b/w Canada and 
Dutch not to tax each other. If we bring the asset back into the U S., we will be taxed the U.S. tax; 
however, what if we could let Canada have the money and later do an intercompany transfer of the $25mm 
to EIM? The problem here is what if Canada doesn’t need the cash? 

• Contacts: 

o Laura Scott 

o Cathy Moehlman - Mary Perkins 
o Wes Callwell 
o Georgeanee ??? 

Meeting with Dan Lyons and Dan Foumier (Outside Counsel in Canada) 

• The Piggyback Clause in the contract is an important issue we will have to deal with in placing PML in 
either structure: 


EC 000747838 
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o Hawaii - NOT an affiliate - When we sell our shares into this vehicle, other shareholders may 
want to “piggyback" and sell their proportionate amounts into the vehicle as well, leaving us with 
excess shares not transferred into the vehicle. And, when the asset is sold out of Hawaii, the same 
situation will occur, since Hawaii will become a PML “shareholder” after the transfer and 
therefore will have the same ruies apply to it. 

Meeting with Drew Kannelopolous (Accounting) 

• Can we put this asset into Sundance? Or put it into “Sundance Canada” (creating the same structure we 
have here but create i! in Canada) 

o If we can sell into the Dutch Holding Co., we will save on being taxed in Canada. 

* We need to find out if we are really making money in PML. Otherwise, we will be deteriorating the 
Sundance Structure. 

* We need to find examples of a “Derivative Conveyance” we have done in the past. Something where we 
have sold the economics to someone and kept the actual shares of a company. 

Meeting with Kent Castkman, Morris Clark, Drew Kannelopolous 

• We are locking at 3 possible scenarios: 

o Equivalent of a 125 in Canada 

• Is it possible? Will it be worth the expense for a $25mm asset? 

O “Derivative Conveyance” 

• Asset stays in Canada, but economics come to ElM 

• If you can show there is a true swap, this will be fine. So, what could we truly swap? 
o Sundance 

• Can we contribute / sell PML to this vehicle? 

• If we contribute to Sundance: 

• Risk of being a non-cash transaction 

• If we sell to Sundance: 

• Need to get additional equity 

• True Sale Opinion 

• SSMB’s permission 

• What about combining Leaf River and PML together? 

• Can we put PML into “Rawhide / Ponderosa" (a US vehicle that has international assets 
in it), then sell PML into Sundance? 

♦ If wc are going to transfer to an affiliate, we should do it while Slapshot is in place 

* You can only monetize an asset ONCE. Right now. it's a merchant asset, once it's in Sundance, White 
Wing, etc,, it wilt be a strategic asset and cannot be re-monetized. 

* legal issue: Do Whitewing and Sundance qualify as “Affiliates” as in s/h agreement? 

* legal issue: What about Article 17 in PML Credit agreement. ..is it default event if there is another shareholder 
other tthan the ones defined? What is probability that we will get it waived by Administrative Agent (Bank of 
Nova Scotia? 

* What is term of our loan via Bank of Nova Scotia? 

* issue: ENE guarantee PML debt? 

* legal issue: what is Equity Contribution Agreement saying? (see end of Blake, Cassels & Graydon summary 
document) 


Black Mountain 

Origination: Mike Beyer, Bill Giuliani (Pittsburg office). 
Transaction Sunnotf. JOHNN A D KOKENGE (33823) 

Legal: Wayne E. Gresham (31483) 

* Summarize Put/Ca!l provisions here 

* Why was B lack Mountai n not put in vehic le before? 

* Does transferring/selling the asset affect ENE’ s coal marked ng ri ghts? 
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• Purchased equity interest for S12.5MM in 6/99.. .why is equity value now only $1 i MM? 

• How does put/call option (exercisable after 7/1/04) affect transferability? 

• How does transferability 

• ENE entitled to 20% of FCF of BMR. What are accounting, tax, and business unit implications? 

ClillC (Remington, Dakota, and Panther) 

Origination: Mike Beyer 

Accounting: Brent Price (CAO), Tom Myers (Sr Dir). Jeff Smith (Dir). 

Transaction Support: JOHNNA D KOKENGE (33823) 

Legal: Wayne E. Gresham (31485) 

• issue: ECT has put option to DPR for up to 13,000 ECT units @ 5870/unit (total $1 1.3MM) if DPR and subs 
fail to achieve 80% of Projected EBITDA during TTM. Capped at $ I i MM. 

o this is much less than our initial equity investment ? how many units did ECT initially acquire? 

• Reconcile $33MM equity investment to current ECT/Jedi value of $15.1. (part of it is Panther 1PC that was 
purchase for S2.9MM, on initial investment of 57.2MM.) 

• Any difference between IPC and MU? Can we disaggregate investments? 

• walk through ownership/funding of DPR structure with Larry’s group. 


Jupiter (Cline related)) 

• Need update on status of call option exercisable 8/21/0 1 . 

• Why is Jupiter equity only S3.7MM MTM value? (seems like it is significantly below what was paid and 
carried in 5/01.) Does it include the MTM of the marketing fees? 

• confirm that ENE retains marketing rights to coal even if Jupiter/Cline exercises option. 

• how are the marketing rights accounted for? . . .part of equity investment? 

• issue: does ECT still have right to put IPC to Jupiter for 5.5x EBITDA on/after 12/05? 

• issue: does ECT still have the right to acquire the rights to FCF of between 10-39% for $5- 14MM per 2/25/00 

DASH? 

Black Mountain (Cline related) 

• Why isn’t the equity split 50/50 between EGM and Jedill? (Power point presentation shows it being split.) 

• issue: ongoing RDL call option on ECT equity beginning 7/01 at set termination price/retum. 20% return in 

years 2 or 3, declining to 15% in years 4 or 5. 

• issue: ECT has put option on equity to BMR is RDL does not operate to certain standards. 

• issue: BMR (call) and ECT (put) have respective options on equity exercisable at > S 12.5MM or 20% of 4x 
EBITDA. 

• What is probability that BMR or ENE will want to exercise call/put? 

• Does BMR have cash to pay ENE if put is exercised. 

• Would sale affect ECT coal marking rights? 


Kiodex 

Origination: Andy Zipper, contact - Brandon Wax 
Accounting: Kerry Roper 

Legal: Barbara Grey (36832) - Anne C. Koehler (33448) 

• Internet startup that provides statistical and informational services over EOL. Founders are ex Goldman Sachs 
tech guys and have developed a similar system for GS already. They got funding from Warburg Pinkus. 

• They will be launching their product in October 2001 and they plan on being profitable by end of 2002 or 1“ or 
2 nd qtr of 2003. 

• ENW’s contribution has been to let them access (they placed an icon) to EOL platform thus customers. ENW 
got almost 8% of the company valued at 3.8m based on Warburg Pinkus valuation (took earnings in 00). 
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• We will receive an additional 4.79% ownership in performance based warrants related to a certain number of 
EOL customers becoming Kiodex customers. 

• It is transferable to an affiliate. This is good if we want to include in White Wing, but not okay if we include in 
Hawaii b/c ??? 

Onconto Falls 

Originator: Jay Bodreaux - now in distressed assets: John Enerson (31788) 

Managing: Andy Kelemen 

• Two Assets in holding company are Oconto Falls Tissue. Inc. and Rebox. 

• Distressed Asset, invested in Dec 1998: $10mm. Enron owns about 20% of Oconto Falls LLC, 15% IPC. 

• Covenant defaults continue and Enron believes agreement is in default. 

• Met with company July 17. 2001 and agreed the best solution would be a mutual parting; buyout offer will be 
provided by August 1, 2001. 


General Contacts for Vehicles 


Vehicle Management 

Gordon McKitlop (33123) 

Charles Delacey (35757) 

Legal 

Brenda Funk 

Gareth Bahlman 

Accounting 

Chris Sherman 


Tax 

Jeff Blumenthal 

Steven Douglas 

EGM 

Jeff Smith - 39839 

Brent Price (CAO) - 37647 

EIM 

Allen Ueckert 

Kent Castleman (CAO) 

ENW 

Brandon Wax 

Kerry Roper (CAO) 


Items to include in Bill’s Summary 
Investment Name/Counterparty 

Investment Type (i.e. debt vs. equity) and Amount (include ENE B IS vs. off B/S vehicles like JEDI) 

Business Unit Strategy/Goal for Investment 

Off B/S Options 

Transfer Restrictions 

Issues 

• tax 

• accounting 

• other 
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Structured Transactions 

Scheduled Projects for 2001 

Tammy II Develop Action Plan and execute a minority interest financing 
structure using $2 billion of non-core Enron assets. Transaction 
will generate $370 million of net income. 


£ «= 

•- .5 1 
2 £ 
o o 

© H- 
Q O) 

© .£ 

T3 CO 

« 3 . 

CD © 

© to 

§* 

O) ® 

I J 

II 

© 

S-s 

2 I 

Q. c 

Q.LLI 

I? . 

> 'C w 
n > o 
T> O tj 

« tc 
-C c c 
U O 2 

ro o T 
© 5 © 
«-o « 
© © © 
a: *8 ® 


CO 
CO — 
> « 
fc£ 

CD <2 
11 ! © 

is <G 
CD © 


o © 

© _3 

o' H 3 
•£ o § 

<u — .2 

E.» o 

9 - m m 
o in 2 

•Sf 

u 


<0 


1 » — 

CO = S= 

c > © 

^ > c 

-t- © 

CO * _Q 

© w 

s s §> 

c w .E 
— roc 
C CO 

11“ 

, rUt ,p - 

E So 
ra o cm 

CD O — 

3 C ~ 

® ° ij C 
Si O O 
^ o © = 
Y CT 3 £ 

S J £o 

£c*i £*» 

“■ fc* Q. >» 


CO 


°E 


to rr I 

k § I 

££ © c 


af^Ji 

O W Q -C c 

D ® > “ ® 
s 2 o cc 
w o 0)0 Q) 

©’ — — co E 
~ >>T3 O o 


5 c o 


© 


w '(0 — 

<30 

Q.fiS 

o O £ 

iis 

© 1 = r^- v«_ 

O tow o 


co 


8 1 = i ® 
© ^ *— 


o 


CO 


; © to 

Z3 . 


ZJ -C 3 

CO u o 




u • — 

_ E E 

‘ OWN 

— .to 


o § © 

o £ — 

o t: - 

CD <5 -S; s; t- 

O. ® tew 


go .« 
|q 


co o 


© 
. .c 

CO *- 

© s 

to $ 
© 9 


.£ 2 ’co © 


.co O E 

- 


CO 

■D 


O 

0 

1 

o 

CL 

X 

o 

CL 

© 

£ 

o 


c o ~ 


^ c >*0 

|e|S i 


•g'llill 

CL O .£ J3 © a 


l £ ?*= *3 © 

.2 c 



Confidential Treatment Requested By Wilmer, Cutler & Pickering 


E 88581 


Enron’s proprietary on-line bidding process. Conclude 
negotiations resolving fee dispute with former manager of PGH’s 
portfolio of leveraged assets. 
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Enron Structured Finance List 
As of 11/16/2001 


Deal Type 

ENE Contact 

Deal Name 

□ate 

Location 

SPE 

Beneficial Owner 


p„ pl . 

Deffner 

Caae 'oreoav counteroartvl 


ECN2021/ECN38th 

No 

N/A 

N/A 

Prepay 

OeHner 

Canadian $150 MM 

Roval Bank of Canada (fixed oas oreoav) 

09/00 

ENA 

No 

N/A 

N/A 

Prepay 

““ 

Canadian $150 MM 

Toronto Dominion Sank (fixed gas prepay) 
Chase Manhattan Bank /swao provider'. 

09/00 

ENA 

No 

N/A 

N/A 



Chase IV 

Mahonia Limited (prepay counterparty) 
Chase Manhattan 8ank (swap counterparty) 


GCN2021/ECN38th 

No 


N/A 

Prepay 


Chase V 

Mahonia Limited (prepay counterparty) 
Chase Manhattan Sank (swap counterparty) 


ECN2021/ECN38lh 




Prepay 


Chase VI 

Mahonia Limited (prepay counterparty) 
Chase Manhattan 3ank (swap counterparty) 


ECN2021/ECN38th 




Prepay 


Chase VII (APEA)(Muni Prepay) 

APEA (prepay counterparty) 

Chase Manhattan Bank (swap counterparty) 


ECN2021/ECN38th 


N/A 

N/A 

Prepay 


Chase VIII 

Mahonia Limited (prepay counterparty) 
Chase Manhattan Bank (swap counterparty) 


ECN2021/ECN38th 

No 

— N/A 

“A- 

Prepay 


Chase iX 

Mahonia Limited (prepay counterparty) 
Chase Manhattan Bank (swap counterparty) 


ECN2021/ECN38th 

No 

N/A 



' Oa/fnar 

Chase X — 

Mahonia Natural Gas Limited (prepay 
counterparty) 

Chase Manhattan Bank (swap counterparty) 


ECN2Q21/ECN38th 

No 

N/A 


Prepay 


Chase XI 

Mahonia Limited (oreoav counterparty) 
Chase Manhattan Bank (swap counterparty) 


ECN2021/ECN33th 

No 

N/A 

N/A 

Prepay 

Daffnor 

Citibank 1 

Delta Energy Corporation (prepay 
counterparty) 

Citibank. N A. (swao counterparty) 


ECN2021/ECN38th 

No 

N/A 

N/A 

Prepay 


Corp Prepay 

Trade 1: 

Toronto Dominion Texas. Inc. - (Prepaid 
Fixed Amount Payer) 

Credit Suisse First Boston International 

PLC - (Prepaid Fixed Amount Payer) 

Morgan Stanley . Inc. - (Floating Price 

Payer) 

Trade 2: 

Credit Suisse First Boston AG - (Prepaid 
Fixed Amount Payer) 

Barclays Bank PLC - (Floating Price Payer) 

12/1/00 

Enron Global 
Markets 

No 

N/A 

N/A 

Prepay 

Daftnar 

CRRA(Muni) 



m 

N/A 

N/A 

Prepay 


Crude Prepay 

Citibank N.A. (prepaid fixed price payer) 
Barclay's Bank Pfc (prepaid fixed payer) 
Royal Bank of Scoliand (prepaid fixed 


Enron Global 

Markets 

No 

N/A 

N/A 

Prepay 

Daftnar 

CSFB 

Credit Suisse First 8oston (prepay 
counterparty) 

Barclays Bank Pic fswao counterparty' 


ECN2021/ECN38th 

No 

N/A 

N/A 

Prepay 

Oatfnar 

Energy America (Muni) 


ECN2021/ECN38th 

No 

N/A 

N/A 

Prepay 


Yosemite 1 

Della Energy Corporation (prepaid fixed 
price) 

12/1/99 

Enron Global 
Markets 

No 

N/A 

N/A 


Permanent Subcommittee on Investigations 


EXHIBIT #387e 


EC 000037358 





660 


Enron Structured Finance List 
As of 11/16/2001 


Deal Type 

ENE Contact 

Deal Name 

Date 

Location 

SPE 

Beneficial Owner 

Trustee 



Citibank. N.A. {swap counterparty) 




- 




Yosemite II 

Citibank (US) (float payer) 

Delta Energy Carp (fixed price prepay) 

3/1/00 

Enron Global 
Markets 

No 

N/A 

N/A 


Walden 

Yosemite III (Enron Credit Linked Note 1) 

Delta Energy Corporation (swap 
counterparty) 

Citibank. N.A. (prepay fixed price 
counterparty) 

8/25/00 

Enron Global 
Markets 

No 

N/A 

N/A 

r,,pav 

Walden 

Yosemite IV (Enron Credit Linked Note 2) 

File not found 


Enron Global 
Markets 

No 

N/A 

N/A 


EC 000037359 
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Enron Structured Finance List 
As of 11/16/2001 


Deal Type 

ENE Contact 

Deai Marne 

Date 

Location 

SPE 

Beneficial Owner 

Trustee 

125/140 

Stiimun 

American Coat 

The American Coal Company (Borrower) 
Enron Capital & Trade Resources Carp 
(Lenders) 

Joint Energy Development Investments II 
Limited Partnership (Lenders* 


Global Finance 
Legal 

ECN20th Floor 

Yes 

N/A - QSPE 

N/A 

125/140 

KrauU 

Wilmington Trust Company (Owner Trustee/ 

Barcclays Bank PLC (Agent) 

LJM2-Max. LLC (Equity Holder) 

Enron Corp (Reimbursement & Disclosure 
Agents) 

EBIC-Apache. LLC (Sponsor) 

JJB-IASSET. LLC (Asset Co s) 

JJB-ll AsseL LLC (Asset Co’s) 

MEB-I, LLC (Transferor) 

MEB-lt. LLC (Transferor) 


ECN20th Floor 

/ — 

) 


125/140 

Patrick 

Blackbird Monetization - F125 sale of CSC 
N/R 

EESO (investment owner) 

Blackbird 1 LLC (Asset LLC) 

Blackbird II LLC (Transferor LLC) 

Barclay's Bank PLC (Trust Debt) 

Q4/1999 

Enron Energy 
Services 

Yes 

N/A - QSPE 

N/A 

125/140 

Patrick 

Unwind of Blackbird Monetization & 

Buyback bv EES 

EESO (investment owner) 

Blackbird I LLC (asset) 

Blackbird II LLC (transferor) 

Barclay's Bank Pic (trusl debt) 

Q2/2000 

Enron Energy 

Yes 

N/A - QSPE 

N/A 

125/140 

Patrick/ Alien 

Cash Co. 8 

Contractual Asset Securitization Holding "rust 
VI: 

State Street Bank and Trust Company of 
Connecticut. National Association (Trustee) 
Enron Cash company No. 6. LLC (CashCo) - 
sold all rights in Trust to Trustee 

Contractual Asset Sale Agreement 

Enron Cash Company No. 6. LLC (Seller) 

Enron Capital & Trade Resources International 
Corp (Servicer) 

Slate Street Bank and Trust Company of 
Connecticut. National Association (Trustee) 
Barclays Bank PLC (Admin Agent) 

Original Contract 

Ectric T ransferred rights to Enron Capital 
Trade Europe Finance LLC (ECTEF) 

ECTEF assianed riQhts to CashCo 

6/26/98 

ENA Legal 

ECN38th Floor 

Yes 

N/A 

N/A 

125/140 

Qualnunc* 

Project Catalytica 

KGB. LLC (Formed by Enron Ventures 

Corp) 

JSB Asset. LLC (Held by EVC. KGP. LLC. 5 
LAB Trust) 

Facility Agreement: Lab Trust (Borrower) 
Barclays Bank PLC (London) (Agent) 

Lab Tiust: Wilmington Trust Company 
(Owner Trustee) 

Barclays Bank PLC (Agent) 


Global Finance 
Legal 

ECN20th Floor 

Yes 

UM2-Fred, LLC 

Wilmington Trust 

125/140 

Qualn tinea 

Catalytica Unwind 

Certificate purchase agreement: Enron 
Ventures Corp (Purchaser) 

LJM2 - Fred. LLC (Seltor) 

Dissolution Agreement: Enron Ventures 
Carp. 

JSB Asset. LLC 

KGB. LLC 

Lab Trust 

3/14/01 

Global Finance 
Legal 

ECN201h Floor 

Yes 

UM2-Fred. LLC 
sold interest in Lab 
Trust to Enron 
Ventures CarD. 

Wilmington Trust 
Company 
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Deal Type 

ENE Contact 

Dea! Name 

Oate 

Location 

SPE 

Beneficial Owner 

Trustee 

ir' 

125/140 

Patrick 

Caymus Trust/Bacchus 

Enron Corp Sponsor - Enron North America 

Independent Manager - Willie J. Alexander 


EGF 

ENC 20th Floor 

Yes 

Long Lane Master 
Trust IV 

Wilmington Trust 
Company 




WTC - Wilmington Trust Co. 

Trust - Caymus Trust 

Asset LlC - Sonoma 1. LLC 

Transferor - Napa 1.. LLC 

Lender — Citibank NA 

Agent - Citibank NA 

Certificate Holder - Long Lane Master Trust 
IV by Fleet National Bank. Trust 
Administrator for Long Lane Matter Trust IV 









Caymus Trust owns: 

Class 8 Interest in Sonoma 1. LLC (economics 
nterest) 

8eneficial owner of Caymus Trust is Long Lane 






1 

125/140 

So minors 

project Churchill 

description: Structured Equity T ransaction 
Entities Involved: 

Banco Central Hispa noameticano S A 

LNG 1. LLC 

LNG II. LLC 

LNG III. LLC 

LNG IV. LLC 

LNG V. LLC 

Enron LNG Power (Atlantic) Ltd. member 


ENA Legal 
ECN38th Floor 

Yes 

Kenetech (50%) 
ENE (50%) 

N/A 

1 

125/140 

Sommers _ 

Project Churchill - (Puerto Rico Power 

Plant) 

Ownership: 

Kenetech 50%. ENE 50% 

LNG Power 1. LLC - QSPE 

LNG Power 2. LLC - QSPE 

LNG Power 3. LLC 

Lenders: 

Bankers Trust International PLC 

6/30/98 

International Legal 

Yes 

N/A - QSPE 

N/A 

v/ 

125/140 

Stubblefield 

Cortez Energy Services (LLC and 
Contribution & Subscription Agreement) 
Contribution & Subscription Agreement: 
DLJMP Funding It. Inc. (Invesior) 

DLJ Merchant Banking Partners II. LP 
(Investor) 

OLJ Merchant Banking Pamters ll-A. LP 
(Investor) 

OLJ Diversified Partners. LP (Investor) 

OLJ Diversified Partners - A. LP (Investor) 
DLJ Millenium Partners. LP (Investor) 

DLJ Millenium Partners-A, LP (Investor) 

DLJ First ESC LP (Investor) 

OLJ Offshore Partners II. e.r. (Investor) 

OLJ EAB Partners, LP (Investor) 

DU ESC II. LP (Investor) 

G.E. Capital Equity Investments. Inc. 
(Investor) 

Calpers (Investors) 

Ontario Teachers' Pension Plan Board 
(Investor) 

Enron Energy Services. LLC 

Cortez Energy Services. LLC 

Enron Energy Services Corp. 

Enron Energy Services. LLC (Owner) 

LJM 2 Co-Investment. LP (Investor) 

Nina 1 LLC (asset LLC) 

Santa Maria Trust (Trust) 


Global Finance 
Leoal 

ECN20th Floor 

Yes 

CIBC Inc 

Wilmington Trust 
Company 

\y 

12S/140 


Project Discovery Closing Documents 

Santa Maria Trust 

CISC (beneficial owner) 

12/29/99 

Global Finance 
Legal 

ECN20th Floor 

Yes 

CIBC 

Sanpaolo IMI 

Wilmington Trust 
Company 


EC 000037361 
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Deal Type 

ENE Contact 

□eai Name 

□ate 

Location 

SPE 

Beneficial Owner 

Trustee 



CISC (lender) 

Sanoaolo IMI S.D.A (lender) 






12S/140 

Krautz 

EBS CONTENT SYSTEMS L.L Monetization 

Project Braveheart 

EBS Content Systems LLC 

Enron Broadband Services. Inc. 

12/22/00 

EBS 

Yes 

Class A: 

Enron Broadband 
Services, Inc (EBS) 
[initial member) 
nCube Corporation 
[nCube) 

•See Hawaii 11125-0 
Jocumentaion in 
THawaii” section 



SE Thunderbird. LP. 
nCube Corporation 

Blue Heron 1 LLC 

Whitewing Management LLC 

_ Egret t LLC 




Class B: 

EBS 

nCube 

SE Thunderbird. 

LP. 

Blue Heron 1 LLC 
(general partner) 




Enron Broadband Services. Inc 

nCube Corporation 




Whitewing 
Associates L.P. 
[sole member! 
Whitewing 
Management LLC 
(general partner) 




Blockbuster Inc. 

Intertrust Technologies Corporation 
Macrovision Corporation 

Motorola Inc 

Enron Corp. 

Enron North America Corp. 

Vincent 8uckley 

WMmington Trust Company 

Hawaii I1 125-0 Trust 

McGarret VIII. L.LC. 

Big Island VIII. L.LC. 

Canadian Imperial Bank of Commerce . 
CIBC Inc. 




EGRET 1 LLC 

(managing 

member) 

Class C: 

McGarret VIII, LLC 


125/140 

Brown 

EES Service Holdings. Inc Monetization 

EES LLC (investment owner) 

Pyramid 1 LLC (asset) 

DLLJ Capital Funding Inc (trust equity) 

CS First Boston (trust debt) 

Q3/2001 

Enron Energy 
Services " 

Yes 

DLJ Capital 
Funding. Inc. 

Wilmington Trust 
Company 

125/140 

AUon 

ETOL1 

Teesside Operations Holdings Lid. - 
intermediate holding company (Asset Co) 
Teesside Operalions Holdings 2 Ltd. - 
(intermediate holding company) 

Teesside Operations Holdings 4 Ltd. - 
(intermediate holding company) 


EnrorrEurope 

Yes 

Royal Bank of 
Scotland 

•N/A 



R8S Financial Trading Company Ltd. 
(Purchaser) 

The Royal Bank of Scotland pic (Equity 
Holder) 








Lenders to Purchaser SPE: 

The Royal Bank of Scotland pic 13.39% 
(lender to SPE and Agent to Lenders) 
Westdeutsche Landesbank Girozentrale 
10.83%- lender to SPE 

Lloyds TSB Bank pic 10.83%- lender to 
SPE 

Mizuho Financial Group. The Fuji 8ank 

Ltd to 83%- lender to SPE 

Tlie Bank ol Tokyo Mitsubishi Ltd. 

10.83%- lender to SPE 

Landesbank Hessen-Thuringen 
Girozentrale 7.22%- lender to SPE 







EC 000037362 
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Deal Type 

EKE Contact 

Deal Name 

Date 

MCQSnSSH: 

SPE 


Trustee 



Raiffeisen Zentralbank Osteireicti AG. 
London Branch 7-22%- lender to SPE 
Credit Lyonnais 7.22%- lender to SPE 
Saciete Generate 7. 22%- lender to SPE 
Landesbank Baden-Wurttemburg. 

London Branch 7.22%- lender to SPE 
Bayerische Hypo-Und Vereinsbank AG 
7.22%- tender to SPE 

Enron Corp. (as TRS counterparty) 

Enron Sutton Bridge Funding Ltd. (As put 
counterparty). 






125/140 

- 

ETOL2 

Teesside Operations Holdings Ltd. (Asset 
Co) 

Teesside Operations Holdings 2 Lid. 
(Intermediate Hold Co) 

Teesside Operations Holdings 4 Ltd. 
(Intermediate Hold Co) 

RBS Financial Trading Company Ltd. 
(Purchaser) 

The Royal Sank of Scotland pic (Equity 
Holder and Lender) 

Enron Corp. (as TRS counterparty) 

Enron Sutton Bridge Funding Ltd. (As put 
counterparty i. 

3/30/01 

Enron Europe 

Yes 

Royal Bank of 
Scotland 

N/A 

125/140 

- 

ETOL3 

Teesside Operations Holdings Ltd. (Asset 
Co) 

Teesside Operations Holdings 2 Ltd. 
intermediate holding company) 

Teesside Operations Holdings 4 Ltd. 
intermediate holding company) 

Enron Sutton Bridge Funding Lid. 
(Transferor) 

Sideriver Investments Ltd (Purchaser) 

The Royal Bank of Scotland pic (Equity 
Holder and Lender) 

Enron Europe Ltd (Equity Holder) 

Enron Corp. (as TRS counterparty) 

Enron Sutton Bridge. Funding Utl. (As put 

6/20/01 

Enron Europe 

Yes 

Royal 8ank of 
Scotland - 
Enron (for .01%) 

N/A 

125/140 

Patrick/ Allen 

Eurocash 1 

Enron Gas & Petrochemicals Trading 

Limited (as Counterparty to Eurocash 1) 
European Cash 1 Limited (as Issuer of 

Notes and Certificates) 

IBJ International pic (as Arranger) 

IBJ International pic (as Note Purchaser and 
Certificate Investor) 

Prudential Assurance (as Note Purchaser 
and Certificate Investor) 

Norwich (as Note Purchaser and Certificate 
Investor) 

Royal Bank of Scotland (as Note Purchaser 
and Certificate Investor) 

Credit Lyonnais (as Note Purchaser and 

1/19/97 

Enron Europe 

Yes 

IBJ International 
pic; 

Prudential 

Assurance: 

Norwich; 

Royal Bank of 
Scotland; 
Credit Lyonnais 

N/A 

125/140 

Cattleman 

Firefly 

Firefly LLC (affiliate of Stonehurst Capital 
LLC. Firefly's Manager by Stonehurst Capita 
Inc. 

Holders of debt issued by Firefly Trust - 
Managing Member Douglas Stark. VP 


Global Finance 
Legal 

ECN20th Floor 

Yes 

No File Available 

Wilmington Trust 
Company 
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EXE Contact 

Deaf Name 

Date 

Location 

SPE 

Beneficial Owner 

Trustee 



Enron Corp - Saymond Bowen. Agent & 
ABomey-in-Fact 

Firefly Trust by Wilmington Trust Co. as its 
trustee J antes Lawler. VP 

Jacawe" Electrical Distribution Trust by 
Wilmington Trust 

Tigre Trust 

Puulista Electrical Distribution LLC by 

Atlantic Commercial Financial, outgoing 
member (Kathy Lynn) 

Enron Brazil Power Holdings V Ltd. 
Authorized signatory; Hundaw Corporate 
Services Ltd. 

Aquia Voting Trust - Wilmington Trust 

Chase Manhattan Bank. Admin Agent 
Wilmington Trust Company. Firefly Trustee 






125/140 

Patrick 

-ishtait 

LJM 

12/19/00 

Global Finance 
Leaai 

ECN20th Floor 

Yes 

LJM 

N/A 

125/140 

Butt* - 

Project Ghost 

G-Fulure Interest Owner Trust 

G-Present, L.L.C. 

G-Future. L.L.C. 

G-PasL L.L.C. 

Lenders: 

CIBC Inc. Canadian Imperial Bank of 
Commerce (As August) 

First Union National Bank (As 
(Documentation Agent) 

ABN Amro Bank (Co Agent) N.V. 

Panbasin (Co-Agent) and SanPaolo S.P.A 
(Syndication Agent) and CIBC World 

Markets Corp.. (Arranger) 

Trust 

J.M. Owner Trust Class B membership 
Interest in G-Past. LL.C.. a SPE forward 
under laws of State of Delaware 
representing 99.99% a common interest in 
J.M.. Owner Trust, a business trust toward 
under the laws of the Slate of Delaware 

Wilmington Trust Company, owner trustee 

G-Past. L.L.C.. a Delaware Limited Liability 
Company 

Class A member Enron * 
Communications. Inc. 0.01% 

Class B member. G-Present 99.99% 
G-Present L.L.C.. a Delaware Limited 
Liability Company 

Class A member Enron Communications 
Inc. .01% 

Class B member G-Future LLC 

G-Future. L.L.C.. a Delaware Limited 

Liability Company 

Class A member Enron Communications 
Inc. ..01% 

Class B member. J.M. Owner Trust 
99.99% 

True Sale Opinion suggest CIBC owns the 

12/21/99 

Global Finance 
Legal 

ECN20th Floor 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 

125/140 

Walden 

Hawaii 1 

The Parties 

Enron Corp 

Wilmington Trust Company 

Hawaii 1 125-0 Trust 

Canadian Impenal Bank of Commerce 

CIBC Inc. 

Beneficial interest owner of Trust is CIBC 
Inc. 

Noteholders: 

Bayerisehe Landes Bank S15 MM 

11/20/00 

Global Finance 
Legal 

ECN20th Floor 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 


EC 000037364 
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Deal Type 

ENE Contact 

Deal Name 

Date 

Location 

SPE 

Beneficial Owner 

Trustee 



First Union National Bank Si 5 MM 

8NP Paribas $15 MM 

Sanpaolo (MIS. PA) $15 MM 

Bauber Trust Company $15 MM 

TD Securities $15 MM 

CISC Oppersheimer $10,500 MM 

National Australia Bank. Ltd $10.5 MM 

The Sumitonus Bank, Limited S10.S MM 
Wachovia Bank SI 0.5 MM 

ABN/AMRO Sank. Ltd S9.0 MM 

Banco Bilbao Vizcaya Argentina. S.A. S6.0 
MM 

National Westminster Bank PLC. S6.0 MM 

Credit Agicoie indosuez $6.0 MM 

Royal Bank of Canada $6.0 MM 






125/140 


Hawaii 125-0 (McGarret A) 

The Parties 

Enron Enron Corp 

Sponsor Enron Energy Services. LL.C. 
Independent Manager - Vincent Buckley 
WTC Wilmington Trust Company 

Trust - Hawaii 125-0 Trust 

Asset LLC - McGarret 1. L.LC. 

Transferor LLC - Big Island 1, L.L.C. 

Lenders 

C1BC Inc 

First Union National Bank 

Bayerisdre Landesbank 

Sanpaolo IMI S.p.A 

CI8C-Canadian Imperial Bank of Commerce 

Owner of Beneficial Interest in Trust in 
CIBC Inc. 

- 

Global Finance 
Leqal 

ECN20th Floor 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 

125/140 

Walden 

Hawaii 125-0 (McGarret B) 

Asset LLC: 

McGarret- II. L.LC 

Sponsor: 

Enron Energy Services. L.LC. 

Transferor 

Biq Island lit. L.L.C. 

6/29/00 

Global Finance 
Leqal 

ECN20lh Floor 

Yes 

CISC. Inc. 

Wilmington Trust 
Company 

125/140 

Walden 

Hawaii 125-0 (McGarret C) 

Asset LLC: 

McGarret ill, L.L.C 

Sponsor: 

Enron Energy Services. LL.C. 

Transferor 

Bia Island III. LL.C. 


Global Finance 
Leqal 

ECN20th Floor 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 

125/140 

Walden 

Hawaii 125-0 (McGarret D) 

Asset LLC: 

McGanet II. L.L.C 

Transferor 

Hawaii 125-0 Trust 


Global Finance 
Leqal 

ECN20th Floor 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 

125/140 

Walden 

Hawaii It 125-0 (McGarret F) 

Asset LLC: 

McGarret VI. L.LC 

Transferor. 

Big Island VI. L.LC. 

Beneficial Interest Owner 

12/7/00 

Global Finance 
Leqal 

ECN20th Floor 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 

125/140 


Hawaii 125-0 (McGarret G) 

Asset LLC: 

McGarret 1. LLC 

Sponsor; 

Enron Energy Services. L.L.C. 

Transferor: 

Hawaii 125-0 Trust 

12/14/00 

Global Finance 
Leqal 

ECN20th Floor 

Yes 

CIBC. Inc. 

Wilmington Trust 
Company 
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faZSIfiS 

ENG Contact 

Deal Name 

Date 


SPE 

Beneficial Owner 

Trustee 

125/140 

Walden 

Hawaii IJ 125-0 (EBSCS - McGarret 1) 

Asset LLC: 

McGarret ill. L.L,C. 

Sponsor _ 

Enron Broadband Services, Inc. 
Transferor 

Hawaii 125-0 Trust. Series McGarret H 


Global Finance 
Legal 

ECN20th Floor 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 

125/140 

Waldon 

Hawaii II (Eli Lilly - McGarret J) 

Asset LLC: 

McGarret X.LLC. 

Sponsor: 

Enron Energy Services Operations. Inc. 
Transferor 

Biq Island X. L L.C. 

6/14/01 

Global Finance 
Legal 

ECN20th Floor 

Yes 

CIBC. Inc. 

Wilmington Trust 
Company 

125/140 

Walden 

Hawaii 1 (CGas - McGarret K) 

Asset LLC: 

McGarret XI. LLC. 

Sponsor: 

Joint Energy Development Investments 
Limited Partnership 

Transferor 

3iq Island XI. L.LC. 


Global Finance 
Legal 

ECN20th Floor 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 

125/140 


Hawaii II (Tahiti - McGarret L) 

Asset LLC: 

McGarret XII. L.L.C. 

Sponsor 

Prongitom 1. LLC 

Transferor 

Big Island XII. L.L.C. 

Beneficial Interest Owner 

CI8C Inc. 


Global Finance 
— Legal 
ECN20th Floor 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 

125/140 

Watdan 

Hawaii 1 (Tahiti - McGarret M) 

Asset LLC: 

McGarret XIII, LL.C. 

Sponsor 

Prongitown 1. L.LC. 

Transferor: 

Big Island XIII. L.LC. 

Beneficial Interest Owner: 

CISC Inc. 

Trust: 

Hawaii 125-0 Trust 

6/22/01 

Global Finance 

ECN20th Floor 

Yes 

CI8C, Inc. 

Wilmington Trust 
Company 

1 25/140 

Walden 

Hawaii 1 (Hanover - McGarret n Unwind) 

Asset LLC; 

McGarret XIV. LLC. 

Sponsor 

ESOS 

Purchaser 

Joint Energy Development Investments 
Limited Partnership 

Transferor 

Big Island XJV. LL.C. 

Beneficial Interest Owner 

CIBC 

6/28/Oi 

Global Finance 
Legal 

ECN20th Floor 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 

125/140 

Walden 

Hawaii (McGarret O) 

Asset LLC: 

McGarret VI. LLC. 

Sponsor 

Enron European Power investor 
Transferor ~ 

Hawaii 125-0 Trust 

Beneficial Interest Owner 

CIBC Inc 

Trust 

Hawaii 125-0 Trust 

8/31/01 

Global Finance 
Legal 

ECN20th Floor 

Yes 

CIBC, Inc. 

Wilmington Jrust 
Company 

125/140 


Iguana 


ENA Legal 

Yes 

DU Capital 
Corporation 

Wilmington Trust 
Company 


EG 000037366 
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Deal Type 

ENE Contact 

Deal Name 

Date 

Location 

SPE 

Beneficial Owner 

Trustee 



Red Salamander Limited Company (as 
Issuer) 

OLJ Capital Corporation (as beneficial 
owner of Issuer) 


EC N 38th Floor 




125/140 

Brown 

Le Hesten LLC-F Donation 

EESO A. EE Lilly a. EESO C (investment 
owner! 

Q4/2Q00 

Enron Energy 

No 

N/A 

N/A 

125/140 


Le Hestenn LLC “C" Interest Monetization 

EESO to Merganser LLC (investment 
owner) 

Pintail L.P. l (asset) _ 

Brant LLC (transferor) 

Purchase by Whitewing Entity Canvasback 
LLC 

Qt/2001 

Enron Energy 

Yes 

Whilewing Entity 
Canvas back 

N/A 

125/140 


Le Hesten LLC 

EESO A - 50%. EK Lilly B - 50%. EESO C - 
nonvoting pref (investment owner) 

McGsrrett X LLC (asset)] 

Big Island X LLC (transferor) 

CI8C (trust eauilv/debt) 

02/2001 

Enron Energy 

Yes 

CIBC, Inc. 

see also Hawaii II 
ei. Lilly McGarrett J) 

Wilmington Trust 
Company 

125/140 

Brawn 

Project Leftovers (Turkey Power Project) 

Ownership (ENE 50%. Wing. Gamma, 
Midlands 50%L 

LFT Power 1. LLC 

LPT Power 2. LLC 

LFT Power 3. LLC ' 

Lenders: 

Canadian imperial Bank of Commerce 
Bankers Trust international PLC 

Trust: 

Wilmington Trust Company. Owner Trustee 

True Sale/Non-Consolidation Opinion of 
Andrews & Kirth - CIBC owns the Trust 

5/28/99 

International 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 

125/140 

Summers 

Project MacArthur (Guam Power Project) 

Ownership (ENE 50%. Tomen Corp 50% 
EDP Power 1 LLC - QSPE 

EDP Power 2 LLC - QSPE 

EOP Power 3. LLC 

3/30/99 

Enron 

International 

N/A 

QSPE 

N/A 

125/140 

- -Walden 

McGarrett A 

EES LLC (investment owner) 

McGarrat VII LLC (asset) 

Big Island VII LLC (transferor) 

Q4/2000 

Enron Energy 
Services 

Yes 

CIBC, Inc. 

Wilmington Trust 
- Company ~ ■ 



ms 

Q3/2000 

Enron Energy 
Services 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 



Nikita 



Yes 

CIBC, Inc. 

Wilmington Trust 
Comoanv 

125/140 


Project Nimitc 

Ownership: 

Saras 55%. Enron 45% 

ESP 1 Interest Owner Trust 

ESP Power 1. LLC 

ESP Power 2. LLC 

ESP Power 3, LLC 

Lenders: 

Canadian Imperial Bank of Commerce 

First Union Bank Paribas 

ABN Ambro Bank. N.V. 

National Australia Bank Limited 

Trust: 

6/28/99 

Enron 

International Legal 

Yes 

CIBC, Inc. 

Wilmington Trust 
Company 


10 
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Deal Type 

ENE Contact 

Deal Name 

Date 



Beneficial Owner 




Wilmington Trust Company. Owner Trustee 

True Sale/Ncn-ccnsaiidation Opinion of 
Andrews &. Kirth - CIBC owns the Trust 
Certificates 






125/140 

Patrick 

OWC LLC Monetization - F125 sale of EES' 
Economic interest in the OWC joint venture 

EESO 50%. Owens Coming 50% 
(investment owner) 

6ESO-OC Hldgs 1 (Asset LLC) 

EESO-OC Hldgs II (Transferor LLC) 

CISC Inc (Trust Ecuitv/Trust Debt) 

Q4/1999 

EGF ECN 

20th Floor 

Yes 

CISC, Inc. 

Wilmington Trust 
Company 

125/140 

Brown 

OWC Transfer to Hawaii - Transfer to CIBC 

EESO -50%, Owens Coming 50% 
(investment owner) 

Mam li LLC (asset) 

Danno II LLC (transferor) 

CIBC (Trust eauitv/debt) 

02/2000 

Enron Energy 

Yes 

CIBC, Inc. 

Wilmington Trust 
Comoanv 

125/140 

Brown 

OWC Unwind 
. EESO (investment owner) 

Maui It LLC (asset) 

Oanno II LLC (transferor) 

CIBC Inc (trust eauitv/debt) 

Q1/2Q01 

Enron Energy 
Services 

Yes 

See Above 

See Above 

125/140 


Pronghorn 

EES LLC (investment owner) 

McGarrett XII LLC (Asset) 

Big Island XII LLC (transferor) 

CISC Inc (trust eauitv/debt) 

Q1/2001 

Enron Energy 
Services 

Yes 

See Hawaii 11 (Tahiti- 
McGarrett M) 

See Hawaii II (Tahiti- 
McGarrett M) 

125/140 


Project Pilgrim - (Sarllix Power Project) 

Ownership: 

Saras 55%. Enron 45% 

ES Power 1. LLC -QSPE 

ES Power 2. LLC - QSPE 

ES Power 3. LLC 

Lenders: 

Canadian Imperial Bank of Commerence 
True Sale/Non-Consolidation Opinion of 

Andres & Kirth 

12/28/98 

International Legal 

N/A 

QSPE 

N/A 

125/140 

Sommere 

Project Pilgrim - (Turkey Power Project) 

Ownership: 

ENE 50%. Wing. Gamma. Midlands 50% 

6T Power 1 LLC- QSPE 

ET Power 2. LLC -QSPE 

ET Power 3. LLC 

Lenders: 

Canadian Imperial Bank of Commerence 
True Sale/Non-Consolidation Opinion of 
Andrews & Kirth 

12/23/98 

Enron 

International Legal 

N/A 

QSPE 

N/A 

125/140 

SJierman 

Powder River 

PR-B Interest Owner Trust (Trust) 

Fort Union Gas Gathering, LLC 

Enron Capital /k Trade Resources Coir 

Wjlminxivu Trust Company 

EOT Powder River, LLC 

ECT-PR-B. LLC 

ECT-PR-C. LLC 

ECT-PR-2. LLC 

12/30/98 

Global Finance 
Legal 

ECN20th Floor 

Yes 

RADR Gathering 
LP. 

Thomas William 
Porter III 

Red Rock 
Management 
Comoanv. LLC 

Wilmington Trust 
Comoanv 

125/140 

Brown 

Pronghorn 

EES LLC (investment owner) 

McGarrett XIII LLC (Asset) 

Big Island XIII LLC (Iransferor) 

CI8C Inc (trust eauitv/debt) 

Q2/2001 

Enron Energy 
Services 

Yes 

See Hawaii 1 (Tahiti- 
McGarrett M) 

See Hawaii II (Tahiti- 
McGarrett M) 


EC 000037368 
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Deai Type 

ENEConttct 

Deal Name 

Date 


EH 

8eneflcial Owner 

Trustee 

125/140 

N« U y«n 

Raptor 1 Swap Confirmations 

4/18/00 


Yes 

UMZ-Talon, LLC 

Wilmington Trust 
Comoanv 

125/140 

Nmlvo „. 

Raptor II 

6/29/00 

EES 

Yes 

U MZ-Ti m be rwo If, 
LLC 

Wilmington Trust 
Comoanv 

125/140 

Nfluyen 

Raptor II 

4/13/01 


Yes 



125/140 

Nguyon 

Raptor III 

9/27/00 


Yes 

LJ M2 -Porcupine 
LLC 

Wilmington Trust 
Comoanv 

125/140 

Ngeywi 

Raptor IV 

9/9/00 _ 


Yes 

UMZ-BobcatLLC 

Wilmington Trust 
Comoanv 

125/140 

- 

Rlva 

McGarret VI. LLC (Asset LLC) 

European Power Limited Company 
(Underlying Company) 

Enron North America (Swap Provider) 

Big Island VI. LLC (Transferor LLC) 

Enron European Power Investor LLC 
(Sponsor/Transferor. Put Writer) 

Enron corp (guarantor of ENA's obligations 
to Hawaii II) 

Hawaii I1 125-0 Trust Series McGarret F 

Canadian Imperial Sank of Commerce 
(Agent. Equity Holder in McGarret R 
Wilmington Trust Company (Owner Trustee 
of Hawaii Trust) 

CISC Wortd Markets Corp (Debt Arranger 
tor Hawaii) 

Lenders: 

John Hancock Life Insurance Company 

New York Life Isurance 

Nationwide Life Insurance 

Phoenix Home Life Insurance Company 
Phoenix CDO Limited 

Post Balanced Fund LP 

Post High Yield LP 

TCW Leveraged Income Trust LP (1,2.and 
4). TCW Gem 2 Limited. TCW Gem 4 

Q4/2000 

Enron Europe 

Yes 

Limited Company 
(Undertvlna 

Company): 
European Power 
Investor LLC 
[Enron) (nonvoting); 

UM II • Margaux 
LLC 11/3 votesl: 
John Hancock Life 
Insurance Company 
(2/3 votes); 

McGarret VI. LLC 
(Asset Co): 
Class A - Enron 

Class B - Hawaii II 
125-0 Trust Series 
McGarret F 

Hawaii II 12S-0 
Tmst Senes 
McGarret F: 
C18C . 

Wilmington Trust 
Company 

N/A 

' 

Wilmington Trust- 
Company 

125/140 

Pitrick/AlUtn 

Riverside 1 

Enron Europe Power Limited 

Thombeam Limited (as minority interest 
holder in Enron Europe Power Limited) 

SPV Management Limited (owner of £100 
ordinary shares in Thombeam Limited and 
Servicer to Thombeam Limited) 

Strategic Money Management Company 8V 
(owner of pref shares for £1.5 M in 
Thombean Limited and lender to 
Thombeam) 

Morgan Trust Guaranty Trust Company of 
New York (as Security Trustee and working 
capital facility lender to Thombeam Limited) 

JP Morgan Securities Limited (as Lender 

9/12/96 

Enron Europe 

Yes 

( Thombeam 
Limited) 

SPV Management 
Limited -£100 
ordinary shares 
SMM BV Limited - 
£1.5 M pref shares 

Morgan Guaranty 
Trust Company of 
New York 

125/140 

Patrick/ Aiton 

Riverside 2 

9/26/1997 

Enron Europe 

Yes 

(Strategic Money 
Management 
Corporation BV) 
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Oate 

Location 

SPE 

Beneficial Owner 




Strategic Money Management Corporation 8V - 
urchaser {as 50% Owner of “A" Ordinary 
hares of Enron Europe Power Holdings 
.united) 

Enron Europe Power Holdings Limited - entity 
aeing sold 

inron Europe Limited - seller 

Morgan Guaranty Trust Company of New York 
as Trustee and swap counterparty) 

■nron Capital & Trade Resources Corp (as 




Pending- will 
forward 16 Nov. 

Morgan Guaranty 
Trust Company 

125/140 

Patrick/ 

Riverside 3 

Enron Europe Power 2 Limited 

Enron Europe Limited (as Guarantor) 

Enron Corp (as Guarantor) 

Bankers Trust International (as Lender) 

CEBC (as Lender) 

Bankers Trust and CISC are providing the 
£!54m loan that is maturing in March 1999. 
This transaction (alongwith the accrued 
interest) was refinanced through Riverside 6 
for an amount of £1 59.5m that included 
£1 10m of Notes and £49.5m loan arranged 
by Barclays. (See Details below) 

8/30/93 

Enron Europe 

Yes 

QSPE 


125/140 

Patrick/ Allen 

Riverside 4 

Enron Europe Power 4 Limited (as borrower) 

Enron Europe Limited (as guarantor) 

Enron Corp (as guarantor) — 

CISC Wood Grundy pic (as arranger) 

CISC Wood Grundy pic (as lender) 

Enron Europe Power 4 Limited 

CI8C Wood Grundy ptc (as Lender and 
arranger) 

CISC Wood Grundy pic provided the entire 
£60m loan that is to be repaid or refinanced 
by April 1999. This was subsequently 
refinanced by Riverside 7 

Enron Cotp and Enron Europe Limited 
provided a unconditional guarantee to CIBC 
providing the £60m loan facility to Enron 

9/29/98 

Enron Europe 

Yes 

- QSPE 


125/140 

Patrick/ Allon 

Riverside 5 

Enron Europe Power 5 Limited 

CIBC provided the eniire S2M loan that is to 
be repaid or refinanced by January 2002 

Enron corp has provided an unconditional 
guarantee to CI8C providing Che S2M loan 

1/29/99 

Enron Europe 

Yes 



125/140 

Patrick/ Allen 

Riverside 6 

Teesside Power Financing Ltd 

Enron Europe Power 1 Limited (as 
guarantor) 

Enron Europe Power 3 Limited (as 
guarantor) 

Enron Europe Limited 

Enron Corp (as guarantor) 

Barclays Capital (as arranger) 

Barclays Bank pic (as facility agent) 

Barclays Bank pic (as lender) 

Landesbank Hessen - Thuringen 
Girozentrale (as lender) 

DG Bank Deutsche Genossenschatts Bank 
AG. London Branch (as lender) 

Unicredito Italiano S.P.A. London Branch 
(as lender) 

Banca Naztonale del Lavoro S.p.A. London 
Branch (as lender) 

Banco Espinto Santo e Comercial de Lisboa 
1 S A. (as lender) 

7/19/99 

Enron Europe 

Yes 

QSPE 
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Deal Name 

Date 

Location 

SPE 

Beneficial Owner 

Trustee 



8ankers Trustee Company Limited (as note 
trustee & security trustee) 

BHF Bank - AG 

Enron Europe Power 3 Limited 

Barclay's Bank Pic provided a E159.SMM 
bridge loan, which was eventually refinanced 
bv July 1999 Riverside 6. 

Enron Corp and Enron Europe Limited 
provide unconditional guarantees to 






12S/140 

Patrick; Allan 

Riverside 6.1 

Teesside Power Financing Ltd 

John Hancock Mutual life $45.68 M 

John Hancock Variable Life $1.5 M 
investors Partner Life Insurance $1 M 
Signature 3 Limited - $4 M 

Mellon Bank for Long-term investment Trust 
S2M 

Mellon Bank for Bell Atlantic Master Trust $4 
M 

Variable Annuity Life $5.4 M 

American General Life S3 M 

American General Assurance 32 M 

Franklin Life Insurance $5 M 

Old Une Life Insurance SI. 99 M 

Alt American Life Insurance S2M 

Teachers Insurance $24.24 M 
KZH-Soleil-2-LLC $19.39 M 
_ Abbey National Treasury $20 M 

Prudential Assurance 15M 

Enron Europe Limited arid Enron Corp 
provide limited and conditional guarantees 
toTPFL. These guarantees are triggered 
under certain circumstances resulting in 
lower dividends at the TPFL level. These 
circumstances could indude changes in tax, 
lock nip of dividends or other similar events 

7/19/99 

Enron Europe 

Yes 

QSPE 

N/A 

125/140 

Allen 

Riverside 3 & 6 

Teesside Power Financing Ltd 

John Hancock Mutual Life $45.68 M 

John Hancock Variable Life SI.5M 

Investors Partner Life Insurance S 1 M 
Signature 3 Limited - $4 M 

Mellon Bank lor Long-term investment Trust 
S2M 

Mellon Sank for Sell Atlantic Master Trust $4 
M 

Variable Annuity Life $5.4 M 

American General Life $3 M 

American General Assurance S2 M 

Franklin Life Insurance S5 M 

Old Line Life Insurance Si. 99 M 

All American Life insurance S2M 

Teachers Insurance S24.24 M 
K2H-Soleil-2-LLC S 19.39 M 

Abbey National Treasury 520 M 

Prudential Assurance 15M 

Enron Europe Limited and Enron Corp 
provide limited and conditional guarantees 
to TPFL. These guarantees are triggered 
under certain circumstances resulting in 
lower dividends at the TPFL level. These 
circumstances could include changes in tax. 
lock-up of dividends or other similar events 

7/19/99 

Enron Europe 

Yes 

QSPE 

N/A 

125/140 

Patrick/ Allen 

Riverside 7 

Enron Europe Power 6 Limited 

Enron Europe Limited (as guarantor) 

Enron Corp (as guarantor) 

CISC (as agent) 

National Australia Bank Limited (as lender) 

4/30/99 

Enron Europe 

Yes 

QSPE 
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Deal Name 

Date 

Location 

SPE 

Beneficial Owner 

Trustee 



Sank of Montreal (as lender) 

Christiana Sank Og Kreditkasse ASA (as 
lender) 

Enron Europe Power 6 Limited 

CISC (as Agent) 

National Australia Bank Limited - £30 M (as 
Lender) 

Sank of Montreal- £20 M (as Lender) 
Christiana Bank Og Kreditkasse ASA - £10 

M (as Lender) 

Riverside 7 was refinancing of previous 
Riverside 4 transaction. CISC arranged the 
loan with other lenders providing the actual 
loans (see list above) for £60m loan. The 
entire loan is repayable in September 1999 
and was refinanced through Riverside 10 

Enron Corp and Enron Europe Limited 
provided an unconditional guarantee to 

CISC and other Lenders providing the £60m 
loan facility to Enron Europe Power 6 

Limited. 






125/140 

Patricio Allan 

Riverside 3 

N/A 

N/A 

N/A 

N/A 

N/A 

125/140 

PatrtclOAlkifi 

Riverside 9 

Enron Europe Power 5 Limited (as borrower) 

Enron Europe Limited (as guarantor) 

Enron Corp (as guarantor) 

CISC Wood Grundy pTc (as lender) 

Enron Europe Power 5 Limited 

CISC Wood Grundy pic (as Lender) 
Riverside 9 was a refinancing of Riverside 5 
and waiver of CI8C's put option 

9/30/99 

Enron Europe 

Yes 

QSPE 

N/A 

125/140 

' 

Sherman 

Rock 

Common Agreement 

Meter Acquisition Company LP. LLP 

Houston Pipe Line Company 

Hanover Mac. LLC 

HCC Holdings. Inc 

Hanover Compressor Company 

Hanover Measurement Services Company, 

L.P. 

Houston Pipe Line Company 

Hanover Measurement, LLC 

HCC Holdings. Inc 

Hanover Compressor Company 

Houston Pipe Line Company 

Hanover Pipe Line Company 

Hanover Measurement LLC 

HCC Holdings. Inc 

Barclays Bank PLC (Agent) 

Credit Lyonnais New York Branch (Syndication 

9/30/99 _ 

EBN38th Floor 

No 

N/A 

N/A 

125/140 

Patrick/ Allan 

Riverside 10 

Enron Europe Power 6 Limited 

Enron Europe Limited (as guarantor) 

Enron Corp (as guarantor) 

CISC (as agent) 

National Australia Bank Limited (as lender) 

Bank of Montreal (as lender) 

Christiana Bank Og Kreditkasse ASA (as 
lender) 

Enron Europe Power 6 Limited (as 

Borrower) 

CIBC (as Agent) 

National Australia Bank Limited- £30 M (as 
Lender) 

9/30/99 

Enron Europe 





EC 000037372 



674 


Enron Structured Finance List 
As of 11/16/2001 


Deal Type 
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Deal Name 

Date 

Location 

SPE 

Beneficial Owner 

Trustee 



Bank of Montreal - £20 M (as Lender) 
Christiana Bank Og Kreditkasse ASA - £10 

M (as Lender) 

CIBC arranged the loan with other fenders 
providing the actual loans for £63 ,5m loan 
which included £t.5m of accrued interest on 
Riverside 7 . The entire loan is repayable in 
March 2000 and was repaid through a 
intercompany loan from Enron Europe 
Limited to Enron Europe Power 6 Limited 




- 


125/140 


Financing of Sutton Bridge 

Barclays Bank PLC - party to bond issuance 

5/97 

Enron Europe 

No 

N/A 

N/A 



BG Pic - party to bond issuance 

Bankers Trustee Company Lim 

Bankers Trust Company. New York office 
party to bond issuance 

Cedel Bank, societe anooyme-party to bond 
issuance 

Central Electricity Generating Board - t party 
to bond issuance 

Bankers Trustee Company Limited - party to 
bond issuance 

Enron Power Corp 

Bankers Trust Luxembourg S.A. - party to 
bond issuance 

Duff & Phelps Credit Rating Co - party to 
bond issuance 

The Depository Trust company - party to 
bond issuance 

Department of Trade & Industry party to 
bond issuance 

Enron Capital & Trade Resources-Corp. 
Enron Capital & Trade Resources Limited 
Enron Engineering Services 

Enron Corp. (as TRS counterparty) 

Enron SB Operations & Maintenance 

Limited 

Enron Power Corp. 

Enron SB Limited 

General Electric company - party to bond 
issuance 

General Electric International. Inc. - party to 
bond issuance 

Sutton Bridge Power 

Independent Electricity Consultant - party to 
bond issuance 

Independent Gas Consultant - party to bond 
issuance 

Independent Technical Consultant - party to 
bond issuance 

Ilex Associates - party to bond issuance 

Mott Ewbank Preece - party to bond 
issuance 

Sedgwick Bankrisk Limited - party to bond 
issuance 

IPG Power 

Sutton Bridge Financing Limited 

Barclays de Zoete Wedd Limited - party to 
bond issuance 

Merrill Lynch International - party lo bond 
issuance 

U.K. Monopolies and Mergers Commission - 
party to bond issuance 

Moody's Investors Services. Inc - parly to 
bond issuance 

National Grid Company Pic • party to bond 
issuance 

Mere & McLellan Limited - party to bond 
issuance 

Portland General Corporation - party to bond 
issuance 




- 
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SNSConUd 

Deal Name 

Date 

Location 

SPE 

Beneficial Owner 




Bankers Trust Company - party to bend 
issuance 

Standard and Poor's Rating Group • party to 
bond issuance 






125/140 


Sutton Bridge 111 / / j j \ 'J 

Enron CapoVi T rade Rfesflurces ' 

Enron Europe Limited • seller 

Enron SB 2 Limited - entity sold 

SBI 2 Limited 

S81 3 Limited 

TGT Finance - receiving party to cash 
Teesside Gas Transportation Limited - 
recipient ot loan from TGT Finance 

Bretton Holdings (One) Limited - seller 
Bankers Trust International Trust Pic - 
purchaser 

Bankers Trust Company - agent 

S81 3 Limited- purchaser 

8ankers Trust International PLC - investor in 
SBI 3 Limited 

Enron Capital & Trade Resources - party to 
unwind Sutton Bridge 2 — 

Enron Europe Limited- seller 

Bretton Holdings (One) Limited - seller 

Enron SB 2 Limited- entity sokj 

TGT Finance • receiving party to cash 

T eesside Gas Transportation Limited - 
recipient of loan from TGT Finance 

8ankers Trust Company - aaent 

3/98 

Enron Europe 

Yes 

QSPE 

N/A 

125/140 


Sutton Bridge III (Third Equity) 

Bankers Trust International PLC 

Enron Capital & Trade Resources 

Enron Europe Limited 

Enron SB 2 Limited 

Enron SB 2 Unlimited 

SBI 2 Limited 

SBI 3 Limited 

TGT Finance 

Teesside Gas Transportation Limited 

Bretton Holdings (One) Umitedl 

Bankers Trust Comoanv 

3/1/98 

Enron Europe 

Yes 

QSPE 

N/A 

125/140 

Alton 

Sutton Bridge IV 

Enron Europe Limited 

Enron S82 

ES8F 

Sutton Bridge Funding Limited 

National Westminster Bank Pic 

Enron Sutton Bridge Funding Limited - seller 

Sutton Bridge Funding Limited - purchaser 

National Westminster Sank Pie - equity 
owner and lender to Sutton Bridge Funding 
Limited SPE 

6/1/99 

Enron Europe 

Yes 

National 

Westminster Bank 
Pic 

N/A 

125/140 

Shaman 

Wind River 

WR-B I merest Owner Tnut(Tneil) 

lost Creek (jus Gathering Company, LUC 

Huron Capital & Trade Rcsuuivcs Corp. 

HIT Wind River, LUC 

FIT- WR-B. LLC 

ECT-WR-C. I.LC 

KCT-WR-7.. 1 1 1; 

12/30/98 

Global Finance 
Legal 

ECN20th Floor 

Yes 

RAOR Gathering 
L.P. 

Thomas WiHiam 
Porter III 

Red Rock 
Management 
Comoanv. LLC 

Wilmington Trust 
Company 
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Oeal Name 

Date 

Location 

SPE 

Beneficial Owner 

Trustee 

Other 


Azurix 

Bristol Water Trust 

Atlantic Water Trust 

Wilmington Trust Company (Trustee) 

Marlin Water Trust 

Participation Agreemehl 

Enron Corp 

Marlin Water Trust 

Atlantic Water Trust 

Enron Water (Holding) LLC 

Bristol Water Trust 

Azurix Europe. LTD - 
Preferred voting Trust 

8ankers Toist Comoanv 


Global Finance 

ECN20th Floor 

Yes 

John Hancock 

Mutual Life 

Insurance Company 

John Hancock 
Variable Life 
Insurance Company 

Investors Partner 

Life Insurance 
ComDanv 

Barnett & Co 
Principal Life 
Insurance Co. 
Allstate Life 
Insurance Co. 
Allstate Insurance 
Co. 

Tral & Co. 
Watercress 1. LLC 

Wilmington Trust 
Company 

Other 


Brazos/Andex Resources LLC 

Andex Resources. LUC (seller) 

Brazos VP P LP - General Partner is 
Agave VP. LUC 

ECT Merchant Investments Corp. agent 
for JEDI II LP 

Joint Energy Development Investments II 
Limited Partnership - General Partner is 
Enron Capital Management II Limited 
Partnership who's GP is Enron Capital II 


ENA Legal 
ECN38th Floor 

Yes 

See Brazos 

VPP Below 

Other 


Brazos Trust 

Wilmington Trust Company (Trustee) 

Agave VPP. LLC. (Depositor) 

Bank of America (Leasee) 

Participation Agreement: Brazos VPP Trust 

(Admin Agent) Bank of America. N.A. (Class 
A Certificate holders) 

(Syndication Agenl) National Westminster 
Bank pic. (Lender) (Class A Certificate - 
holders) 

Salt Fork Trust (Class 8 Certificate holders) 


Global Finance 
Lena! 

ECN20th Floor 

Yes 

Salt Fork Trust 

Wilmington Trust 
Company 

Other 


Brazos VPP 

Brazos VPP Limited Partnership 

Agave VPP. LLC (General Ptr) 


Global Finance 
Legal 

ECN2Dth Floor 

Yes 

Agave VPP, LLC 

Wilmington Trust 

Other 


Camelot 1 


Enron Europe 

No 

N/A 

N/A 

Other 

A "* n 

Camelot 2 

J 

Enron Europe 

a 

N/A 

N/A 

Other 

Allen 

Chocolate 

12/1/00 

Enron Europe 

No 

N/A 

N/A 

Other 

FlMnor 

Cornhusker 

ENA 

Tenaska Energy. Inc 

Tenaska Energy Holdings. LLC 

Tenaska Cleburne. LLC 

Continental Energy Services. Inc. 

Illinois Generating Energy 

Tenaska IV Texas Partners. Ltd 

Tenaska IV Partners. Ltd 

Empeco VII -Tx 3 

IGCS Brazos Inc 

KUCC Cleburne Corporation 


Global Finance 
Legal 

ECN20th Floor 

Yes 

Della Power 
Company 

N/A 
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Trustee 



Tenaska IV. Inc. 

Tenaska energy Holdings. LLC 

LG4S Capital Carp 

Ponderosa Pine. LLC 

OPC Ponderosa. LLC 

Oelta Power Company 






Other 

Flwnor 

E-Next Generation 

DU ESC H. LP (CFSS) 

OU Investment Funding II, Inc. (CFSB) 


Global Finance 
Legal 

ECN20th Floor 

Yes 

CFSB 

□LJ ESC II. LP 
(CFSB) 

□LJ Investment 
Funding 11. Inc. 
(CFSB) 

Wilmington Trust 
Company 

Other 

- 

ENA/Brazos VPP L.P. 

Brazos VPP Trust Financing pursuant to a 
participation agreement ameng Ban* of 
America. N.A. as Administrative Agent. 
National Westminster Bank PLC as 
Syndication Agent and 8razos VPP Trust 
Agave VPP. LLP . 

Bank of America. N .A. 

Bracewell 4 Patterson, L.L.P. _ 

Enron North America Corp 

Crescendo Energy. LLC 

ECT Merchant Investments Corp 

Enron Corp 

Entrada Energy Ventures, LLC 

Enron Reserve Acquisition Corp 

Brazos VPP Limited Partnership 

Royal Bank of Scotland/National 
Westminster Bank pic 

Richards, Layton & Roger 

Salt Fork Trust 

St. Mary’s Production LLC 

Thompson & Knight LLP 

Brazos VPP Trust 

Wilminqton Trust Company 


ENA Legal 
ECN38th Floor 

Yes 

See Brazos 

N/A 

Other 

- 

ENA/MCN Power Company, White Pine 

MCN Power Company (Seller) _ 

ENA (Buyer and Assignor) 

White Pine Energy. LLC (Buyer and 
Assignee Richard Vicers, Vice President) 
Delta Power company LLC, Parent of DPC 
White Pine. LLC 

DPC White Pine LLC. initial member of 
White Pine Energy. LLC 

Buyer formed White Pine Energy preferred 
Holdings (a preferred limited partner of 
Michigan Power Limited Partnership) 


ENA Legal 

ECN38th Floor 

Yes 

Oelta Power 
Comoanv 

N/A 

Other 


JEDI SPV 1 (Closing Documents) 

$225,000,000 Principal Amount - 7.342% 
Sr. Notes due November 15, 2003 

ssuer: JEQI SPV 1, LLC by Joint Energy 
Development Investments Limited Partnership, 
ts sole Member by Enron Capital Management 
Limited Partnership, its sole general partner by 
Enron Capital Corp. its sold general partner 

Ben Glisan, Vice-President 

Purchasers: 

Scudder Kemper Investments 

Fanners Insurance Exchange (Note to be 
registered in the name of "Cudd&Co'). 

Laszio Heredy. Managing Director 

3/19/99 

Global Finance 
Legal 

ECN20th Floor 

Yes 

Joint Energy 
Development 
nvestments Limited 
Partnership 

N/A 
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Trustee 



Partners New World Life Insurance 
Company (Note to be registered in the name 
of 'Cudd&Co'). Laszlo Heredy. Managing 
Director 

Farmers Reinsurance Company (Note to be 
registered in the name of “Cudd&Co'). 

Laszlo Heredy. Managing Director 

Kemper Investors Life Insurance Company 
(Note to be registered in the name of "Hare 
& Co"). Gary Fridley. Chief Investment 
Officer and David Jorgensen. Corporate 
Controller 

Federal Kemper Life Assurance Company 
(Note to be registered in the name of 'Hare 
& Co"). Gary Fridley. Chief Investment 
Officer and David Jorgensen. Corporate 
Controller 

Fidelity Life Association. (Note to be 
registered in the name of Hare & Co*) Gary 
Fridley, Chief Investment Officer and David 
Jorgensen. Corporate Controller 

Zurich Life Insurance Company of America 
(Note to be registered in the name of Hare & 
Co"). Gary Fridley. Chief Investment Officer 
and David Jorgensen. Corporate Controller 

Lincoln Investment Management. Inc. 

Lincoln National Life insurance Company 
and Lincoln Life and Annuity Company of 
New York 

Both signed by Lincoln Investment 
Management. Inc. . Timothy Powell. Vice 
President 

Pacific Life Insurance Company (Note to be 
registered in the name of *Hare& Co" and 
'Atwell & Co") 

William Schmidt Assistant Vice President 

Jane Guon, Assistant Secretary 

Sun America Corporate Finance (note to be 
registered in the name of "OKG8D & Co.) 

Sun American Life Insurance Company 

John Alden Life Insurance Company 

Anchor National Life Insurance Company 
Calamerica Life Insurance Company 

First Sunamerica Life Insurance Company 

All signed by Richard Barger, Authorized 
Agent 

Principal Financial Group 

Principal Life Insurance Compnay. on behalf 
of one or more Separate Accounts 

Principal Life Insurance Company 

Above signed by Principal Capital 
Management LLC. name unreadable 

New York Life 

New York Life and Annuity Corporation by 
New York Life Insurance Company. Lisa 
Scuderi, Oirector 

Hartford Investment Management Co. 

Hartford Life Insurance Company by 

Hartford Investment Services. Betsy 

Roberts. Senior Vice President 

The Mutual Group 

TMG Life Insurance Company by Constance 
Keller. Private Placements Director and 
Michael Steppe. Senior Vice President 
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Collateral Agent: Slate Street Sank & Trust 






Other 


Kstar VPP Trust Financing (Vol. 1 - 
UNBOUNO) 

Wilmington Trust Company, Trustee and 
Maguey. Depositor created the Kstar VPP 

Trust. 

Maguey VPP. LLC. the General Partner and 
Kstar VPP Trust, the Limited Partner created 
he Kstar VPP LP. 

Kstar VPP Trust (James Lawler. Vice 
Resident) Financing with Canadian Imperial 
3ank of Commerce (Ian Schohlaender, 
Vanaging Director) as administrative agent and 
noteholder and CIBC World Markets Corp (Ian 
Schottlaender. Managing Director), as 

Arranger. Book Runner. Placement Agent and 
Certificate holder 

6/28/01 

Global Finance 
Leoai 

ECN20th Floor 

Yes 

See Below 

See Below 

Other 

- 

Kstar VPP Trust Financing (UNBOUND) 

EuroGreen Limited. Noteholder (Michael 
Koenitzer. Vice-President) 

Canadian Imperial Sank cf Commerce. 
Administrative Agent (Ian Schottlaender. 
Managing Director) 

CIBC. Inc,, Trust CertificatehokJer 

Swiss Re Financial Products Corporation 
(Prakash Shimpi) 

European Finance Reinsurance Company 
Ltd (Tim Courtis. Chief Financial Officer; 
Sherry Diaz. Treasurer) 

Enron Re Limited (S. C-liver Heyliger. 
Director) 

Harrington international Insurance Ltd. 
(Chrislophe Ollivier. Chief Underwriting 
Officer) 

Enron North America Corp (Joseph Oeffner. 
Chief Financial Officer) 

Enron Corp (Sen Glisan. Managing Director. 
Finance and Treasurer) 

Kstar VPP Trust (Ann Roberts. Assistant 
Vice President) _ 

Kstar VPP LP by Maguey VPP, LLC its 
general partner by Ben Glisan. Managing 
Director. Finance and Treasurer 

Meseaiito Ltd. (Timothy Proffitt. Agent and 
Attorney in Fact) 

Maguey VPP. Ltd. (Ben Glisar., Managing 
Director. Finance and Treasurer) 

Wilmington Trust Company (Ann Roberts. 

8/3/01 

Global Finance 

Leoai 

ECN20th Floor 

Yes 

CIBC, Inc. 

Witmington Trust 
Com can v 

Other 


Margaux 

European Power Limited Company 
(Underlying Company): 

Enron European Power Investor LLC 
(Class 3 Certificate Holder) 

LJM II - Margaux (Class A Certificate 
Holder) 

John Hancock Life Insurance Company 
(Class A Certificate Holder and 
Noteholder) 

Jcnn Hancock Variable Life insurance 
Company (Class A Certificate Holder and 
Noteholder) 

Phoenix CCO. Limited (Noteholder) 
Phoenix Home Life Mutual insurance 
Company (Noteholder) 

7/1/00 

Enron Europe 

Yes 

Enron (non-voting) 
S15m; 

LJM 11 (1/3 voting 
interest) JlOm 
John Hancock Life 
Insurance Company 
& 

John Hancock 
Variable Life 
Insurance Company 
• (2'3 voting 
interest) SZOm. 

Wilmington Trust 
Company 
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Trustee 



New York Life Insurance Company 
(Noteholder) 

TCW Gem II. Limited (Noteholder) 

TCW Gem IV. Limited (Noteholder) 

TCW Leveraged Income Trust L.P 
(Noteholder) ~ 

TCW Leveraged Income Trust II 
(Noteholder)- 

TCW Leveraged Income Trust IV 
(Noteholder) 

Nationwide Life Insurance Company 
(Noteholder) 

Post Balance Fund. L.P (Noteholder) 

Post High Yield, L.P (Noteholder) 
Wilmington Trust Company (Trustee) 








Pelican Bidder L? (counterparty to swap-and 
swap assignment agreement) 

Enron Power Operations Limited 
(Calculation Agent) 

Mott MacOonald Limited (Independent 
Engineer) 

Donaldson. Lufkin & Jenrette (Arrancer) 






Other 

Unsd«y 

Project Nahanni 

CXC Incorporated (Initial Lender) - by 
Citicorp North America. Inc., as Attorney-in- 
fact by Bran 

Citicorp North America Inc. (Agent and 
Collateral Agent and Lenders) 

Citibank. NA - by: Bran A Raskovic. VP 
McKenzie River Investors, L.L.C. 

AMBAC Private Holdings. L.L.C. 

BSCS V. Inc. 

Yellow Knife Investors, Inc. 

Per Enron Agreement (Vol cper docs) 
Enron owns 100% of capital stock of 
Yellow Knife Investors. Inc 

Marengo. L.P. (Yellowknife as the initial 
Marengo G.P. and Enron as initial Marengo 
L.P.). LP - Nahanni Investors LLC (c-'o 
Wilmington Trust) 

Nahanni Investors L.L.C. (Marengo Limited 
Partner) 

CLASS A Members 

(Class A1 - Managing Member) 

McKenzie River Investors L.L.C.. its 
managing member by: Crescent/Mach I 
Partners. LP. as its sole member, by: 

TCW Asset Management Company, its 
investment manager, by: Jonathon R 
Instill, VP 

o (Class A2) AMBAC 
Private Holdings. LLC 
CLASS 8 Members 
o Enron Coip - 
William W. Brown. 

Deputy Treasurer 

BSCS V. Inc. (Class C) 

CLASS C Members 

BSCS V, Inc. - C wight Jenkins. VP. c/o 
Lord Securities Corp. independent 
manager for bankruptcy remote service 
co. like WTC. no equity 

Yukon River Assets. L.L.C. 

Per Yukon Custody Agreement between 
Yukon River Assets LLC & Wilmington 
Trust co. as custodian 

Yukon River Assets. LLC by its sole 
member Marengo. LP by Yellowknife 
investors, is GP 


Global Finance 
Legal 

ECN20th Floor 

Yes 

MacKenzie River, 
Investors LLC 
(Charles DeLacey 
indicates it to be 
Trust Company of 
rh« W-til 

Wilmington Trust 
Company 
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Enron Structured Finance List 
As of 11/16/2001 


Deal Type 

ENG Contact 

Oeal Name 

Date 

Location 

SPE 





Klondike River Assets. LL.C. Sy its side 
member Marengo LP by Yellowknife 
Investors Inc its General Partner by William 
Brien, President Wilmington Trust Co. 
Klondike River Assets LLC custodian 
(Donald Mackekan. VP) 






Other 


NGPL 

Enron Europe Limited Processing - (seller) 
Northern Gas Processing Limited- (SPE 
purchaser) 

SPV Management (senior management ot 
Northern Gas Processing Limited and direct 
owners of voting interest/common shares in 
SPE) 

Anthony Raikes (indirect equity owner of SPE 
and director of NGPL) 

-Prudential Insurance Co of America- lender to 
SPE 

US Leasing Credit Corp- fender to SPE 
-Dana Capital Corp Finance Five Inc.- 
preference share holder and subordinated debt 
lender 

Q4 1994 

Enron Europe 

No 

Dana Capital Corp 
Finance Five Inc.; 

SPV Management 
Ltd 

N/A 

Other 


Enron Power Operations Ltd (novated 

TPL's 0*M contract to SPOT - also is 
equity holder in SPOT) 

Enron Pcwer Operations Teesside (SA8 51 
Op Co) 

Omegron Ltd - (SPE which bought 49% of 
equity in EPOT) 

CISC Wood Gundy p!c (preference 
shareholder and debt provider to Omegron) 

SPV Management Ltd (ordinary shareholder 
in Omegron) 

The Law Debenture Trust Corporation pic 
Barclays 8ank ptc - representing Tsesside 
Power Ltd banks 

Trerron Ltd - shareholder in Enron power 
Operations Teesside 

Fenchurch Insurance Brokers Ltd - Insurer 

Enron Corp - Guarantor 

T eesside Power Ltd - party to 0*M 
aqreement 

12/1/96 

Enron Europe 

Yes 

CISC Wood Gundy 

SPV Management 
Ltd 

N/A 

Other 


Rawhide 

Rawhide Investors LLC. (Borrower) 

Ciass A Managing member: Hoss LLC.. 
managing member of Rawhide investors 

L L.C. 

Class A Non-managing member: Little 

Joe 

Class 3 ECT- Ben F. Glisan, Jr. 

Class C - BSCS 1 Lord Securities Corp - 
Dwight Jenkins. VP 

12/4/00 

Global Finance 
Leqal 

ECN20th Floor 

Yes 

Rawhide Investors 

LLC 

• Class A equity of 
Rawhide Investors 
LLC is owned 

55.56% by Hoss 

LLC, a wholly 
owned LLC of HCM 
High Yield 
Opportunity Fund 

LP and 44.44% by 
Little Joe LLC, a 
wholly owned LLC 
of Crescent/Mach i 
Partners LP 

Class B equity: 

ECT (non-voting) 

Class C equity: 
BCSC 1 Lord 
Securities Corp. 
Non-vo tinal 

I i 
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Enron Structured Finance List 
As of 11/16/2001 


Deal Type 

ENE Contact 

Deal Name 

Cate 

Location 

SPE 

Beneficial Owner 

Trustee 



CXC Incorporated (Initial Lender) - Citicorp 

HCM High Yield Opportunity Fund. UP. 
March Capital Management, lr.c.. as 
sub-advisor and authorized Oelegee. 
Michael E. Lewitt. executive vice- 

Citicorp North Amenca Inc. (as Agent and as 
Collateral Agent) 

Ponderosa Assets. L.P. 

GP' Ponderosa Management Holdings 
Inc- Richard 8. Buy. Managing Director 

LP - ECT - Gene E Humphrey Vice 
Chairman 

Sole General Partner of Sundance 

Assets. L.P. 

Suncance Assets. L.P. 

GP - Ponderosa Assets ‘Ponderosa' 

LP • Rawhide 

Little Joe L.L.C. (HCM High Yield 

Opportunity Fund. LP.. its sole member) 
Crescenti'Mach i Partners. LP. Sole 
Member 

— TCW Asset Management Company. 

Investment Manager. Justin L. Driscoll 
Sr. VP, and Mark L. Gold. Managing 
Director, (TCW- Trust Company of the 
West) .. , 






Other 


Sutton Bridge 1 (Selldown to S8IL) 

Enron S8 Limited- entity sold down 

Suttcn 8ridge Power- (sub of ES8L - entity 
sold) 

Sutton Bridge Financing Limited- (sub of 

S8P - entity sold) 

Sutton Bridge Investors- (purchaser of 
interest in ES8L - owned by S8IL A and 
SBIL8)) 

SBIL A (Cayman) Limited 

Morgan Guaranty Trust Company 
(MGTC) of New York, as Trustee of a 
Commingled Trust Fund - (investors in 
SBIL A) 

Northern Trust Company(NTC). as 

Trustee of ihe Allied Signal tnc. - 
(Investors in S8IL B) 

S8IL3.LLC 

Metropolitan Life Insurance Company 
(ML)C)- (investor in S8IL S) 

The Mutual Life Insurance ol New York 
(MONY)- (investor in SBIL B) 

American General Life and Accident 
Insurance Company (AGLAICV- (investors 
in SBIL B) 

The Variable Annuity Life Insurance 
Company - (investors in SBIL 3) 

The Franklin Life Insurance Company 
(FLIC) ■ (investors in S8tL B) 

Q2 1997 

Enron Europe 

Yes 

Morgan Guaranty 
Trust Company 
(MGTC) of New 
York: 

Northern Trust 
Companv(NTC): 
Metropolitan Life 
Insurance Company 
IMLICt: 

The Mutual Life 
Insurance of New 
York (MONY): 
American General 
Life and Accident 
Insurance Company 
(AGLAIC); 

The Variable 
Annuity Life 
Insurance 

Comoartv: 

The Franklin Life 
Insurance Company 
IFLIC1: 

American General 
Life Insurance 
Company (AGUC) 

N/A 
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Enron Structured Finance List 
As of 11/16/2001 


Deal Type 

6N6 Contact 

Deal Name 

Date 

Location 

SPE 

Beneficial Owner i Trustee 



American General Life insurance 
Company (AGLIC) • (investors in SBIL B) 

Bankers Trust Company - (arranging/lead 
Sank) 

Enron Capital & Trade Resources Corp. 
Enron Europe Limited 

EEL Company Limited 

Enron Corporation (guarantor) 

Enron SB Operations & Maintenance 

Limited (O&M provider for Sutton Bridge) 
Mott/Ewbank/Preece (consultants) 

Sedgwick Bankrisk Limited- consultants 

ECT Cayman 9 Ltd (writer of fair value pul 






Other 


Sutton Bridge II (Second Equity Sale) 

SBI 2 Limited- purchaser 

Sutton Bridge Financing Limited- entity scld 

Enron SB2 Limited- entity sold 

Enron SB Limited- entity sold 
- Enron Corp- guarantor 

Enron Power (Europe) Limited - seller 

Enron Europe Limited- seller 

De Natrona le Investeringsbank N.V.- equity 
investor to SBI2 Limited 

Sutton Bridge Investors - see Sutton Bridge I 

Lex Trust company Limited - beneficial 
interest holders in SBI 2 Limited 

Lex Nominees Limmited - beneficial interest 
holders in SBI 2 Limited 

Bankers Trust company Limited - agent 

SPV Jersey Limited - provided management 
services to SBt 2 Limited 

Enron Capital & Trade Resources - party to 
swap 

Bankers Trust international PLC- arranging 
bank and counterparty to swaps 

9/1/97 

Enron Europe 

Yes 

Lex Trust Company 
£5 ordinary shares 

Lex Nominees - E5 
ordinary shares 
□e Nationale 
Investeringsbank - 
£5.1 MM B 

oarticioant 


Other 

Allan 

Sutton Bridge Funding Limited acquisition 
bv Pelican Bidder L.P. 

Sutton Bridge Funding Limited - entity sold 

Pelican Bidder. LP purchaser 

National Westminster Bank PLC - seller 

12/99 

Enron Europe 

Yes 

Whitewing 

(Pelican Bidder. 
L.P.) 

N/A 

Other 


Sutton Bridge Pelican Reorganisation 

Enron Europe Limited • party to 
reorganisation 

Pelican 8idder • Investor 

Pelican Bidder Cayman - investor 

Enron SB2 - parties to reorganisation 

Enron SB2 Nominee - parties to 
reorganisation 

European Power Holdings - party to 
reorganisation and purchaser 

Sutton Bridge Holdings Limited - purchaser 
S8IL A (Cayman) Limited 

SBIL 8. LLC 

12/99 

Enron Europe 

Yes 

(Sutton Bridge 
Investors! 

SBIL A (Cayman 
Limited)- 50V. SBIL 
B. LLC • 50% 

N/A 

Other 


Sutton Bridge Holdings Limited 

Allen & Qvery-iegai counsel 

Bankers Trustee Company Limited • bond 

Denton Wilde Sapte • legal counsel 

Enron Gas & Petrochemicals Trading 

Limited - party to GSA and CTA 

04/00 

Enron Europe 

No 

N/A 

N/A 


25 


EC 000037382 



684 


Enron Structured Finance List 
As of 11/16/2001 


Deal Type 

ENE Contact 

Deal Name 

Date 

Location 

SPE 

Beneficial Owner 




Enron SB Operations & Maintenance 

Limited - O&M provider 

Enron SB Limited - entity sold 

London Electricity Group Pic • guarantor 
Londen Electricity P!c - acquiror 

The London Power Company Limited - GSA 
and CTA acquirer 

Sutton Bridge Power - entity sold 

Sutton Bridge Financing Limited ■ entity sold 

Sutton Bridge Holdings Limited - shares sold 

Enron ShareblocK Limited - seller 

Enron Sharebtock Limited- seller 

Sutton Bridge Power- entity sold 








Sutton Bridge Financing Limited - entity sold 
Enron SB Limited- entity sold 






- 


Sutton Bridge Holdings Limited- shares sold 
London Electricity Pic - acquiror 

London Electricity Group Pk:- guarantor 

The London Power Company Limited- GSA 
and CTA acquirer 

Enron Gas & Petrochemicals Trading 
Limited- party to GSA and CTA 

Allen 5 Overy-legal counsel 

Bankers Trustee Company Limited - bond 
agent 

Denton Wilde Sapte- legal counsel 

Enron S8 Operations & Maintenance 

Limited- O&M provider 






Other 


TP ML 

TPHL 

Enron Europe Ltd 

Central Power Ltd 

Midlands Electricity Pic 

TPHL- entity sold 

Enron Europe Ltd-seller 

Central Power Ltd- purchaser of minorip/ 
interest in TPHL 

Midlands Electricity Pic- 100% equity owner 
of Central Power Ltd 

12/1/94 

Enron Europe 


N/A 

N/A 

Other 

Patrick/ Alton 

Watershed (Subordinated financing for 
Enron Teesside Operations Limited 
i'ETOLT 

ETOL 

Teesside (Operations) Holdings Limited 
(Enron Sub and holder of ETOL 'A shares') 

9/ 10/99 

Enron Europe 

Yes 

John Hancock 
Mutual Life 
Insurance Co: 

Provident UNUM; 

Wilmington Trust 
Company 



Teesside Operations (Holdings) 2 Limited 
(parent of TOHL) 

Wilton Trust (equity holder and subordinated 
lender to ETOL). comprising: 




American General 




Teesside Investments Limited (sub of 
Wilton Trust and equity holder of ETOL ’ 

B shares') 

John Hancock Mutual Life Insurance Co 
(certificate holdenn WHton Trust) 
Provident UNUM (certificate holder in 
Wilton Trust) 

American General, as Beneficiaries of the 
T rust (certificate holder in Wilton Trust) 








Wilmington Trust Company (Trustee ) 

SPV Management Limited (management 
company for TIL) 

Enron Power Operations Limited 
(administrative services to TIL) 

Citibank N.A. (adm • strative rote) 

National Westmirts.:/ Bank (as 3gent to 
ETOL's Senior Lenders) 
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Enron Structured Finance List 
As of 11/16/2001 


Deal Type 

ENE Contact 

Deal Name 

Date 1 Location 

SPE 





Senior tenders to ETOL Senior Financing 
ECT Finance !nc (subordinated debt- put 
obligor) 

Enron Capital & Trade Resources Limited 
(CTA holder) 

Enron North America Ccrp (FX swaps. FHS 
and Interest Rate Swaps) 

Enron Europe Limited (parent of TOH2L) 
Enron Corp (guarantor of Enron companies) 







27 


EC 000037384 




686 



Kelly H Boots 

07/21/2000 04:45 PM 


To: Sarah Heineman/HOU/ECT@ECT 
cc: 

Subject: Bank relationship review 


Forwarded by Kelly H Bocts/HGU/ECT on 07/21/2000 03:45 PM 

Joseph Deffner 07/21/2000 03:25 PM 


To: Kelly H Boote/HOU/ECT@ECT 

cc: 

Subject: Bank relationship review 


Forwarded by Joseph Deffner/HOU/ECT on 07/21/2000 03:21 PM 

Enron Global Finance 

From: Tim Proffitt 07/21/2000 1 1 :02 AM 

To: Joseph Deffner/HOU/ECT@ECT 

cc: Brian Kerrigan/HOU/ECT@ECT, Lisa Bills/Corp/Enron@ENRON 

Subject: Bank relationship review 



RBC 

Did a great job on the BWT deal. Aggressive on pricing, took the Enron bridge at reasonable pricing with 
a quick turnaround, and scld us the credit spread put at a very reasonable rate. While not generating 
cutting edge ideas, more than willing to consider them. Andrea Sickler (the structuring person on the deal) 
was very good at driving to close without getting mucked up in small points. T ried to get market flex, but 
backed down - they were locking in pricing at least 90 days in advance of being able to go to market. 

Fuji 

Very good job on the EnSerCo refinance. Stepped in quickly (one day) to fill a $6.96 million hole on a 30 
day extension that was required to give us time to document the new term facility. 

BOA 

Continue to be weanies, but seem to be trying to provide better coverage. 

Scotia 

WAY off market on the BWT bridge loan pricing. Quotes on the permanent financing were high - and 1 
guess the question remains as to whether they were truly offering an underwritten deal? Francios 
DeBroux (head of their paper group) has provided me with good insignt regarding paper industry, but 1 
don't think it makes up for their miscues. 

Paribas 

Weanies, weanies, weanies. High on pricing, conservative on risk assesment, trying to figure out how to 
price deals off of two completely different pricing models (Paribas and BNP). 

CIBC 

Great boon doggies, high pricing - 1 guess we know how they pay for those trips. 

Goldman Sachs 

Not extremely imaginative. Lip service w/ little follow through. 
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Kelly H Boots 

07/21/2000 04:45 PM 


To: Sarah Heineman/HOU/ECT@ECT 
cc: 

Subject: Mid-Year Relationship Review 


Forwarded by Kelly H Boots/HOU/ECT on 07/21/2000 03:46 PM 

Joseph Deffner 07/21/2000 03:24 PM 

To: Kelly H Boots/HO ! J/ECT@ECT 

cc: 

Subject: Mid-Year Relationship Review 

Since 1 will be on vacation during the bank review, I wanted to forward the comments from our team to 
you. 

Forwarded by Joseph Deffner/HOU/ECT on 07/21/2000 03:19 PM — 

From: Brian Kerrigan on 07/21/2000 10:12 AM 

To: Joseph Deffner/HOU/ECT@ECT 

cc: 

Subject: Re: Prep for Mid-Year Relationship Review [1 


I reaily don't have any comments on Institutional Investors since I haven't really tried to do much with 
them. 

Here are mv comments on Tier 1 Banks 

ABN : hasn't ever stepped up to the plate with a strong bid. Vitro, ReBox 
Deutsche : has come up with out-of-the-box ideas. Monty Hall 

Barclays : Had a HORRIBLE experience with getting a very, very simple waiver approved for Motown. 
These guys are low on my list. 

West LB : no comment. 

Chase : no comment really other than I like that they took me to Auguta, even though I was sloppy 
seconds. 

CIBC : Doesn't really act like a Tier 1 bank, but a heck of an annual outing. 

Citil Bank : No comment. 


Here are mv comments on Tier 2 Banks : 

Societe Generale : Has done an excellent job in managing the Inter-American Development Bank on the 
Vitro transaction. I give these guys high marks. 

KBC : has done a very good job on both Motown and Cornhusker about being very responsive and 
providing balance sheet, i realiy want to try to get them to lead a mere lucrative project finance or 
structured finance transaction. They also do a good job on calling on me, 

Toronto Dominion : Took a good look at ReBox, but declined for reasonable concerns. Other than that, 
- No comments, never see them. 

Scotia : While I’d like to blast these guys on all fronts because of ReBox, they have come further than 
any other bank on the transaction and it's only because of the Enron relationship. They did screw up big 
time by putting Market Flex language in the transaction and not telling us. If they had told us 3 months 
ago that they needed Market Flex language, I would have nothing to bitch about really. These guys don't 
move really fast on making a decision are have ZERO creativity in coming up with structures. 


Lehman ; Does a good job on calling and has tried to come up with ideas, but nothing noteworthy. 
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BofA : Screwed me at the end of last year by telling me they had credit approval for American Coal and 
then backed out at the last minute. Is raping us in up-front fees on ECP. Has not distinguished 
themselves really in any way in my mind. Learned that they did not get all the bondholders in on the ECP 
bond offering, which is poor. 

Dresdner : does a good job on calling, but never brings much creativity and seems to come in third place 
a lot on transactions I've had them bid on. 

DLJ : I did Iguana with these guys, but haven't heard back from them sense. These guys should be 
doing a much better job on calling on us. 

Fuji : Does a competent job. Came into Las Vegas Cogen, which wasn't an easy deal to do because of 
low coverages and some merchant risk. 

Credit Lyonnais : Hardly ever hear from these guys. 

First Union : I've had several conversations with a couple of these guys on "where the project finance 
market is". They didn't even both to show up in person when they wanted to talk to me and I haven’t 
heard from them since. 

IBJ : Has made a *ew attempts on calling, but nothing rote worthy. 

BNP Paribas : Haven't heard from these guys in 6 months. 

AN2 : No comments, never see them. 

BCI : No comments, never see them. 

BLB : No comments, never see them. 

BBL - ING : No comments, never see them. 

Fleet Boston : Never heard from these guys. 

Hypo Vereins : No comments, never see them. 

NAB : No comments, never see them. 

RBC : No comments, never see them. 

Sumitomo : No comments, never see them. 


Joseph Deffner 07/19/2000 01:16 AM 

Each year we put our lenders through a "PRC" to identify the strongest relationships, identify relationships 
that have the potential to become significant as well as identify issues with certain accounts. Let me know 
If you have any specific feedback on any of these names. Generally, we don’t use the institutional market 
all that much but any info would be useful. Thanks. 

Forwarded by Joseph Deffner/HOU/ECT on 07/1 9/2000 01 :09 AM 

Forwarded by Mary Border/Corp/Enron on 07/18/2000 05:01 PM 

To: Mary Border/Corp/Enron@Enron 

cc: 

Subject: Institutional Investors 

Mary, please forward to the attendee list for the relationship meeting on July 25th. 

Attached is a file that contains the latest listing of institutional investors and a total of their current 
exposure to Enron. Approximately 230 institutions hold our paper. On July 25th we will focus on the top 
1 5 to 20 investors. Please take a look at the attached file which has two worksheets - one sorted by 
exposure amount and the other is sorted alphabetically. If you have any comments/questions prior to July 
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Agenda 


8:00-8:15 AM 

Introduction 

Glisan 

8:15-8:30 AM 

Market Conditions 

• Bank 

• Capital Markets 

Boots 

DeSpain 

8:30-8:45 AM 

Tier 1 and Tier 2 Banks 

• Criteria 

• Product Matrix 

Boots 

8:45-10:00 AM 

Tier 2 Bank & Other Discussion 

Heineman 

10:00-10:15 AM 

Break 


10:15-11:15 AM 

Tier 1 Bank Discussion 

Boots 

11:15-11:45 AM 

Product Ranking 

Boots/DeSpain 

11:45- 12:30 PM 

Institutional Investors 

Hudler 

12:30-1:00 PM 

Overview 

Glisan 


• 2000 Update 

• Deal Pipeline 

• EGF Organization Structure 


ECa000080859 
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Attendees 


Kelly Boots 
Dan Boyle 
Bill Brown 
Dan Castagnola 
Joe Deffner 
Charles DeLacey 
Tim DeSpain 
Anne Edgley 
Andy Fastow 
Clint Freeland 
Steve Friedlander 
Ben Glisan 
Sarah Heineman 
Shirley Hudler 
Brian Kerrigan 
Michael Kopper 
Mark Lindsey 
Cheryl Lipshutz 
Doug McDowell 
Mark Metts 
Jordan Mintz 
Ananda Mukerji 
Mary Perkins 
Tim Proffitt 
Barry Schnapper 
Jimmy Simien 
Mitch Taylor 

Via Telephone: 
Peter Anderson 
Lisa Bills 
Paul Chivers 
Ranabir Dutt 
Kevin Howard 
George McKean 
James Richardson 
Jeremy Thirsk 


ECa000080860 
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Bank Discussion 


ECa000080861 
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Banking Criteria 


Tier 1 


• Ability to structure, underwrite, and distribute complex, mission-critical deals 
with limited execution risk 

• Deliver balance sheet for non-agented deals when needed 

• Account officer and senior management capable of delivering institution at all 
times 


Tier 2 


• Limited ability to structure, underwrite, and distribute deals with increased 
execution risk 

• Deliver balance sheet for one-off transactions or non-agented deals 

• Account officer and senior management capable of delivering institution 
majority of the time 

• Proven expertise in niche market or product 


ECa000030862 
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Bank Product Matrix 


Structured Finance 

Bank Syndication 

Corporate 

Non Recourse 

i 

NA 

NA 

2 

2 

2 

3 

Europe 

Europe 


2 

1 

2 



Project Finance 

Debt Capital Markets 

Credit Derivative 

NA 

NA 

i 

1 

i 

2 

2 

2 


3 

3 


Europe 

•) 

Europe 

I 


2 

2 


3 

3 


Emerging Markets 

Asia 

•i 

Other Derivative 

4 

2 

t 

2 

1 

2 

3 

3 

3 


Best Bank 

NA 

1 

2 

Europe 

1 

2 

Asia 

1 

2 
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CURRENT TIER 1 BANKS 


R ABN'AMRO QCHASE CltigFOlip 


CREDIT 

SUISSE 


FIRST 

BOSTON 




Deutsche Bank 



BARCLAYS 



The Royal Bank 
of Scotland 


CURRENT TIER 2 BANKS 


mkof America, . 



4&UBS Warburg 


J8B& gjM 

iaTiasri 



Bayerisclie tandesbank 


BEAR 

STEARNS 


CREDIT LYONNAIS 


0 Fleet 







ROYAL BANK 
OF CANADA 




State Bank of India 


SUMITOMO BANK 
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Current Tier 1 Banks (9) 

ABN/AMRO 
Barclays Bank 

Canadian imperial Bank of Commerce 
Chase Manhattan Bank 
Citigroup 

Credit Suisse First Boston/D LJ 
Deutsche Bank 
Royal Bank of Scotland 
Westdeutsche Landesbank 

Current Tier 2 Banks (23) 

Australia New Zealand Bank 
Bank of America 
Bank of Nova Scotia 
Bayerische Landesbank 
Bear Stearns 
BNP Paribas 
Credit Lyonnais 
Dresdner Kleinwort Benson 
First Union 

Fleet Boston Financial 
HypoVereinsbank 
ING Group 
KBC 

Lehman Brothers 
Mizuho: Dai Ichi, IBJ, Fuji 
National Australia Bank 
Overseas Private Investment Corp. 
Royal Bank of Canada 
Societe Generale 
State Bank of India 
Sumitomo Bank 
Toronto Dominion 
UBS Warburg 


Others (4) 

Banco Santander Central Hispano 
Banco Bilbao Vizcaya Argentaria 


ECa000080865 
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Current Tier 2 Banks 


ECa000080866 
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Australia New Zealand Bank 


Account Officer: Geoffrey Pack 

Approximate Total Enron Related Exposure: $232MM 


New Capital Commitments in 2000: 

• Corp CP backup facility, $50MM 

• Monterrey Project Financing $91 MM, S15MM Documentation Agent 

Other Activity: 

• None 

Declined Transactions: 

• None 

Pending Activity: 

• Project Inauguration 


Issues/Comments: 

• Weak calling effort/support of Corp 

• Strong project and shipping bank - Dabhol and LNG 

New Message: 


ECa000080867 
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Bank of America 


Account Officer: JoTamalis 

Approximate Total Enron Related Exposure: $1 ,223MM 


New Capital Commitments in 2000: 

• Turbo Park $6Q0MM (1 of 4 Leads} $125MM commitment 

• Project Zephyrus S500MM (t of 4 Leads) S150MM commitment 

• NA VPP $150MM Lead, $75MM commitment 

• Corp CP backup facility, $75MM commitment, $65MM bold 

• PGE Corp Revolver $50MM 

Other Activity: 

• $175MM Corp bond issue - medium term note 

• Rawhide amendment $25MM 

• JEDI 2 amendment 

Declined Transactions: 

• None 

Pending Activity: 

• VPP Syndication 

• East Coast Power 

Issues/Comments: 

• Strong corporate support on three year-end transactions 

• Jim Allred's calling effort has dramatically improved the relationship 

• Tier 1? 

New Message: 


ECa00QQ8Q868 
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Bank of Nova Scotia 


Account Officer: Bryan Bulawa 

Approximate Total Enron Related Exposure: $289MM 


New Capital Commitments in 2000: 

• Corp CP backup facility, $75MM commitment, $65MM hold 

Other Activity: 

• Monte extension 

Declined Transactions: 

• SE Acquisition 

• Project Zephyrus 

Pending Activity: 

• JT Holdings Refinance $30MM (received approval t/2001) 

Issues/Comments: 

• Disappointing 2000; Rebox - market flex, lack of creativity with structure, off market on Bob West Treasure 
■ No apparent exposure constraints. 

• Lack of structuring ability. Niche bank for Enron with focus on project financings and 364-day conduit facilities. 

• Potential shipping bank and paper bank for freight online and clickpaper.ccm. 

New Message: 


ECa000080869 



701 


Bayerische Landesbank 


Account Officer: Sean O'Sullivan 

Approximate Total Enron Related Exposure: S448MM 


New Capital Commitments in 2000: 

• Bob West Treasure $102MM, $40MM commitment 

• Hawaii 125*0 Refinance $570MM, $50MM 

• Hawaii 125-0 $500MM $50MM Doc Agent 

• Corp CP backup facility, $75MM commitment, $65MM hold 

Other Activity: 

• Monte Extension 

Declined Transactions: 

• SE Acquisition 

• ETOL 

Pending Activity: 

• Project Zephyrus 

Issues/Comments: 

• Exposure constraints; seeking an increase in Enron capacity from Board in January 2001 

New Message: 


ECa00008087Q 



702 


Bear Stearns 


Account Officer: 

Approximate Total Enron Related Exposure: 


New capital commitments in 2000: 

• Bear Stearns Revolver $75 MM 

Other activity: 

• Equity Derivatives Line $100MM 

• Rawhide amendment $25MM 

Declined Transactions: 

• Corp CP Backup Facility 

Pending Activity: 

» None 

New Message: 


Tom Blair 
$226MM 


ECa000080871 



703 


BNP Paribas 


Account Officer: 

Approximate Total Enron Related Exposure: 


New Capital Commitments in 2000: 

• Project Zephyrus $500MM {1 of 4 Leads), $125MM commitment 

• Hawaii 125-0 Refinance $570MM, $50MM 

• Hawaii 125-0 $500MM, Syndication Agent $50MM 

• Corp CP backup facility, $75MM commitment, $65MM hold 

Other Activity: 

• Azurix High-Yield Bond Offering 

• Monte Extension 

• JEDI 2 amendment 

Declined Transactions: 

• Bob West Treasure 

Pending Activity: 

• NA VPP 

Issues/Comments: 

• Support on corporate financings (Hawaii, Zephyrus) 

• Tighter credit policies under the new model post merger with BNP 


John Roberts 
$529MM 


ECa000080872 



704 


Credit Lyonnais 


Account Officer: Darrell Stanley 

Approximate Total Enron Related Exposure: S702MM 


New Capital Commitments in 2000: 

• ETOL GBP 15MM 

• Project Inauguration $475MM (1 of 4 Leads), $105.5MM commitment 

• Slovakian Prepay 28.8 Euro, Lead 

• Enron Europe Liquidity Line $64MM 

• SE Acquisition $3GMM, Documentation Agent 

• Corp CP backup facility, $75MM commitment, $65MM hold 

Other Activity: 

• Rawhide amendment 

• JED! 2 amendment 

Declined Transactions: 

• None 

Pending Activity: 


Issues/Comments: 

• Strong support from Jerome Halbout 

• Difficulty with regulations on MG Metals transaction 

• Lyonnais struggles with innovative product delivery - weak structuring 

New Message: 


ECa000080873 



705 


Dresdner Kleinwort Benson 


Account Officer: Kirk Edelman 

Approximate Total Enron Related Exposure: $400MM 


New Capital Commitments in 2000: 

• Corp CP backup facility, $75MM commitment, $65MM hold 


Other Activity: 

Declined Transactions: 

• ETOL 

• Project Zephyrus 

• Hawaii 125-0 

Pending Activity: 

• None 

Issues/Comments: 

• Weak coverage - declined Hawaii twice. 

• Exposure. 

• Unproven structuring and distribution capabilities. 

New Message: 


ECa00008G874 



706 


Fleet Boston Financial 

Account Officer: Jim McBride 

Approximate Total Enron Related Exposure: S412MM 


New Capital Commitments in 2000: 

• Project Backbone $1 15MM Co-Lead, S55.7MM commitment 

• Project Zephyrus $500MM (1 of 4 Leads), $125MM commitment 

• Panama $50MM Lead, $15MM hold 

• SE Acquisition $30MM, Syndication Agent 

• JED! SPV $500MM,. $35MM Commitment 

• Corp CP backup fadiity, $50MM 

Other Activity: 

• JEDl SPV amendment 

• JED! 2 amendment 

Declined Transactions: 

• None 

Pending Activity: 

• None 

Issues/Comments: 

• Strong support on year-end transactions. 

• Jim McBride opened Fleet’s Houston office. Joint calling with Jifi Calabrese in Boston. 

• Top tier bank for Enron Broadband. Joe Dempsey 

New Message: 


ECa000080875 



707 


First Union 


Account Officer: Paul Riddle 

Approximate Total Enron Related Exposure: $270MM 


New Capital Commitments in 2000: 

• Hawaii 125*0 Refinance $570MM, $50MM 

• Hawaii 125-0 $500MM, $50MM Co-Arranger 

• Corp CP backup facility $75MM commitment, $65MM hoid 

Other Activity: 

• Jedi II amendment 

Declined Transactions: 

« Bob West T reasure 

Pending Activity: 

• NA VPP 

• Project Zephyrus $50MM commitment (approved 1/2001) 

Issues/Comments: 

• Pushing for high yield mandate to further open up balance sheet 

• T ransactional vs. relationship driven;pathetic calling effort 

• In discussion with EBS. New head of telecom is Joe Dempsy formerly from Bear - whiffed on Project 
Backbone 

New Message: 


ECa000080876 



708 


HypoVereinsbank 


Account Officer: Yoram Dankner 

Approximate Total Enron Related Exposure: $476MM 


New Capital Commitments in 2000: 

• ETOL GBP 10MM 

• Corp CP backup facility $50MM 

Other Activity; 

• None 

Declined Transactions: 

• Vitro-Monterrey Power Project 

• Comhusker 

« Bob West Treasure 

Pending Activity: 

• Arcos 

Issues/Comments: 

• Some exposure constraints 

• Need to win project mandate or underwriting role 

• Joint alliance with Williams Capital (minority-owned debt market investment boutique) 


New Message: 


ECa00008Q877 



709 


ING Group/BBL 


Account Officer: 

Approximate Total Enron Related Exposure: 


New Capital Commitments in 2000: 

• Comhusker $225MM, $20MM commitment 

• Vttro/Monterrey $91MM, $10MM commitment 

• JEDI SPV $500MM, $20MM commitment 

• Corp CP backup facility $5QMM 

Other Activity: 

• JEDI 2 Amend 

• JEDI SPV amendment and extension 

Declined Transactions: 

• ETOL 

• Hawaii 125-0 

Pending Activity: 

• NAVPP 

Issues/Comments: 

• We would like to have greater access to ING's huge balance sheet 

• Credit has difficulty with Enron structured transactions 

• Strong interest in Latin America. 

New Message: 


Cheryl Labelle 
$347MM 


ECa000080878 



710 


KBC 


Account Officer: Mike Sawicki 

Approximate Total Enron Related Exposure: $383MM 


New Capital Commitments in 2000: 

• Cornhusker $21 5MM Lead Arranger (S5QMM hold) 

• Corp CP backup facility $50 MM 

« Motown $68MM Lead Arranger (S30MM hdd) 

. Jedi SPV $20MM 

Other Activity: 

• JEDI SPV amendment and extension 

• Jedi li amendment 

• Rawhide amendment 

Declined Transactions: 

• Hawaii 125-0 Refinance 

Pending Activity: 

• Project Inauguration 

Issues/Comments: 

• Up-tiering relationship by underwriting/leading Motown and Cornhusker 

• Consistently able to understand complex structures 

• Depth of distribution capabilities (new syndication group) 

New Message: 


ECa000080879 



711 


Lehman Brothers 


Account Officer: Skip McGee 

Approximate Total Enron Related Exposure: $153MM 


New Capital Commitments in 2000: 

• EOG Monetization $17MM 

Other Activity: 

• $325MM Corp bond issue Lead 

• Osprey II Add On Issue 

• Jedi SPV Amendment 

• Yosemiie III Issue 

Declined Transactions: 

• Corp CP Backup Facility 

Pending Activity: 

• HPL sale advisor 

Issues/Comments: 

• Will use balance sheet strategically. 

New Message: 


ECaQ0008Q88Q 



712 


Mizuho - Dai-lchi Kangyo 


Account Officer; Bert Tang 

Approximate Total Enron Related Exposure: $414MM 


New Capital Commitments in 2000; 

• Motown $68MM, $25MM commitment 

• Corp CP backup facility $25MM 

• JEDI SPV $500MM, $35MM 

Other Activity: 

• Jedi SPV $35MM extension 

Declined Transactions: 

• Project Zephyrus 
» Hawaii 125-0 


Pending Activity: 

. NAVPP 

• ENOVATE 

Issues/Comments: 

• Improved calling effort by Bert Tang with coverage out of the NY office 

• Most sophisticated in understanding complex structures of the three: 1BJ, Fuji, DKB 

New Message: 


ECa000080881 



713 


Mizuho - Fuji Bank 


Account Officer: Lucy Walker 

Approximate Total Enron Related Exposure: $323MM 


New Capital Commitments in 2000: 

• EnSerCo $40MM Lead 

• Corp CP backup facility $75MM commitment, $65MM hold 

Other Activity: 

• Jedi SPV $35MM extension 

Declined Transactions: 

■ Vitro-Monterrey Power Project 

• Cornhusker 

• Motown 

• Hawaii 125-0 

Pending Activity: 

• ETOL 

. NA VPP 

Issues/Comments: 

• Strong performance on EnSerCo 

• Lucy Walker is the new global relationship manager with departure of Nate Ellis. Tremendously weak calling 
efforts by both. 

New Message: 


ECaOOC080882 



714 


Mizuho - Industrial Bank of Japan 


Account Officer: Lynn Williford 

Approximate Total Enron Related Exposure: $266MM 


New Capital Commitments in 2000: 

. JEDI SPV $35MM 

• Corp CP backup facility $50MM 

Other Activity: 

• Jedi SPV $35MM extension 

Declined Transactions: 

• Hawaii 125-0 

• Bob West Treasure 

• Comhusker 

Pending Activity: 

• Project Zephyrus S20MM commitment (approved 1/2001) 

Issues/Comments: 

■ Want a Co-Arranger role on a financing, yet calling effort has been weak. 

New Message: 


ECa00008QS83 



715 


National Australia Bank 


Account Officer: Frank Campiglia 

Approximate Total Enron Related Exposure: $209MM 


New Capital Commitments in 2000; 

• Hawaii 125-0 Refinance $570MM, $35MM 

• HawaiM25-0$500MM, $35MM 

• Corp CP backup facility $75MM commitment, $65MM hold 

Other Activity 

• Monte Extension $29MM 

Declined Transactions: 

• Ghost 

• JEDI SPV 

• ETOL FAS 

• Project Zephyrus 

Pending Activity 

• None 

Issues/Comments: 

• Unproven ability to deliver commitments on complex structures or tenors greater than two years. 

• New structuring and distribution individuals from UBS 

New Message: 


ECa000080884 



716 


OPIC 


Account Officer; 

Approximate Total Enron Related Exposure: 

New Capital Commitments in 2000: 

Other Activity 

Declined Transactions: 

Pending Activity 

Issues/Comments: 

• Potentially move to Other Banks 

New Message: 


Nancy Rivera 


ECaoooosoass 



717 


Royal Bank of Canada 


Account Officers: 

Approximate Total Enron Related Exposure: 


Linda Stephens/Gi!es Darby 

$934MM 

($500MM EOG Deal) 


New Capital Commitments in 2000: 

• EOG Monetization $500MM Lead 

• Alberta PPA C$ 147.4MM Lead 

• Bob West Treasure $102MM Lead Arranger 

• Hawaii 125-0 Refinance $570MM, $20MM commitment 

• Corp CP backup facility $75MM commitment, $65MM hold 


Other Activity: 

• JEDI 2 Amendment 

• Jedi SPV Extension 

Declined Transactions: 

• Hawaii 125-0 

Pending Activity: 

• NA VPP 

Issues/Comments: 

• Choppy performance on EOG Monetization from credit approval perspective. However, Giles and team’s 
ability to creatively place exposure outside of the bank syndication market was favorable. 

• Reorganization with Mulgrew in London has dramatically improved relationship 

• Gil Bernard retired in early 2000, Linda Stephens is the local relationship manager 

• Great job on BWT - Andrea Sickler 

• Lack of innovative structuring ideas has limited their ability to earn more positive returns, historically. 

• Tier 1 potential in the future? 


New Message: 


ECa000080886 



718 


Societe Generale 


Account Officer: Elizabeth Hunter 

Approximate Total Related Enron Exposure: $402MM 


New Capital Commitments in 2000: 

• Project Inauguration $475MM (t of 4 Leads) $105.5MM 
» Comhusker $225MM, $25MM commitment 

• Vitro $91 MM Lead with IDB, $16MM hold 

• Corp CP backup facility $50MM 

Other Activity: 

• Jedi H Amendment 

Declined Transactions: 

• Hawaii 125-0 

• Hawaii 125-0 Refinance 


Pending Activity: 

• ET0L 

• Arcos 


Issues/Comments: 

• Enron relationship coverage has moved under the direction of the Project Finance Group at SG under Jay 
Worenklein. Bet Hunter is the new global relationship Manager for SG (replacing Mark Cox from the Corp 
side), 

• Improved calling effort. 

• Strong support on Vitro-Monterrey project financing 

• Difficulty with institution at year-end on Project Inauguration 

• Pushing for Tier 1 


ECa000080897 



719 


Sumitomo Bank 


Account Officer: Bruce Meredith 

Approximate Total Enron Related Exposure: $369MM 


New Capital Commitments in 2000: 

• Project Zephyrus $500MM, $50MM commitment 

• Hawaii 125-0 Refinance $570MM, $35MM 

• Hawaii 125-0 S500MM, $35MM 

• JEDi SPV $500MM, $35MM commitment 

• Corp CP backup facility $75MM commitment, $65MM hold 

• Citrus $30MM Lead short term loan 

Other Activity: 

• JEDI 2 amendment 

• JEDI SPV $35MM amendment 

Declined Transactions: 

• Comhusker 

• TurboPark 

Pending Activity: 

• NA VPP 

Issues/Comments: 

• Was not able to deliver on T urbo Park as a co-arranger 

• Senior management meeting in NY will assist in creating additional capacity. 


New Message: 


ECa00Q08G888 



720 


State Bank of India 


Account Officer: Sharad Sharma 

Approximate Total Enron Related Exposure: 

New Capital Commitments in 2000: 

Other Activity: 

Declined Transactions: 

• Enron Corp CP Backup Facility 

Pending Activity: 

• Dabhol 

Issues/Comments: 

• Potentially move to Other Banks? 


New Message: 


ECa000080889 



721 


Toronto Dominion 


Account Officer: Bob Gibson 

Approximate Total Enron Related Exposure: $589MM 


New Capital Commitments in 2000: 

• Euro Prepay $135MM, Lead 

• Alberta PPA C$ 147MM Lead 

• Hawaii 125-0 Refinance S570MM, $50 MM commitment 

• Corp CP backup facility $75MM commitment, $65MM hold 

Other Activity: 

• Jedi SPV amendment 

Declined Transactions: 

• Hawaii 125-0 


Pending Activity: 

• NAVPP 

Issues/Comments: 

• Pending change in relationship management with departure of Katherine Lucey to RBC DS. 

• Extremely poor showing on European Prepay execution. Originally proposed to underwrite, structure and lead 
$400MM European prepay, but due to TD policy (TD must offset alt Enron Corp exposure with credit default 
swaps) they were only able to commit to $135MM. 

• High exposure. 

• The lack of structuring ability/idcas limit TD’s fee earning potential with Enron. 

• Second tier bank for Enron Communications. 


New Message: 


ECa000080890 



722 


UBS Warburg 


Account Officers: Jim Hunt 

Approximate Total Enron Related Exposure: S599MM 


New Capital Commitments in 2000: 

• Corp CP backup facility $75MM commitment, S65MM hold 

Other Activity: 

• $1B Corp bond issue Co 

• Equity derivatives line $1 Billion exposure 

• Osprey Trust III Notes 

Declined Transactions: 

• Bob West Treasure 

Pending activity: 

• None 

Issues/Comments: 

• Need a mandate 

• Did not earn target fee amount of $5MM due to certain financings not closing this year (Summer) 


ECa000080891 



723 


Other Banks 


ECa000080892 



724 


BSCH 


Account Officer: Rebecca Rains 

Approximate Total Enron Related Exposure: $114MM 


New Capital Commitments in 2000: 

• Vitro-Monterrey Power Project $91 MM, $1 5MM Syndication Agent 

• Corp CP backup facility $50MM 

• Ghost $255MM, $2GMM commitment 

Other Activity: 

• Arcos 

Declined Transactions: 

. ETOL 

• Hawaii 125-0 Refinance 

• Hawaii 125-0 


Pending activity: 

• None 

Issues/Comments: 

• Historically struggled with Enron credit 

• Capacity constraints due to Arcos underwriting (already allocated capital for 2Q01 closure) 

• Weak account coverage in US 


ECa000080893 



725 


BBVA 


Account Officer: Manuel Sanchez Rodriguez 

Approximate Total Enron Related Exposure: $77.5MM 


New Capital Commitments in 2000: 

• Vitra-Monterrey Power Project $91MM, $1 5MM 

• Hawaii 125-0 Refinance S57QMM, 

• Hawaii 1 25-0 S500MM, 20MM 

• Corp CP backup facility $25MM 

« Ghost S255MM, $20MM commitment 

Other Activity: 

• None 

Declined Transactions: 

• ETOL. 

Pending activity: 

• Project inauguration 

• Areas 

Issues/Comments: 

• Fairly new relationship. Support on Ghost, Hawaii, and Monterrey in 2000. 

• Declined ETOL due holding off on anymore TRS transactions for a while. 


ECa00008Q894 



726 


Current Tier 1 Banks 


ECa000080895 



727 


ABN/AMRO 


Account Officer: Peter Gaw 

Approximate Total Enron Related Exposure: $644MM 


New Capital Commitments in 2000: 

• Backbone $11 5MM Lead, $77.4 MM commitment 
■ Hawaii 125-0 Refinance $570MM, $30MM 

• Hawaii 125-0 $500MM, $30MM 

• Corp CP backup facility, $125MM Documentation Agent, $68MM hold 

• Portland General Corp Revolver $5GMM 

Other Activity: 

• Corp bond issue ($325MM) - Co 

• Margin Line $25MM (uncommitted) for NA NYMEX Clearing 

• Rawhide amendment and extension $50MM 

Declined Transactions: 

« Project Tammy 

• Originally declined Hawaii 

Pending Activity: 

• Project Inauguration (SA Turbine) 

• Metgas arranging/financing discussions. 

Issues/Comments: 

• Lack of support for Corp transactions (Hawaii/Tammy) 

• Exposure; limited ability to structure/distribute non-project deals 

• Grosshans 

New Message: 


ECa000080896 



728 


Barclays Bank 


Account Officer: 

Approximate Total Enron Related Exposure: 


Rich Williams 
$724MM ($1.5B Metals 
Uncommitted) 


New Capital Commitments in 2000: 

• Campaign 2K $95,4MM LEAD (FAS 125 Avid/Catalytica) 

• Project Inauguration (SA Turbine) $475MM (1 of 4 Leads) Syndication Agent, $1G5.5MM 

• Cocoa Deconsolidation $40MM Lead 

• JT Holdings $110MM refinance, $25MM commitment (A,B, & C notes) 

• Cornhusker $20MM (acquisition of NA assets White Pines) 

• Corp CP backup facility, $125MM Syndication Agent, $80MM hold 

Other Activity: 

• MG Physical Metals Facility (Project Camelot) $750MM (Uncommitted) 

• MG Metals I inventory Deconsolidation $750MM (Uncommitted) 

• Yosemite 2 credit linked notes 

• JEDI SPV amendment and extension $50MM commitment 

• Rawhide amendment and extension $35MM 

• JED! 2 Amendment 

• Monte extension 

Declined Transactions; 

• None 

Pending Activity: 

. ETOL (If needed) 

• Arcos 

• Monte extension and increase 

Issues/Comments: 

• Outstanding support on European and Corporate transactions at year-end 

• Inability to deliver on institutional placements. 

New Message: 


ECa0QG08G897 



729 


Canadian Imperial Bank of Commerce 


Account Officer: Billy Bauch 

Approximate Total Enron Related Exposure: $88 3 MM 


New Capital Commitments in 2000: 

• $250MM short term Letter of Credit for Enron Metals 

• Hawaii Refinance $570MM Lead Arranger $35MM Debt, $20MM Equity 

• Hawaii 125-0 $500MM Lead Arranger, $35MM Debt $15MM Equity 

• SE Acquisition $30MM 

• Corp CP backup facility, $75MM commitment, $65MM hold 

Other Activity: 

• New Power Company IPO 

• Rawhide amendment $5QMM 

• JED! 2 amendment 

• Monte Extension 

Declined Transactions: 

• None 

Pending Activity: 

• Project Zephyrus $50MM commitment 

Issues/Comments: 

• Questionable depth of structuring/distribution capabilities, beyond FAS 125 structure 

• Inconsistent support as Tier 1 - overpriced at times 

• Need to increase senior management contact 

• Equity capacity? 

New Message: 


ECa000080898 



730 


Chase Manhattan Bank 


Account Officer: Rick Walker 

Approximate Total Enron Related Exposure: $1 ,000MM 


New Capital Commitments in 2000: 

• North America Prepay $330MM Lead 

• Project Zephyrus S500MM Lead, $150MM commitment 
« Garden State $24.5MM Co-Lead 

• Fishtail (Networks Fund Deconsolidation) $42MM Lead 

• Mahonia $650MM Prepay Lead 

• Hawaii 125-0 $500MM, $2QMM commitment 

• Corp CP backup facility, S125MM Co-Lead Arranger, $65MM hold 

• San Juan revolver $40MM Lead 

Other Activity: 

« New Power Company IPO 

• Azurix high-yield bond offering 

• JEDI 2 amendment Lead 

• Rawhide amendment $17,5MM 

• JEDI SPV amendment and extension Lead, $50MM commitment 

• Networks Fund 

Declined Transactions: 

• None 

Pending Activity: 

• Networks structured financing 

Issues/Comments: 

• Disappointing performance on Margaux. 

• Networks Fund 

• Top Tier bank for EBS. 

• Top Tier bank for F/X trading, derivatives (US & UK), and fixed income (US & UK). 

New Message: 


ECa000080899 



731 


Citigroup 


Account Officer: 

Approximate Total Enron Related Exposure: 


New Capital Commitments in 2000: 

• Bacchus (monetization of Fishtail interests) Lead $145MM 

• JT Holdings Refinance Lead $30MM (A’s only) 

• Garden State $24.5MM Co-Lead 

• Turbo Park $60QMM (1of4 Leads) S145.5MM commitment 

• Corp CP backup facility, $125MM Co-Lead Arranger, $6f MM hold 

• Panama $50MM, $7.5MM commitment 

Other Activity: 

• New Power Co IPG 

• Yosemite II credit linked notes Lead 

• Yosemite III Lead 

• JEDI II amendment 

• Rawhide amendment $50MM Lead Arranger 
■ Monte Extension 

Declined Transactions: 

• None 

Pending Activity: 


Issues/Comments: 

• Noise in 2000; Baillie 

• Poor coverage in Europe, whiffed on Arcos, MG, and Euro prepay 

• Strong performance on the $3.0 Billion Corp CP Backup Facility 

• Top tier bank for EBS 

• Top tier bank for F/X trading, derivatives (US & UK) 

New Message: 


Jim Reilly 
$791 MM 


ECa000080900 



732 


CSFB 


Account Officer: Osmar Abib 

Approximate Total Enron Related Exposure: $1 ,244MM 

New Capital Commitments in 2000: 

CSFB: 

• Turbo Park S600MM Lead, S145.5MM commitment 

• Euro Prepay $150 MM Lead 

• JT Holdings Refinance $6.6MM (B's and C’s) 

• Excalibur MG acquisition financing $50GMM Lead 

• Corp CP backup facility, $75MM commitment, $65MM hold 
DLJ: 

• Corp CP backup facility, $75MM commitment $27MM Hold (assigned entire commitment) 

Other Activity: 

CSFB: 

• Azurix high-yield 

• Azurix M&A advisory 

• Osprey Trust III 

• New Power Company IPO 

• $1 Billion Corp bond issue Lead 

• JEDI 2 amendment 

• Rawhide amendment $50MM 
DLJ: 

• Margaux 

• Osprey I 

• Osprey Trust III Notes 

• Azurix high-yield bond offering 

• New Power Company IPO 

• New Power Company bond placement 

Declined Transactions: 

• None 

Pending Activity: 

• Numerous M&A mandates 

• Peakers Sale Advisory 

• T urbo Park syndication 

• Eastern Credit Linked Note 

• PGN Sale (Granite) Advisor - Corp Development 

Issues/Comments: 

• Strong support on Euro Prepay and JT Holdings Notes at year-end 

• Chose not to bid on Enron’s $3.0 billion Corporate Revolver Lead 
« Strong performance on Net Works bid 

• Outstanding structuring/distribution capabilities 

• Manage Deal Flow 

• Top Tier bank for EBS - Larry Nath 


ECa00008Q9Q1 



733 


Deutsche 


Account Officer: 

Approximate Total Enron Related Exposure: 


New Capital Commitments in 2000: 

• Turbo Park $600MM (1 of 4 Leads) $145. 5MM commitment 

• Comhusker $35MM 

• Hawaii 125-0 Refinance S570MM, $50MM commitment 

• Hawaii 125-0 $500MM, $50MM commitment 

• Corp CP backup facility, $75MM commitment $65MM Hold 

Other Activity: 

• Osprey Trust III Notes Lead 

• Rawhide amendment $35MM 

Declined Transactions: 

• Bob West T reasure (EEX I nsurance Wrap} 

Pending Activity: 

• Enron India building $40 MM bond offering 

• Yosemite 1,11 Equity Syndication 

Issues/Comments: 

• Strong support of corporate transactions {Hawaii & Comhusker) 

• Top Tier bank for EBS. 

• Expand senior management contacts 

• 2000 light year, need to see more business in 2001 

New Message: 


Paul Cambridge 
$366MM 


ECa000080902 



734 


Royal Bank of Scotland 


Account Officer: Kevin Howard 

Approximate Total Enron Related Exposure: $877MM 


New Capital Commitments in 2000: 

• Project Zephyrus $500MM, S50MM commitment 

• ETOL Monetization GBP 138.5MM Lead 

• NA VPP $1 50MM, $75MM Co-Lead 

» Hawaii Refinance S570MM, $20MM commitment 

• Hawaii 125-0 $500MM, $20MM commitment 

« SE Acquisition $12QMM Lead Arranger, $30MM hold 

• Corp CP backup facility, $75MM commitment, $65MM hold 

• Ghost $255MM, $2QMM commitment 

Other Activity: 

• Yosemite II credit linked notes (RBS) 

• JEDI 2 amendment 

• Rawhide amendment 

• Azurix High-Yield Bond Offering 

Deciined Transactions: 

• None 

Pending Activity: 

• Arcos with BSCH 

Issues/Comments: 

• Difficult execution at year-end on Project Zephyrus and NA VPP 

• Extremely weak distribution capabilities - SE Acquisition and ETOL 

• Top Tier bank for F/X trading, derivatives (US & UK), and fixed income (US & UK). 

New Message: 


ECa0000809Q3 



735 


Westdeutsche Landesbank 


Account Officer: Rich Newman 

Approximate Total Enron Related Exposure: $554MM 


New Capital Commitments in 2000: 

• Project Inauguration $475MM Lead, Closed $475MM, $144.25 (taking all of the Brazilian risk) 

• ETOL GBP 20MM 

• SA T urbine lease financing Lead $90MM 

• NA Turbine lease financing Lead $556MM 

• Corp CP backup facility, $75MM commitment, S65MM hold 

Other Activity: 

• Rawhide amendment $50MM 

• JED1 2 amendment 

Declined Transactions: 

• None 

Pending Activity: 

• Project Zephyrus 

• Letter of Credit Line 

Issues/Comments: 

• Exposure 

• Newman’s inability to deliver institution (corporate vs. structured group) 

• NA Turbine refinancing - John Ryan 

New Message: 


ECa000080904 



736 


Institutional Investors 


ECa000080905 



737 


LIST OF INSTITUTIONAL DEALS 


1998 


Effective Date Maturity Date Deal Amount 


Mid Texas 

Marlin Water Trust 7.09% Sr. Secured Motes 

Marlin Trust Certificates 

Papier Masson LTEE 

Rawhide Equity Interests 

Spokane Funding Trust Notes 

Spokane Funding Trust Certificates 

1999 

East Coast Power 6.737%, 5 Year 

East Coast Power 7.066%, 10 Year 

East Coast Power 7.536%, 1 5 Year 
EEP 3 Riverside 6 (Teeside) 

Osprey Trust 8.31% Notes 

Osprey Trust Certificates 

Wilton Trust - ETOL Sub debt/equity 

EOTT Energy Partners, L.P. $245mm, 11% Sr. Notes 

Yasemite I Credit Linked Notes 

ENA CLO 1 Trust Notes 

ENA CLO I Trust Equity Interest 

The New Power Company - Private Placement 

2000 

Yosemite II Credit Linked Notes GBP 200mm 

European Power Funding Trust (Marguax) - Equity 

European Power Funding Trust (Marguax) - Notes 

Osprey Trust H Add On Certificates 

Yosemite III Credit Linked Notes 

Osprey Trust III Notes 

Osprey Trust III Notes Euro 357.4 mm 

Project Bacchus Equity 

Campaign 2K Equity 

Fishtail LLC Equity 

South American Turbines Equity 


9/30/1998 

9/30/2013 

$78,844,739 

12/17/1998 

12/15/2001 

$1,048,500,000 

12/17/1998 

12/15/2001 

$125,000,000 

12/31/1998 

12/31/2005 

$28,000,000 

12/31/1998 

12/31/2003 

$22,500,000 

12/31/1998 

1/31/2017 

$150,600,000 

12/31/1998 

1/31/2017 

$4,600,000 

$1,458,044,739 

4/14/1999 

4/14/2004 

$317,000,000 

4/14/1999 

4/14/2009 

$262,250,000 

4/14/1999 

4/14/2014 

$340,500,000 

6/30/1999 

6/30/2008 

$177,200,000 

9/16/1999 

1/15/2003 

$1,507,000,000 

9/16/1999 

1/15/2003 

$100,000,000 

9/16/1999 

9/16/2009 

$116,183,923 

10/1/1999 

10/1/2009 

$245,000,000 

11/18/1999 

11/15/2004 

$766,500,000 

12/22/1999 

7/31/2014 

$311,300,000 

12/22/1999 

7/31/2014 

$12,900,000 

12/22/1999 

12/31/2000 

$197,500,000 

$4,353,333,926 

2/23/2000 

2/23/2007 

$359,204,000 

7/5/2000 

7/5/2010 

$30,000,000 

7/5/2000 

7/5/2010 

$95,000,000 

7/10/2000 

1/15/2003 

$70,000,000 

8/22/2000 

8/30/2002 

$526,700,000 

10/5/2000 

1/15/2003 

$780,000,000 

10/5/2000 

1/15/2003 

$277,380,000 

12/19/2000 


$6,000,000 

12/19/2000 


$1,070,192 

12/19/2000 

6/29/2001 

$8,000,000 

12/21/2000 

— 

$14,500,000 

$2,167,854,192 


Grand Total: 


$7,979,232,857 


ECa00QC8Q906 
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INSTITUTIONAL STATISTICS 




Current Stats 


Mid Year Stats 

Total Exposure to Institutions: 

$ 

7.96 billion 

$ 

6.34 

billion 

# of Institutions that hold Enron 


276 


224 

New Institutions since mid-yr 2000 


52 




Top 20 Institutions 

$ 

3.61 billion 

$ 

3.10 

billion 

Top 33% represent 80% of $$ 

$ 

6.58 billion 

$ 

5.00 

billion 


ECa000080907 
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SUMMARY OF INSTITUTIONAL EXPOSURE 
TOP 20 


Prudential Capita! Group 

$ 

494,804,739 

John Hancock Advisors/Mutual Life insurance Company 

$ 

372,900,000 

Pacific Investment Management Company 

$ 

332,500,000 

Moore Capital 

$ 

305,000,000 

Blackrock 

$ 

302,000,000 

Travelers Investment Management Group 

$ 

204,000,000 

Alliance Capita! Management 

$ 

163,191,000 

TIAA-CREF 

$ 

162,700,000 

Donaldson, Lufkin & Jenrette 

$ 

142,500,000 

Scudder Kemper Investments 

$ 

140,000,000 

Fiduciary Trust Company International 

$ 

133,700,000 

Principal Capital Management LLC 

$ 

132,500,000 

AIG Global Investment Corp. 

$ 

125,000,000 

Conseco Capital Management 

$ 

102,500,000 

New York Life Insurance Company 

$ 

102,400,000 

Allstate Financial Group 

$ 

102,000,000 

Vanguard Investment Services, Inc, 

$ 

102,000,000 

Aegon USA 

$ 

95,820,000 

General Re Financial Securities Limited 

$ 

93,000,000 

Deutsche Asset Management 

$ 

85,950,000 


$ 

3,608,515,739 


ECa000080908 
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DISCUSSION 


How do we define out* relationships 

Direct 


• Institutions we can go to for equity 

• Those we will be spending a lot of time with this year 

• Institutions with which we have personal contacts 

CalPERS 
John Hancock 
Prudential 

Indirect Relationships 

• Strictly marketed to through investment bank sales force 


Develop relationship with the following institutions: 

• Equity/High Yield/Structured Deals 

John Hancock 

Stonchurst 

LJM 

CSFB 

CIBC 

• Corporate Debt/Structured Deals 

Alliance Capital 
PIMCO 
Met Life 
New York Life 
Moore Capital 
Travelers’ 

TIAA-CREF 

Blackrock 

Allstate 

Trust Company of the West 
Principal Capital 


Deal Pipeline 


ECaOGOG809Q9 
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Velocity Merchant investments 


Asset 

Type 

12/S/20Q0 

Adjusted 



2000-1 1 Pool 

Active Power Common 

Public 

Carry Value 

18,154,801.00 

Carry Value 

Estimated Value 

Gains / Losses 

4,412.750.78 

Active Power Warrants 

Private 

4.475.250.00 

4.475,250.00 

3.703,320.00 

(771,930.00) 

Alpine Natural Gas Preferred 

Private 

2,850,000.00 

2.850,000.00 

400.000.00 

(2,450.000.00) 

Alpine Natural Gas Warrants 

Private 

98.263.00 


- 

(98,263.00) 

Bighorn 

Private 

32,428,000.00 

31,397.222.00 

28,776,000.00 

(2.621,222.00) 

Black Bay 

Private 

124.435.00 

29,985.00 

29,985.00 

- 

City Forest IPC 

Private 

1,663,000.00 

- 

- 

(1.663,000.00) 

Crescendo 

Private 

7.041.248.00 

7.041.248.00 

8,676.729.24 

1,635.481.24 

Cypress Exploration 

Private 

24,695,041.00 

21,254,916.80 

18,821,580.56 

(2,433,336.24) 

Dais Analytic 

Private 

3,000.000.00 

3,000,000.00 

9,850,463.00 

6,850.463.00 

Destec 

Private 

12,012,473.00 

12,012.473,00 

15,480,108.56 

3,467.635.56 

Encorp 

Private 

3,000,000.00 

3,000,000.00 

15,107,669.00 

12,107,669.00 

Fuel Cell Energy 

Public 

5,439,648.00 

5,439,648.00 

3,707,792.00 

(1,731,356.00) 

Hancock 

Private 

2,141,609.00 

- 



Hanson 

Private 

2.256,961.00 

1,694,298.16 

1,694,298.16 


HV Marine Warrants 

Private 

1-7,370,000.00 

17,370,000.00 

5,750,000.00 

(10.620,000.00) 

iMedeon 

Private 

4.600,000.00 

4,600,000.00 

4,600,000.00 


Juniper 

Private 

8,636,136.00 

8,636,136.00 

8,597,250.21 

(38,385.79) 

Keathley Canyon 

Private 

2.385,250.00 

1,300.250.00 

1,300,250.00 


Linder Petroleum 

Private 

6,267,589.00 

5.029,153.29 

5,000,000.00 

(29.153.29) 

Mariner Warrants 

Private 

18,531.000.00 



(18,531,000.00) 

Masada Oxynol 

Private 

3,896,000.00 

3,896,000.00 

1,000,000.00 

(2,896,000.00) 

Metering Technology Corp. 

Private 

5,000.000.00 

5.000.000.00 

6,060,606.00 

1,060,606.00 

Oconto Falls Common 

Private 

1,803,840.00 




Octonto Falls (PC 

Private 

2.300,803.00 




Pioneer Chlor {Boulder Power) 

Private 

12.004.000.00 

12,178,047.22 

9,441,047.55 

(2,736,999.67) 

Power Systems Mfg 

Private 

1,000,000.00 

- 


720.000.00 

Sam Gary/Bonne Terre 

Private 

4,543,972.00 

4.540,711.83 

5,045,511.00 

504,799.17 

Solo Energy 

Private 

7,488,000.00 

7,488.000.00 

7,488,000.00 


Texiand 

Private 

3.257,328.00 

3,257.328.00 

3,860,750.42 

603,422.42 

Tridium 

Private 

5,025,082.00 

5,025,082.00 

5.025,082.00 


Utiiiquest 

Private 

7.219,000.00 

7,219,000.00 

5,418,500.00 

(1,800,500.00) 

Venoco 

Private 

32.678,250.00 

33,620.489.32 

15,630,000.00 

(17,990,489.32) 

WB Oil and Gas 

Private 

1.360,000.00 


' 

(1,360,000.00) 



264.747,029.00 

211,355.238.62 

191,464,942.70 

(36,409,808.14) 


2000-12 Pool 

East Coast Power Loan 

Private 

157,900,000.00 


. 


East Coast Power Loan - lot. 

Private 

1,381.625.00 

- 

- 

- 

East Coast Power Swap 

Private 


150.882,359.00 

t56, 927, 000.00 

6,044,641.00 

Mariner Energy Combined Debt 

Private 

122,394.685.00 

132,313.445.05 

132,313,445.05 



231 . 676.310.00 283.195,804.05 289.240.445.05 6,044.641.00 


Total 


546,423,339.00 494,551,042.37 474,099.443.19 (27,266.736.17) 
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AES Merchant Investments 



Carry Value Carry Value Estimated Value Gains / Losses 


Arles! a 

Private 

3,000,000 

3,000.000 

3,000,000 


Cinta 

Private 

3,000,000 

3,000.000 

3,000,000 

- 

Pathfire 

Private 

5,000,000 

5,000,000 

5,000,000 

- 

Surgient Networks 

Private 

5,000,000 

5.000,000 

5.000,000 

- 

Vivace Networks 

Private 

5,972,107 

5.972.107 

5,972,107 


Amber Networks 

Private 

6,531,387 

6.531,387 

6,531.387 

- 

AP Engines 

Private 

3,000,000 

3,000.000 

3,000,000 


eMotion 

Private 

3,000,000 

3.000.000 

3,000,000 

- 

Telseon 

Private 

5,000,000 

5.000,000 

5.000,000 


Vspan 

Private 

5.000,000 

5,000,000 

5,000.000 


Catalytica 

Public 

23,164,835 

23,164,835 

14,315.197 

(8,849,638) 

Advanced Mobile Power Systems Private 

16,999,079 

16,999,079 

16.999,079 


Encorp 

Private 

5,000,000 

5,000,000 

5,000.000 


Silicon Power Corporation 

Private 

2.500,000 

2,500,000 

2,500,000 

- 

Hanover Compressor Common 

Public 

87,604,862 

179 772 270 

87.604,862 

179 772,270 

87,474,769 

170 792 539 

(130,093) 

(8,979,731) 

AES 99.99% 

“ 

179,754,293 

179,754,293 

170.775,460 

(8.978,833) 
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Update 


ENRON GLOBAL. ASSETS ANO SERVICES 
Equity Vatu* Schedule 
{(Millions) 

As of June 2001 



South Africa 
Etektro 
Cuiab* 

TGS 

CEG and CEG - R» 

Transredes 

T8GJGTB (8BPU 

Total South America 
Caribbean 
Prcmigas 
Vengas 
BLM 
SECIP 
Accrpven 
PQPULC 
Califa 

San Juan Gas 
MSI 

Haina note 
Procartoe 

Carfc&een Bain Fund 

Corinto 

Sacnoqocro 

Can Uagtt 

Ecoelecarica 

Total Cart bbjan 

A*l3L 

SK -Enron 
EcApse 

Batange* 

SuOic 

Bond portfolio 
PW Guam 

Total Asia 


Total India 


ToUl Other 


Other 

Poland 

Tralrya 

Sartua 


Carp. Pev. Enron's 

E sc Market Valu e Carry Valua OUTarence 


1.016 

374 

386 

247 

204 

ns 

29 

2.373 


2.026 
535 
4St 
2S9 
194 
1 4S 


3, SSI 


(t.010) 

(161) 

(63) 

( 22 ) 

to 

(30) 

—Oi l 

(1.288) 


'19 158 (38) 

'05 142 (36) 

31 1!ff (79) 

102 (102) 

37 49 (t2) 

42 41 1 

37 (37) 

36 (36) 

15 30 (IS) 

13 (18) 

5 (6) 

6 (6) 

2 5 (3) 

3 J3) 

19 (2) 21 

218 130_ 11J 


618 869 (251) 

220 297 (77) 

74 67 7 

54 51 3 

26 30 (4) 

23 23 (1) 

!i_ s_ ta 

411 4«« (77) 


(528) 

(17) 

_Q5I 


42 

198 

200 

-4A0 


34 a 

232 (34) 

349 (149) 

515 (175) 


Total Project Related Activities 4 - 

Other Baal* Not Related to Projects Above (See 0eta|f) 

SA Merchent Activities CurrarrtJy In Wholesale 

Total Enron Global As**!* with SJG. SA Merchant and El KQ 


177 

7,710 
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JOSEPH L UEBERMAN, CONNECTICUT, CHAIRMAN 

CARL LEVIN, MICH IOAN FREQ THOM PSON, TENNESSEE 

U AN®. K. AKAKA, HAWAII TED STEVENS. ALASKA 

RICHARD J. DURBIN, ILLINOIS SUSAN M, CQUJNS. MAINE 

ROBERT 6. TGftflSCELU NEW JERSEY GEORGE V. VOBJOVICK OHIO 
MAX CUELANC. GEORGIA PETE V. BOMENKL NEW MEXICO 

THOMAS R. CARPER, DELAWARE THAD COCHRAN, MISSISSIPPI 

JEAN CARNAHAN, MISSOURI ROBERT F. BENNETT, UTAH 

MARK DAYTON, MINNESOTA JIM BUNNING. KENTUCKY 

JOYCE A. RECHTSCHAFFEN, STAFF ERECTOR AND COUNSEL 
HANNAH S. SISTARE. MINORITY STAFF DIRECTOR AND COUNSEL 


lEnitcd States Senate 

COMMITTEE ON 
GOVERNMENTAL AFFAIRS 


WASHINGTON, DC 20510-6250 


July 25, 2002 

Mr. Sanford I. Weill 

Chairman and Chief Executive Officer 

Citigroup, Inc, 

399 Park Avenue 
New York, N.Y. 10043 

Dear Mr. Weill: 

Earlier this week the Permanent Subcommittee on Investigations held a hearing on the role 
of financial institutions like yours in the collapse of the Enron Corporation. One of the very 
troubling factual issues that emerged was Citigroup’s use of a Special Purpose Vehicle (SPV), 
Delta Energy Corporation (Delta), as a pass-through entity established in the Cayman Elands for 
Enron’s “prepays" in which Citigroup participated. Citigroup witnesses told us that while Delta 
was established by Citigroup, while Citigroup paid for Delta’s legal and administrative fees, and 
while Delta was used exclusively for Citigroup’s purposes, nonetheless it was not effectively 
controlled by Citigroup. Substantial evidence the Subcommittee reviewed indicates otherwise. 
When we asked the Citigroup witnesses whether they would make available all of the 
documentation involving the establishment, administration and activities of Delta, the witnesses 
said they would have to consult legal counsel. 

We ask that you personally, no later than 12 P.M. Monday afternoon, July 29' h : 1) 
answer the following questions on behalf of Citigroup, in affidavit form, and return them to the 
Subcommittee office, SR- 199; and 2) instruct/direct your agents, attorneys and all other parties 
acting on Citigroup’s behalf responsible for the formation, operation, administration or 
management of Delta (including but not limited to Maples & Calder, Schroder Cayman Bank and 
Tmst Company and all entities that have a beneficial or controlling interest in, or agency 
relationship with. Delta) to make available to the Subcommittee all documents related to the 
ownership, formation, operation, administration or management of Delta, and all documents that 
address or indicate Citigroup’s relationship to Delta. 

QUESTIONS: (Please note that any reference to Citigroup is intended to include any 
entity related to Citigroup or Citigroup’ s agent.) 

1) Did Citigroup establish Delta and, if so, when, for what purpose and why in the 
Cayman Islands? 

2) Does Citigroup directly or indirectly own Delta, and if it doesn’t, who does? 


Permanent Subcommittee on Investigations 
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3) If the owner of Delta is a charitable trust, does Citigroup own the charitable trust, and 
if it doesn’t, who does? 

4) Who serves on the Board of Directors of Delta and the entity that owns Delta? 

5) Who is the agent for Delta and who is the agent for the entity that owns Delta? 

6) Does Citigroup pay for 

Delta’s adminstrative fees? Registration fees? Attorney fees? Transactions fees? 

7) When a non-Citigroup entity does business with Delta, with whom does the entity 
conduct the negotiations — a Citigroup employee or a Delta employee? 

8) What obligations do any of the attorneys, trustees, administrators, directors, or 
beneficial owners of Delta have to Citigroup with respect to Delta and separate and apart from 
Delta? 


9) Does Citigroup effectively control Delta? 

If you have any questions about this request, please contact either or us or have your staff 
contact Robert Roach, Counsel and Chief Investigator of the Subcommittee at 202-224-9505. 


Sincerely, 



Ranking Member Chairman 


Permanent Subcommittee on Investigations 


CLdjg 
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. ..Citigroup 



Jane C- Sherburne Citigroup Tne. 

Deputy General Counsel 1101 Pc nn.'ryi vania Avenue NW 

Litigation and Compliance Suite 550 

Washington, DC 20004 

Tel 202 220 3690 
Fax 202 220 3699 
New York 212 793 4942 

sherb urnej@ci ti.com 


July 29, 2002 


Bv Telecopy and First Class Mail 


The Honorable Carl Levin 
Chairman 

The Honorable Susan Collins 
Ranking Minority Member 
United States Senate 
Committee on Governmental Affairs 
Permanent Subcommittee on Investigations 
Washington, D.C. 20515-6115 


Dear Chairman Levin and Senator Collins: 

I am writing in response to your letter to Sanford Weill of July 25, 2002. 

Citigroup has cooperated with the Subcommittee's inquiry by providing witnesses 
for interviews and testimony, producing thousands of pages of documents, 
responding to subpoenas, and providing answers to questions presented 
informally by your staffs. In our continuing effort to be cooperative, we are 
providing you with the enclosed affidavit of Mr. Weill. 

As Mr. Weill's affidavit makes dear, he does not have personal knowledge of the 
matters about which you are inquiring. However, In order to provide you with 
answers to the specific questions raised in your letter, Mr. Weill asked Ms. 
Barbara Yastine, the Chief Financial Officer of Citigroup’s Corporate and 
Investment Bank, to review the matter further. Her response, which Mr. Weill is 
submitting on behalf of Citigroup, is presented in an affidavit appended to his. 


Dodf: NYS: 2T6SMJ 
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Hon. Carl Levin 
Hon. Susan Collins 
May 15,2002 
Page 2 


Additionally, to further aid the Subcommittee and to avoid delays that may be 
associated with obtaining documents from Delta through normal channels 
available to the Subcommittee, we have informed the Cayman Island entities 
referenced in your letter that Citigroup has no objection to their making available 
to the Subcommittee the documents in which you are interested related to Delta. 

If you or your staffs have questions about these submissions, please do not 
hesitate to contact me. 



Deputy General Counsel 
Enclosures 


Duett NY6;J7»aSJ 
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AFFIDAVIT 


STATE OF NEW YORK ) 

ss.: 

COUNTY OF NEW YORK ) 

SANFORD I. WEILL, being sworn, states: 

1. I am the Chief Executive Officer and Chairman of Citigroup, Inc, 
(“Citigroup"). It is the intention of Citigroup to continue to cooperate with the inquiry of 
the Senate Permanent Subcommittee onlnvestigEtions. To that end, I am responding to 
the July 25, 2002 letter addressed to roe from Chairman Levin and Senator Collins. 

2. Citigroup has over 270,000 employees and engages in millions of 
transactions every year. I have no personal knowledge of any of Are transactions or 
entities raised in the Subcommittee’s July 25 letter. Indeed, I understand that Delta 
Energy Corporation was established by Citibank in December 1993, five years prior to 
the merger between Citicorp and Travelers. 

3. In order to be as helpful as possible to the Subcommittee, I have 
directed Barbara Yastine, the Chief Financial Officer of Citigxoup’s Corporate and 
Investment Bank, to review this matter and provide the information sought by the 
Subcommittee. On behalf of Citigroup, I attach hereto, as Exhibit A, Ms. Yastine’s 
affidavit, which sets forth responses to the specific questions raised in the 
Subcommittee’s letter. 



Subscribed and sworn to 
before me this 29* day 
of July, 2002. 
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AFFIDAVIT 

STATE OF NEW YORK ) 

ss.; 

COUNTY OF NEW YORK ) 


BARBARA YASTINE, being sworn, states: 

1 . I am the Chief Financial Officer of the Corporate and Investment 
Bank, which consists of Salomon Smith Barney and certain corporate businesses of 
Citibank. 


2 . At the request and direction of Sanford I. Weill, Citigroup ’s 
Chairman and Chief Executive Officer, I am setting forth below, based on my 
information and belief after reasonable inquiry, responses to the July 25, 2002 letter from 
Chairman Levin and Senator Collins of the Senate Permanent Subcommittee on 
Investigations on behalf of Citigroup: 

1) Did Citigroup establish Delta and, if so, when, for what purpose 
and why in the Cayman Islands? 

In December 1993, Citibank asked a Cayman Islands law firm to 
incorporate Delta Energy Corporation (‘Delta”) as an unaffiliated Cayman Islands 
Limited Liability Company, for the purpose of serving as a counterparty in a physically 
settled prepaid commodities forward transaction involving Amerada Hess. At the time of 
Delta's formation, a counterparty was necessary because regulations limited Citibank’s 
ability to receive delivery of physical commodities, such as oil and natural gas. Delta 
was established in the Cayman Islands in order to achieve tax neutral treatment of this 
transaction. 


2) Does Citigroup directly or indirectly own Delta, and if it doesn't, 

who does? 


Citigroup docs not directly or indirectly own Delta. Delta is owned by 
Grand Commodities Corporation (“GCC”). The sole shareholder of GCC is Givens Hall 
Bank and Trust (“Givens Hail”). Givens Hall placed its entire interest in GCC into a 
charitable trust blown as GCC Trust 
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3) If the owner of Delta is a charitable trust, does Citigroup own the 
charitable trust, and if it doesn’t, who does? 

Citigroup does not own GCC Trust GCC Trust exists for the benefit of 
any qualifying charity, with the default being the National Council of Voluntary 
Organisations, a Cayman Islands charitable crganization. 

4) Who serves on the Board of Directors of Delta tod the entity that 

owns Delta? 


Corporate Services Limited is Delta’s current sole director and GCC’s 
current sole director. Neither Corporate Services Limited nor any prior directors has any 
affiliation with Citigroup. 

5) Who is the agent for Delta and who is the agent far the entity that 

owns Delta? 


The administrative agent for Delta has been Givens Hall since Delta’s 
formation. The administrative agent far GCC has also been Givens Hall since GCC’s 
formation. Maples and Calder, a Cayman Islands law firm, has been legal counsel to 
Delta ana GCC since Delta’s and GCC's formation. None of these entities is an affiliate 
of Citigroup. 


S) Does Cirigroup pay for: 

Delta’s administrative fees? Registration fees? Attorney fees? 

Transaction fees? 

Delta’s fees were paid in a variety of ways. Citibank has paid fees to 
Givens Hall for certain administrative costs — including registration fees - relating to 
Delta. In certain of the prepaid transactions structured by Citibank, Citibank paid the 
transaction expenses. In others, either the counterparty paid the transaction expenses, or 
Delta earned a “spread" on the swaps. With respect to attorney fees, prior to the Enron 
bankruptcy, these were paid in part by Citibank. Additionally, following the Enron 
bankruptcy, Citibank paid Delta's legal fees for services performed in connection with 
the unwinding of the Yosemite and ECLN transactions. 

7) When a non-Citigroup entity does business with Delta, with whom 
does the entity conduct the negotiations - a Citigroup employee or a Delta employee? 

Typically, SPBs do not engage directly in transaction negotiations; in the 
case of Delta, the non-Citibank entity that is engaging in transactions with Delta would 
conduct the transaction negotiations with Citibank. Delta's outside counsel would review 
transaction documents. Every transaction, after it has been negotiated, would be 
submitted to the board of directors of Delta for final approval 
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8) What obligations do any of the attorneys, trustees, administrators, 

directors, or beneficial owners of Delta have to Citigrotp with respect to Delta and 
separate and apart from Delta? 

The attorneys, trustees, administrators, directors or beneficial owners of 
Delta have no obligations to Citibank with respect to Delta, accept as specifically 
contracted form a particular transaction involving both Delta and Citibank. I am not 
aware that any of the attorneys, trustees, administrators, directors or beneficial owners of 
Delta have my obligations to Citibank. Some of the same attorneys, trustees, 
administrators, directors and beneficial owners may have been involved in other Citibank 
transactions, and therefore may have obligations to Citibank arising out of those other 
transactions. 


9) Does Citigroup effectively control Delta? 

Citigroup docs not control Delta. Delta was established at Citibank’s 
request in 1993 as a special purpose entity (SPE) with the express intention of making it 
independent ofi and unaffiliated with. Citibank under relevant legal and regulatory 
standpoints. 


In order to accomplish that result. Delta was established in such a way that 
Citibank has no ownership in or personnel affiliated with Delta. Delta has an independent 
hoard of directors that controls Delta and is responsible for running its business. 
Moreover, Delta's Memorandum of Association expressly authorizes Delta to engage in 
any lawful business, as approved by its directors. Although Citibank, like any company 
that creates an SPE, did not contemplate that Delta would complete transactions that did 
not involve Citibank, Delta, is not obliged to enter into transactions with Citibank. 
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Thus, from a legal and regulatory perspective, Citibank understood Delta 
to be independent of, and not controlled by, Citibank. Although some of the facts 
described in the responses above ( e,g payment of fees) might seem to imply some level 
of control as that term is ordinarily understood in common usage, these are customary 
characteristics of independent SPEs and do not, in fact, demonstrate control under 
relevant legal or regulatory standards. SPEs are used routinely in structured transactions 
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RICHARD A. HERTLING. MINORITY STAFF DIRECTOR 


lanital States Senate 

COMMITTEE ON 
GOVERNMENTAL AFFAIRS 

WASHINGTON, DC 20510-6250 


December 16, 2002 


Mr. Sanford I. Weill 

Chairman and Chief Executive Officer 

Citigroup, Inc. 

399 Park Avenue 
New York, N.Y. 10043 

Dear Mr. Weill: 

Earlier this year the Permanent Subcommittee on Investigations held a hearing on, among 
other things, Citigroup’s use of a Special Purpose Vehicle (SPV), Delta Energy Corporation 
(Delta), as a pass-through entity established in the Cayman Islands for Enron’s “prepays” in 
which Citigroup participated. Subsequent to that hearing we sent you a number of questions to 
which you responded. Attached is a list of nine follow-up questions which I ask that you answer 
by January 10, 2003. As with your answers to the previous questions, please have the 
appropriate person provide the answers on behalf of Citigroup under oath. 

If you have any questions about this request, please have your staff contact Robert Roach, 
Counsel and Chief Investigator of the Subcommittee at 202-224-9505. Thank you. 


Sincerely, 



Carl Levin 
Chairman 

Permanent Subcommittee on Investigations 

CL:ljg 

Enclosure 
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FOLLOW-UP QUESTIONS FOR CITIGROUP 

The term “Citigroup” or “Delta” in the questions below, includes any person acting or serving as 
an agent of either entity. 

(1 ) When Citigroup established Delta, did Citigroup intend for Delta: (1) to engage in any 
business or transactional activity independent from Citigroup; or (2) to engage in any business or 
transactional activity that did not involve activities necessary to serve Citigroup’s underlying 
economic interest; or (3) to do anything other than serve Citigroup’s transactional and business 
purposes? If so, what were the other purposes? Please forward to the Subcommittee any 
documents supporting such answer as well as the incoiporation/formation papers filed with the 
appropriate Cayman Islands agency. 

(2) Has Delta ever engaged in any transaction that it was not requested to participate in by 
Citigroup, or rejected any transaction proposed by Citigroup? If so, please specify all such 
actions and the reasons given by Delta for taking such actions or rejecting Citigroup’s proposals. 

(3) How much money, on an annual basis, in the past ten years, has Delta directly 
transferred to charitable organizations or causes? How much money, on an annual basis, in the 
past ten years, has Delta transferred to a charitable trust or trusts for distribution to charitable 
organizations or causes? For each year, please identify the trusts and the amounts and how 
much of each amount was distributed to charitable organizations or causes. Who decided the 
size and recipient of any charitable contributions Delta made and what were the criteria for those 
contributions? 

(4) Has Citigroup provided transactional instruction or document negotiations or 
execution services to Delta? If so, please specify each instance in which such services occurred, 
who provided them, and why they were provided. 

(5) Has Citigroup provided guidance to Delta with respect to the terms of Delta’s 
transactions? If so, please specify each instance in which such guidance was provided, including 
what guidance was provided and why it was provided. 

(6) Identify all costs, fees, expenses, or reimbursements that Citigroup has paid to, or on 
behalf of, Delta. 

(7) Identify with specificity all instances where legal counsel paid by or representing 
Citigroup has or have acted on behalf of Delta. 

(8) Are there or have there ever been any covenants or agreements between Citigroup and 


1 
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any person or entity that would limit, direct, or in any way affect the operation, organization, or 
business activities of the Grand Cayman Commodities or GCC Trust or Delta? If so, please 
describe such covenants or agreements and provide copies of all relevant materials. 

(9) The Citigroup account opening documents for Delta note that the Delta account is an 
“internal account.” Please describe what that means. In addition, if the process for opening 
Delta’s account was different from the procedure normally employed for account openings, 
please explain. 


2 
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January 24, 2003 


Jane C. Sherburne 
Deputy General Counsel 
Litigation and Compliance 


Citigroup Inc. 

1101 Pennsylvania Avenue NW 
Suite 530 

Washington, DC 20004 

Tel 202 220 3690 
Fax 202 220 3699 
New York 212 793 4942 
sherburnej@citi.com 


By Telecopy and Hand Delivery 

The Honorable Carl Levin, Ranking Minority 
United States Senate 
Committee on Governmental Affairs 
Permanent Subcommittee on Investigations 
Washington D.C. 20515-6115 

Dear Senator Levin: 

I am writing in response to your letter of December 16, 2002 to Sanford Weill. 

We appreciate your willingness to provide additional time to respond to your 
inquiry. Your questions and the company’s response are set forth below. 

1 . When Citigroup established Delta, did Citigroup intend for Delta: (1 ) to 
engage in any business or transactional activity independent from 
Citigroup; or (2) to engage in any business or transactional activity that did 
not involve activities necessary to serve Citigroup's underlying economic 
interest; or (3) to do anything other than serve Citigroup's transactional 
and business purposes? If so, what were the other purposes? Please 
forward to the Subcommittee any documents supporting such answer as 
well as the incorporation/formation papers filed with the appropriate 
Cayman Islands agency. 

Delta was established with the purpose of serving as a special purpose entity 
that would enable it to engage in business or transactional activities in a way that 
was legally independent of Citigroup. 1 According to the Memorandum of 
Association of Delta (attached at Tab 1), Delta is permitted, inter alia, to engage 
in “any lawful trade, business or enterprise which may at any time appear to the 
Directors of the Company capable of being conveniently carried on in conjunction 
with any of the aforementioned businesses or activities or which may appear to 
the Directors or the Company likely to be profitable to the Company.” Citigroup 
did not expect that Delta would engage in significant business activities separate 
from Citigroup. However, there is nothing in the incorporation documents that 
limits Delta to engaging in transactions only with Citigroup. 


Citigroup is used throughout and includes Citigroup Inc and ali of its predecessors and 
affiliates. 
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Honorable Carl Levin 
January 24, 2003 


2. Has Delta ever engaged in any transaction that it was not requested to 
participate in by Citigroup, or rejected any transaction proposed by 
Citigroup? if so, please specify ail such actions and the reasons given by 
Delta for taking such actions or rejecting Citigroup's proposals. 

Only the officers and directors of Delta are in a position to confirm whether “Delta 
ever engaged in any transaction that it was not requested to participate in by 
Citigroup." Ail of the transactions involving Delta of which Citigroup is aware 
were described to the Committee in our letter of July 17, 2002 (attached at Tab 
2). Each of these transactions was “proposed by Citigroup.” Based on our 
information and belief, Delta and Delta’s counsel reviewed each transaction that 
was proposed and negotiated the documents and/or terms of such transactions. 
None of the transactions proposed to Delta by Citigroup was "rejected” by Delia. 

3. How much money, on an annual basis, in the past ten years, has Delta 
directly transferred to charitable organizations or causes? How much 
money, on an annual basis, in the past ten years, has Delta transferred to 
a charitable trust or trusts for distribution to charitable organizations or 
causes? For each year, please identify the trusts and the amounts and 
how much of each amount was distributed to charitable organizations or 
causes. Who decided the size and recipient of any charitable 
contributions Delta made and what were the criteria for those 
contributions? 

As stated to the Committee on July 29, 2002 (attached at Tab 3), the GCC Trust 
was established by the owners of Delta to receive any proceeds arising out of 
Delta. The directors of that T rust have the discretion to pay out monies held by 
Delta to any qualifying charity, or to the National Council for Voluntary 
Organizations, an umbrella charity organization in Grand Cayman. Citibank does 
not have direct knowledge of whether the directors of the T rust have made any 
distributions to NCVO or to any other qualifying charity, or the amount of any 
such distributions. 

4. Has Citigroup provided transactional instruction or document 
negotiations or execution services to Delta? if so, please specify 
each instance in which such services occurred, who provided them, 
and why they were provided. 

Citigroup did not provide transactional instruction or document negotiations 
or execution services to Delta. 


- 2 - 
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Honorable Carl Levin 
January 24, 2003 


5. Has Citigroup provided guidance to Delta with respect to the terms of 
Delta's transactions? If so, please specify each instance in which such 
guidance was provided, including what guidance was provided and why it 
was provided. 

Citigroup established Delta as a special purpose entity to act as a counterparty in 
certain transactions involving Citigroup, in that connection, Citigroup would have 
discussed the “terms of the transactions" with Delta, as is does with any other 
counterparty. As mentioned above, based on our information and belief, Delta, in 
conjunction with its outside counsel, reviewed those transactions and negotiated 
the documents and/or the terms of the transactions prior to engaging in such 
transactions. 

6. Identify all costs, fees, expenses, or reimbursements that Citigroup has 
paid to, or on behalf of, Delta. 

As stated previously to the Committee, Citigroup has paid the annual registration 
fees of Delta and certain other administrative costs associated with particular 
transactions. (Attorney’s fees are discussed in the answer to question 7, below.) 

7. Identify with specificity all instances where legal counsel paid by or 
representing Citigroup has or have acted on behalf of Delta. 

Counsel representing Citigroup has not acted on behalf of Delta in any of the 
Citigroup-Delta transactions. As is customary in transactions of this type, Maples 
& Calder advised other parties to the transactions, including Citigroup, on issues 
arising under Cayman Islands law. As stated previously to the Committee, prior 
to the Enron bankruptcy, the legal fees incurred by Delta were paid in part by 
Citigroup and in part by Enron. Following the bankruptcy, Citigroup paid Delta’s 
legal fees in connection with the unwinding of the Yosemite and ECLN 
transactions. Based on our review of the files to date, we can confirm that 
Citigroup paid a portion of Delta’s legal fees in connection with the June 2001 
prepaid transaction. 

8. Are there or have there ever been any covenants or agreements 
between Citigroup and any person or entity that would limit, direct, or 
in any way affect the operation, organization, or business activities of 
the Grand Cayman Commodities or GCC Trust or Delta? If so, 
please describe such covenants or agreements and provide copies 
of all relevant materials. 

Citigroup has no knowledge of any “covenants or agreements between Citigroup 
and any person or entity that would limit, direct, or in any way affect the 
operation, organization, or business activities of Grand Cayman Commodities or 


- 3 - 
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GCC Trust or Delta," except for the terms of the specific transaction contracts 
between Delta and Citigroup, which required Delta to perform in accordance with 
those terms. 

9. The Citigroup account opening documents for Delta note that the Delta 
account is an “internal account." Please describe what that means. In 
addition, if the procedure for opening Delta's account was different from 
the procedure normally employed for account openings, please explain. 

As the documents produced to the Committee indicate, the referenced Delta 
account was opened in 1994 in order to facilitate a commodities prepaid 
transaction in which Citibank and Delta were counterparties. The account was 
opened solely for the purpose of receiving proceeds payable to Delta from the 
transaction and making payments due to Citibank under the transaction. The 
term "internal account” designates an account for which the contacts and 
signatories are internal to Citibank. The procedure for opening the account was 
no different from the procedure in place at the time for the opening of other 
corporate accounts, and required the completion of the corporate account form. 


Please let us know whether we may be of any further assistance to your inquiry. 
As Chuck Prince testified at the Subcommittee’s hearing on December 1 1 , 2002, 
following your examination of Citigroup transactions at the Subcommittee’s July 
23 hearing at which Citigroup witnesses were questioned about Delta, Citigroup 
adopted a rule pursuant to which we will only execute a material financing 
transaction that is not going to be recorded by the company as debt on its 
balance sheet if - and only if - the company agrees to disclose the net effect of 
the transaction on the company’s financial condition. 


Sincprely yours, , , 



Jane C. Sherburne 
Deputy General Counsel 


cc: Hon. Susan Collins, Chair 


-A- 
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TAB #1 

OCT 19 ’99 15:37 FR SB! CflP MKTS-LEGRL 212 723 8864 TO 97238610 P.03.-' 39 



MEMORANDUM OF ASSOCIATION 
OF 

DELTA ENERGY CORPORATION 


1. The name of the Company is Delta Energy Corporation. 

2. The Registered Office of fee Company shall be at the offices of P.O. Box 309, 
George Town, Grand Cayman, Cayman Islands, British West Indies or at such other place as 
the Directors may from time to time decide. 

3. The objects for which the Company is established are unrestricted and shall 
include, but without limitation, fee following: 

( i) (a) To carry on fee business of an investment company and to act as promoters and 
entrepreneurs and to cany on business as financiers, capitalists, concessionaires, merchants, 
brokers, traders, dealers, agents, importers and exporters and to undertake and carry on and 
execute all kinds of investment, financial, commercial, mercantile, trading and other operations. 

(b) To carry on whether as principals, agents or otherwise howsoever fee 
business of realtors, developers, consultants, estate agents or managers, builders, contractors, 
engineers, manufacturers, dealers in or vendors of all types of property including services. 

( ii) To exercise and enforce all rights and powers conferred by or incidental to fee 
ownership of any shares, stock, obligations or other securities including without prejudice to fee 
generally of the foregoing all such powers of veto or control as may be conferred by virtue of 
fee holding by the Company of some special proportion of the issued or nominal amount thereof, 
to provide managerial and other executive, supervisory and consultant services for or in relation 
to any company in which the Company is interested upon such terms as may be thought fit. 

(iii) To purchase or otherwise acquire, to sell, exchange, surrender, 
charge, convert, turn to account, dispose of and deal wife real i 
of all kinds and, in particular, mortgages, debentures, produce, 
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patents, annuities, licences, stocks, shares, bonds, policies, book debts, business concerns, 
undertakings, claims, privileges and choses in action of all kinds. 

( iv) To subscribe for, conditionally or unconditionally, to underwrite, issue on 

commission or otherwise, take, hold, deal in and convert stocks, shams and securities of all 
kinds and to enter into partnership or into any arrangement for sharing profits, reciprocal 
concessions or cooperation with any person or company and to promote and aid in promoting, 
to constitute, form or organise any company, syndicate or partnership of any kind, for the 
purpose of acquiring and undertaking any property and liabilities of the Company or of 
advancing, directly or indirectly, the objects of the Company or for any other purpose which the 
Company may think expedient. 

( v) To stand surety for or to guarantee, support or secure the performance of all or 

any of the obligations of any person, firm or company whether or not related or affiliated to the 
Company in any manner and whether by personal covenant or by mortgage, charge or lien upon 
the whole or any pan of the undertaking, property and assets of the Company, both present and 
future, including its uncalled capital or by any such method and whether or not the Company 
shall receive valuable consideration therefor. 

{ vi) To engage in or carry on any other lawful trade, business or enterprise which may 

at any time appear to the Directors of the Company capable of being conveniently carried ou in 
conjunction with any of the aforementioned businesses oi activities or which may appear to the 
Directors or the Company likely to be profitable to the Company. 

In the interpretation of this Memorandum of Association in general and of this Clause 3 in 
particular no object, business or power specified or mentioned shall be limited or restricted by 
reference to or inference from any other object, business or power, or the name of the 
Company, or by the juxtaposition of two or more objects, businesses or powers and that, in the 
event of any ambiguity in this clause or elsewhere in this Memorandum of Association, the same 
shall be resolved by such interpretation and construction as will widen and 
restrict the objects, businesses and powers of and exercisable by the 
4. Except as prohibited or limited by the 

Company shall have full power and authority to carry out any 
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capabie of from time to time and at all times exercising any and all of the powers at any time 
or from time to time exercisable by a natural person or body corporate in doing in any part of 
the world whether as principal, agent, contractor or otherwise whatever may be considered by 
it necessary for the attainment of its objects and whatever else may be considered by it as 
incidental or conducive thereto or consequential thereon, including, but without in any way 
restricting the generality of the foregoing, the power to make any alterations or amendments to 
this Memorandum of Association and the Articles of Association of the Company considered 
necessary or convenient in the manner set out in the Articles of Association of the Company, 
and the power to do any of the following acts or things, viz: 

to pay all expenses of and incidental to the promotion, formation and incorporation of the 
Company; to register the Company to do business in any other jurisdiction; to sell, lease or 
dispose of any property of the Company; to draw, make, accept, endorse, discount, execute and 
issue promissory notes, debentures, bills of exchange, bills of lading, warrants and other 
negotiable or transferable instruments; to lend money or other assets and to act as guarantors; 
to borrow or raise money on the security of the undertaking or on all or any of the assets of the 
Company including uncalled capital or without security; to invest monies of the Company in 
such manner as the Directors determine; to promote other companies; to sell the undertaking of 
the Company for cash or any other consideration; to distribute assets in specie to Members of 
the Company; to make charitable or benevolent donations; to pay pensions or gratuities or 
provide other benefits in cash or kind to Directors, officers, employees, past or present and their 
families; to carry on any trade or business and generally to do all acts and things which, in the 
opinion of che Company or the Directors, may be conveniently or profitably or usefully acquired 
and dealt with, carried on, executed or done by the Company in connection with the business 
aforesaid PROVIDED THAT the Company shall only carry on the businesses for which a 
licence is required under the laws of the Cayman Islands when so licensed under the terms of 
such laws. 


5. The liability of each Member is timited to the 
unpaid on such Member’s shares. 

6. The share capital of the Company is US$900,000. W^ivi<^^^fS>0,000|| 
shares of a nominal or par value of US$1. 00 each with power for the^ompany insofar as i^ 
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permitted by law, to redeem or purchase any of its shares and to increase or reduce the said 
capital subject to the provisions of the Companies Law (Revised) and the Articles of Association 
aid to issue any part of its capital, whether original, redeemed or increased with or without any 
preference, priority or special privilege or subject to any postponement of rights or to any 
conditions or restrictions and so that unless the conditions of issue shall otherwise expressly 
declare every issue of shares whether declared to be preference or otherwise shall be subject to 
the powers hereinbefore contained. 

7, If the Company is registered as exempted, its operations will be carried 

on subject to the provisions of Section 192 of the Companies Law (Revised) and, subject to the 
provisions of the Companies Law (Revised) and the Articles of Association, it shall have the 
power to register by way of continuation as a body corporate limited by shares under the laws 
of any jurisdiction outside the Cayman Islands acd to be deregistered in the Cayman Islands. 
WE the several persons whose names and addresses arc subscribed arc desirous of being formed 
into a company in pursuance of this Memorandum of Association and we respectively agree to 
take the number of shares in the capital of the Company set opposite our respective names. 
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DATED the 3rd day of December, 1993 


SIGNATURE, ADDRESSES and 


NUMBER OF SHARES 




Megan Ston^j Legal Assistant 
P 0. Box 309, Grand Cayman 



above signatures 


£WDY Y. JEFFERSON Deft 

L Registrar of Companies in and for the Cayman Islands DO HEREBY 
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THE COMPANIES LAW 


P. 68/39 



COMPANY LIMITED BY SHARES 


ARTICLES OF ASSOCIATION 
OF 

DELTA ENERGY CORPORATION 


RvG«ST£R£D A NO PLED 
AS NO. THIS OAT 

19<Y*> 



1 . In these Articles Tabic A in the Schedule to the Statute does not apply and, unless 

there be something in the subject or context inconsistent therewith, 

"Articles" means these Articles as originally framed or as from time to time 
altered by Special Resolution. 

"The Auditors" means the persons for the time being performing the duties of 
auditors of the Company. 

"The Company" means the above named Company. 

"debenture" means debenture stock, mortgages, bonds and any other such 
securities of the Company whether constituting a charge on the assets of the 
Company or not. 

"The Directors" means the directors for the time being of the Company, 
"dividend" includes bonus. 

"Member" shall bear the meaning ascribed to it in the Statute. 

"month" means calendar month. 

"The registered office" means the registered office for the time 
Company. 

"paid-up" means paid-up and/or credited as paid-up. 

"Sear means the common seal of the Company and 
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" Secretary * includes an Assistant Secretary and any person appointed to perform 
the duties of Secretary of the Company. 

"Share" includes a fraction of a share. 

"Special Resolution" has the same meaning as in the Statute and includes a 
resolution approved in writing as described therein. 

’'Statute" means the Companies Law of the Cayman Islands as amended and every 
statutory modification or re-enactment thereof for the time being in force. 

"written” and "in writing" include all modes of representing or reproducing words 
in visible form. 

Words importing the singular number only include the plural number and 
vice-versa. 

Words importing the masculine gender only include the feminine gender. 

Words importing persons only include corporations. 

2. The business of the Company may be commenced as soon after incorporation as 
the Directors shall see fit, notwithstanding that part only of the shares may have been allotted. 

3. The Directors may pay, out of the capital or any other monies of the Company, 
all expenses incurred in or about the formation and establishment of the Company including 
the expenses of registration. 


CERTIFICATES FOR SHARES 

4. Certificates representing shares of the Company shall be in such form as shall be 
determined by the Directors. Such certificates shall be under seal. All certificates for shares 
shall be consecutively numbered or otherwise identified and shall specify the shares to which 
they relate. The name and address of the person to whom the shares represented thereby are 
issued, with the number of shares and date of issue, shall be entered in the register of Members 
of the Company. All certificates surrendered to the Company for transfer shall be cancelled 
and no new certificate shall be issued until the former certificate for a like number of shares 
shall have been surrendered and cancelled. The Directors may authorise certificates to be 
issued with the seal and authorised signature^) affixed by some method or system of 
mechanical process. 

5. Notwithstanding Article 4 of these Articles, if a share 
or destroyed, it may be renewed on payment of a fee of Ota dollar 
and on such terms (if any) as to evidence and indemnity and the 
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incurred by the Company in investigating evidence, as the Directors may prescribe, 


6. Subject to the provisions, if any, in that behalf in the Memorandum of Association 
and. to any direction that may be given by the Company in general meeting and without 
prejudice to any special rights previously conferred on the holders of existing shares, the 
Directors may allot, issue, grant options over or otherwise dispose of shares of the Company 
{including fractions of a share) with or without preferred, deferred or other special rights or 
restrictions, whether in regard to dividend, voting, return of capital or otherwise and to such 
persons, at such times and on such other terms as they think proper. 

7. The Company shall maintain a register of its Members and every person, whose 
name is entered as a Member in the register of Members shall be entitled without payment to 
receive within two months after allotment or lodgement of transfer (or within such other period 
as the conditions of issue shall provide) one certificate for all his shares or several certificates 
each for one or more of his shares upon payment of fifty cents (USS0.50) for every certificate 
after the first or such less sum as the Directors shall from time to time determine provided that 
in respect of a share or shares held jointly by several persons the Company shall not be bound 
to issue more than ope certificate and delivery of a certificate for a share to one of the several 
joint holders shall be sufficient delivery to all such holders. 

TRANSFER OF SHARES 

8. The instrument of transfer of any share shall be in writing and shall be executed 
by or on behalf of the transferor and the transferor shall be deemed to remain the holder of a 
share until the name of the transferee is entered in the register in respect thereof. 

9. The Directors may in their absolute discretion decline to register any transfer of 
shares without assigning any reason therefor. If the Directors refuse to register a transfer they 
shall notify the transferee within two months of such refusal. 

10. The registration of transfers may be suspended at such time and for such periods 
as the Directors may from time to time determine, provided always that such registration shall 
not be suspended for more than forty-five days in any year’. 

REDEEMABLE SHARES 


11. (a) Subject to the provisions of the Statute and the Memorandum of Association, 
shares may be issued on the terms that they are, or at the option of the Compap3cs»^?S®i^det 
are, to be redeemed on such terms and in such manner as the Company, J 
the shares, may by Special Resolution determine. ;§£*'’ *5^ 

ft*** 

(b) Subject to the provisions of the Statute and the Memorandifiiiof the 
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Company may purchase its own shares (including fractions of a share), including any 
redeemable shares, provided that the manner of purchase has first been authorized by die 
Company in general meeting and may make payment therefor in any manner authorised by the 
Statute, including out of capital. 

VARIATION OF RIGHTS OF SHARES 

12. If at any time the share capital of the Company is divided into different classes 

of shares, the rights attached to any class (unless otherwise provided by the terms of issue of 
the shares of that class) may, whether or not the Company is being wound-up, be varied with 
the consent in writing of the holders of three-fourths of the issued shares of that class, ot with 
the sanction of a special resolution passed at a general meeting of the holders of the shares of 
that class. 


The provisions of these Articles relating to general meetings shall apply to every 
such general meeting of the holders of one class of shares except that the necessary quotum 
shall be one (1) person holding or representing by proxy at least one-third of the issued shares 
of the class and that any holder of shares of rise class present in person or by proxy may 
demand a poll. 

13. The rights conferred upon the holders of the shares of any class issued with 
preferred or other rights shall not, unless otherwise expressly provided by the terms of issue 
of the shares of that class, be deemed to be varied by the creation or issue of further shares 
ranking pari passu therewith. 

COMMISSION ON SALE OF SHARES 

14. The Company may in so far as the Statute from time to time permits pay a 
commission to any person in consideration of his subscribing or agreeing to subscribe whether 
absolutely or conditionally for any shares of the Company. Such commissions may be satisfied 
by the payment of cash or the lodgement of fully or partly paid-up shares or partly in one way 
and partly in the other. The Company may also on any issue of shares pay such brokerage as 
may be lawful. 


NON-RECOGNITION OF TRUSTS 


15. , No person shall be recognised by tbe Company as holding any share upon any 

trust and the Company shall not be bound by or be compelled in any way to recognise (even 
when having notice thereof) any equitable, contingent, future, or partial interest in any share, 
or any interest in any fractional part of a share, or (except only as is othervd|*sp^fj^Sxyjy 
these Articles or the Statute) any other rights in respect of any share cxceg 
to the entirety thereof in the registered holder. 
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16. The Company shall have a fust and paramount lien and charge on all shares 
(whether fully paid-up or not) registered in the name of a Member (whether solely or jointly 
with others) for all debts, liabilities or engagements to or with the Company (whether presently 
payable or not) by such Member or his estate, either alone or jointly with any other person, 
whether a Member or not, but the Directors may at any time declare any share to be wholly 
or in part exempt from the provisions of this Article. The registration of a transfer of any such 
share shall operate as a waiver of the Company’s lien (if any) thereon. The Company's lien 
(if any) on a share shall extend to all dividends or other monies payable in respect thereof. 

17. The Company may sell, in such manner as the Directors thinlc fit, any shares on 
which the Company has a lien, but no sale shall-be made unless a sum in respect of which the 
lien exists is presently payable, nor until the expiration of fourteen days after a notice in 
writing stating and demanding payment of such part of the amount in respect of which the Lien 
exists as is presently payable, has been given to the registered holder or holders for the time 
being of the share, or the person, of which the Company has notice, entitled thereto by reason 
.of his death or bankruptcy. 

18. To give effect to any such sale the Directors may authorise some person to 
transfer the shares sold to the purchaser thereof. The purchaser shall be registered as the 
holder of the shares comprised in any such transfer, and he shall not be bound to see to the 
application of the purchase money, nor shall his tide to the shares be affected by any 
inegularity or invalidity in the proceedings in reference to the sale, 

19. The proceeds of such sale shall be received by the Company and applied in 
payment of such part of the amount in respect of which the lien exists as is presently payable 
and the residue, if any, shall (subject to a like lieu for sums not presently payable as existed 
upon the shares before the sale) be paid to the person entitled to the shares at the date of the 
sale. 


CALL ON SHARES 

20. (a) The Directors may from time to time make calls upon the Members in respect of 

any monies unpaid on their shares (whether on account of the nominal value of the shares or 
by way of premium or otherwise) and not by the conditions of allotment thereof made payable 
at fixed terms, provided that no call shall exceed one-founh of the nominal value of the share 
or be payable at less than one month from the date fixed for the payment of the last preceding 
call, and each Member shall (subject to receiving at least fourteen days notice specifying the 
time or times of payment) pay to the Company at the time or times so specified the. amount 
called on the shares. A call may be revoked or postponed as (he Directors may determine. 
A call may be made payable by instalments. 

(b) A call shall be deemed to have been made at the time when 
Directors authorising such call was passed. 
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(c) The joint holders of a share shall be jointly and severally liable to pay all calls 
in respect thereof. 

21 . If a sum called in respect of a share is not paid before or on a day appointed for 
payment thereof, the persons from whom the sum is due shall pay interest on the sum from the 
day appointed for payment thereof to the time of actual payment at such rate not exceeding ten 
per cent per annum as the Directors may determine, but the Directors shall be at liberty to 
waive payment of such interest either wholly or in part. 

22. Any sum which by the terms of issue of a share becomes payable on allotment 
or at any fixed date, whether on account of the nominal value of the share or by way of 
premium or otherwise, shall for the purposes of these Articles be deemed to be a call duly 
made, notified and payable on the date on which by the terms of issue the same becomes 
payable, and in the case of non-payment all the relevant provisions of these Articles as to 
payment of interest forfeiture or otherwise shall apply as if such sum had become payable by 
virtue of a call duly made and notified. 

23 . The Directors may, on the issue of shares, differentiate between the holders as 
to the amount of calls or interest to be paid and the times of payment. 

24. (a) The Directors may, if they think fit, receive from any Member willing to advance 
the same, all or any part of the monies uncalled and unpaid upon any shares held by him, and 
upon all or any of the monies so advanced may (until the same would but for such advances, 
become payable) pay interest at such rate not exceeding (unless the Company in general 
meeting shall otherwise direct) seven per cent (7%) per annum, as may be agreed upon 
between the Directors and die Member paying such sum in advance. 

(b) No such sum paid in advance of calls shall entitle the Member paying such sum 
to any portion of a dividend declared in respect of any period prior to the date upon which 
such sum would, but for such payment, become presently payable. 

FORFEITURE of shares 

25. (a) If a Member fails to pay any call or instalment of a call or to make any payment 
required by the terms of issue on the day appointed for payment thereof, the Directors may, 
at any time thereafter during such time as any part of the call, instalment or payment remains 
unpaid, give notice requiring payment of so much of the call, instalment or payment as is 
unpaid, together with any interest which may have accrued and all expenses that Have been 
incurred by the Company by reason of such non-payment. Such notice shall name a day (not 
earlier than the expiation of fourteen days from the date of giving of the notice) on or before 
which the payment required by the notice is to be made, and shall state that, in 
non-payment at or before the time appointed the shares in respect of which 
given will be liable to be forfeited. 
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(b) If the requirements of any such notice as aforesaid are not complied with, any 
share in respect of which the notice has been given may at any time thereafter, before the 
payment required by the notice has been made, be forfeited by a resolution of the Directors 
to that effect. Such forfeiture shall include all dividends declared in respect of the forfeited 
share and not actually paid before the forfeiture. 

(c) A forfeited share may be sold or otherwise disposed of on such terms and in such 
manner as the Directors think fit and at any time before a sale or disposition the forfeiture may 
be cancelled on such texms as the Directors think fit. 

26. A person whose shares have been forfeited shall cease to be a Member in respect 
of the forfeited shares, but shall, notwithstanding, remain liable to pay to the Company all 
monies which, at the date of forfeiture were payable by him to the Company in respect of the 
shares together with interest thereon, but his liability shall cease if and when the Company 
shall have received payment in full of all monies whenever payable in respect of the shares, 

27. A certificate in writing under the hand of one Director or the Secretary of the 
Company that a share in the Company has been duly forfeited on a date stated in the 
declaration shall be conclusive evidence of the faci therein stated as against ail persons claiming 
to be entitled to the share. Tire Company may receive the consideration given for the share 
on any sale or disposition thereof and may execute a transfer of the share in favour of the 
person to whom the share is sold or disposed of and he shall thereupon be registered as the 
holder of the share and shall not be bound to see to the application of the purchase money, if 
any, nor shall his title to the share be affected by any irregularity or invalidity in the 
proceedings in reference to the forfeiture, sale or disposal of the share. 

28. The provisions of these Articles as to forfeiture shall apply in the case of 
non-payment of any sum which, by the terms of issue of a share, becomes payable at a fixed 
time, whether on account of the nominal value of the share or by way of premium as if the 
same had been payable by virtue of a call duly made and notified. 

REGISTRATION OF EMPOWERING INSTRUMENTS 

29. The Company shall be entitled to charge a fee not exceeding one dollar (US$1.00) 
on the registration of every probate, letters of administration, certificate of death or marriage, 
power of attorney, notice in lieu of distringas, or other instrument. 

TRANSMISSION OF SHARES 

30. In case of the death of a Member, the survivor or survivors where the 
was a joint holder, and the legal personal representatives of the deceased 
holder, shall be the only persons recognised by the Company as having any 
in the shares, but nothing herein contained shall release the estate of any 
from any liability in respect of any shares which had been held by him 
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other persons, 

31. (a) Any person becoming entitled to a share in consequence of the death or 
bankruptcy or liquidation or dissolution of a Member (or in any other way than by transfer) 
may, upon such evidence being produced as may from time to time be required by the 
Directors and subject as hereinafter provided, elect either to be registered himself as holder of 
the share or to make such transfer of the share to such other person nominated by him as the 
deceased or bankrupt persoa could have made and to have such person registered as the 
transferee thereof, but the Directors shall, in either case, have the same right to decline or 
suspend registration as they would have had in the case of a transfer of the share by that 
Member before his death or bankruptcy as the case may be. 

(b) If the person so becoming entitled shall elect to be registered himself as holder 
he shall deliver or send to the Company a notice in writing signed by him stating that he so 
elects. 

32. A person becoming entitled to a share by reason of the death or bankruptcy or 
liquidation or dissolution of the holder (or in any other case than by transfer) shall be entitled 
to the same dividends and other advantages to which he would be entitled if he were the 
registered holder of the share, except that he shall not, before being registered as a Member 
in respect of the share, be entitled in respect of it to exercise any right conferred by 
membership in relation to meetings of the Company PROVIDED HOWEVER that the 
Directors may at any time give notice requiring any such person to elect either to be registered 
himself or to transfer the share and if the notice is not complied with within ninety days the 
Directors may thereafter withhold payment of all dividends, bonuses or other monies payable 
in respect of the share until the requirements of the notice have been complied with. 

AMENDMENT OF MEMORANDUM OF ASSOCIATION, CHANGE OF 
LOCATION OF REGISTERED OFFICE & ALTERATION OF CAPITAL 

33. (a) Subject to and in so far as permitted by the provisions of the Statute, the Company 
may from time to time by ordinary resolution alter or amend its Memorandum of Association 
otherwise than with respect to its name and objects and may, without restricting the generality 
of the foregoing: 

( i) increase the share capital by such sum to be divided into shares of such amount 
or without nominal or par value as the resolution shall prescribe aud with such 
rights, priorities and privileges annexed thereto, as the Company in general 
meeting may determine. 

( ii) consolidate and divide ail or airy of its share capital into 
than its existing shares; 

(iii) by subdivision of its existing shares or any of them dlvk 
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of its share capital into shares of smaller amount than is fixed by the 
Memorandum of Association or into shares without nominal or par value; 

( iv) cancel any shares which at the date of the passing of the resolution have not been 
taken or agreed to be taken by any person. 

(b) AU new shares created hereunder shall be subject to the same provisions with 
reference to the payment of calls, liens, transfer, transmission, forfeiture and otherwise as the 
shares in the original share capita!. 

(c) Subject to the provisions of the Statute the Company may by Special Resolution 
change its name or alter its objects 

(d) Without prejudice to Article 1 1 hereof and subject to the provisions of the Statute 
the Company may by Special Resolution reduce its share capital and any capital redemption 
reserve fund, 

(e) Subject to the provisions of the Statute the Company may by resolution of the 
Directors change the location of its registered office. 

CLOSING REGISTER OF MEMBERS. OR FIXING RECORD PATE 

34. For the purpose of determining Members entitled to notice of or to vote at any 
meeting of Members or any adjournment thereof, or Members entitled to receive payment of 
any dividend, or in order to make a determination of Members for any other proper purpose, 
the Directors of the Company may provide that the register of Members shall be closed for 
transfers for a stated period but not to exceed in any case forty (40) days. If the register of 
Members shall be so closed for the purpose of determining Members entitled to notice of or 
to vote at a meeting of Members such register shall be so closed for at least ten (10) days 
immediately preceding such meeting and the record date for such determination shall be the 
date of the closure of the register of Members. 

35. In lieu of or apart from closing the register of Members, the Directors may fix 
in advance a date as the record date for any such determination of Members entitled to notice 
of or to vote at a meeting of the Members and for the purpose of determining the Members 
entitled to receive payment of any dividend the Directors may, at or within 90 days prior to 
the date of declaration of such dividend fix a subsequent date as the record date for such 
determination, 

36. If the register of Members is not so closed and no record date is fixed for the 
determination of Members entitled to notice of or to vote at a meeting of 

entitled to receive payment of a dividend, the date on which notice of tb^raftting 
or the date on which the resolution of die Directors declaring such dividffifo is adopted, as 
case may be, shall be the record date for such determination offflsfenbcrs. 

Ep ekkub 
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dncnninatioa of Members eniiiled to vote at any meeting of Members has been made as 
provided in this section, such determination shall apply to any adjournment thereof. 


37. (a) Subject to paragraph (c) hereof, the Company shall within oae year of its 
incorporation and in each year of its existence thereafter hold a genera! meeting as its annua! 
general meeting and shall specify the meeting as. such in the notices calling it. The annual 
general meeting shall be held at such time and place as the Directors shall appoint and if no 
other time and place is prescribed by them, it shall be held at the registered office on the 
second Wednesday in December of each year at ten o’clock in die morning. 

(b) At these meetings the report of the Directors (if any) shall be presented. 

(c) If the Company is exempted as defined in the Statute it may but shall not be 
obliged to hold an annual general meeting. 

38. (a) The Directors may whenever they think fit, and they shall on the requisition of 
Members of the Company holding at Ihe date of the deposit of the requisition not less than 
one-tenth of such of the paid-up capital of the Company as at the date of die deposit carries 
the right of voting at general meetings of the Company, proceed to convene a general meeting 
of the Company. 

(b) The requisition must state the objects of the meeting and must be signed by the 
requisitionists and deposited at the Registered Office of die Company and may consist of 
several documents in like form each signed by one or more requisitionists. 

(c) If the Directors do not within twenty-one days from the date of the deposit of the 
requisition duly proceed to convene a genera! meeting, die requisitionists, or any of them 
representing more than one-half of the total voting rights of all of them, may themselves 
convene a general meeting, but any meeting so convened shall not be held after the expiration 
of three months after the expiration of the said twenty-one days. 

(d) A general meeting convened as aforesaid by requisitionists shall be convened in 
the same manner as nearly as possible as that in which general meetings are to be convened 
by Directors. 


NOTICE OF GENERAL MEETINGS 


39. At least five days' notice shall be given of an annual general meeti; 

general meeting. Every notice shall be exclusive of the day on which it 
to be given and of the day for which it is given and shall specify the pi 
hour of the meeting and the general nature of the business and shall 
hereinafter mentioned or in such other manner if any as may be prescri! 
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PROVIDED that a general meeting of the Company shall, whether or not the notice specified 
in this regulation has been given and whether or not the provisions of Article 38 have been 
complied with, be deemed to have been duly convened if it is so agreed: 

(a) in the case of a genera! meeting called as an annual general meeting by alt the 
Members entitled to attend and vote thereat or their proxies; and 

(b) in the case of any other general meeting by a majority in number of the Members 
having a right to attend and vote at the meeting, being a majority together holding 
not less than seventy-five per cent (7558) in nominal value or in the case of shares 
without nominal or par value seventy-five per cent (75%) of the shares In issue, 
or their proxies. 

40. The accidental omission to give notice of a general meeting to, or the non-receipt 
of notice of a meeting by any person entided to receive notice shall not invalidate the 
proceedings of that meeting, 

PROCEEDINGS AT GENERAL MEETINGS 

41. No business shall be transacted at any general meeting unless a quorum of 
Members is present at the time when the meeting proceeds to business; two (2) Members 
present in person or by proxy shall be a quorum provided always thar if the Company has one 
shareholder of record the quorum shall be that one (1) Member present in person or by proxy. 

42. Subject and without prejudice to any provisions of the Statute, a resolution in 
Writing (in one or more counterparts) signed by all members for the time being entitled to 
receive notice of and to attend and vote at general meetings (or being corporations by their 
duly authorised representatives) shall be as valid and efiective as if the same had been passed 
at a general meeting of the Company duly convened and held. 

43. If within half an hour from the time appointed for the meeting a quorum is not 
present, the meeting, if convened upon the requisition of Members, shall be dissolved and in 
any other case it shall stand adjourned to the same day in the next week at the same time and 
place or to such other time or such other place as the directors may determine and if at the 
adjourned meeting a quorum is not present within half an hour from the time appointed for the 
meeting the Members present shali be a quorum. 

44 Chairman, if any, of the Board of Directors shall preside as Chairman at 

every general meeting of the Company, or if there is no such Chairman, or if he 
present within fifteen minutes after the time appointed for the holding of 
unwilling to act, the Directors present shall elect one of their number to 
meeting. 

If at any general meeting no Director Is willing to act 



45. 
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Director is present within fifteen minutes after the time appointed for holding the meeting, the 
Members present shall choose one of their number to be Chairman of the meeting. 

46. The Chairman may, with the consent of any general meeting duly constituted 

hereunder, and shall if so directed by the meeting, adjourn die meeting from time to time and 
from place to place, but no business shall be transacted at any adjourned meeting other than 
the business left unfinished at the meeting from which the adjournment took place. When a 
general meeting is adjourned for thirty days or more, notice of the adjourned meeting shall he 
given as in the case of an original meeting; save as aforesaid it shall not be necessary to give 
any notice of an adjournment or of the business to be transacted at an adjourned general 
meeting. 


47 . Ai any general meeting a resolution put to the vote of the meeting shall be decided 
on a show of hands unless a poll is, before or on the declaration of the result of ihe show of 
hands, demanded by the Chairman or any other Member present in person or by proxy. 

48. Unless a poll be so demanded a declaration by the Chairman that a resolution has 
on a show of hands been canied, or carried unanimously, or by a particular majority, or lost, 
and an entry to that effect in the Company's Minute Book containing the Minutes of the 
proceedings of the meeting shall be conclusive evidence of that fact without proof of the 
number or proportion of the votes recorded in favour of or against such resolution. 

49. The demand for a poll may be withdrawn. 

50. Except as provided in Article 52, if a poll is duly demanded it shall be taken in 
such manner as the Chairman directs and the result of the poll shall be deemed to be the 
resolution of the general meeting at which the poll was demanded. 

51. In the case of an equality of votes, whether on a show of hands or on a poll, the 
Chairman of the general meeting at which the show of hands takes place or at which the poll 
is demanded, shall be entitled to a second or casting vote. 

52. A poll demanded on the election of a Chairman or on a question of adjournment 
shall be taken forthwith. A poll demanded on any other question shall be taken at such time 
as the Chairman of the general meeting directs and any business other than that upon which 
a poll has been demanded or is contingent thereon may be proceeded with pending the taking 
of the poll. 


53. Subject to any rights or restrictions for the time being ftjasjc 

classes of shares, on a show of hands every Member of record present jffiSetson or by pri 
at a general meeting shall have one vole and on a poll every Members? record present 1_ 
person or by proxy shall have one vote for each share registered in hi*nameg[jj{4fli@ster. 
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54. In the case of joint holders of record the vote of die senior who tenders a vote, 
whether in person or by prosy, shall be accepted to the exclusion of the votes of the other joint 
holders, and for this purpose seniority shall be determined by the order in which the names 
stand in the register of Members. 

55. A Member of unsound mind, or in respect of whom an order has been made by 
any court, having jurisdiction in lunacy, may vote, whether on a show of hands or on a poll, 
by his committee, receiver, curator bonis, or other person in the nature of a committee, 
receiver or curator bonis appointed by that court, and any such committee, receiver, curator 
bonis or other persons may vote by proxy. 

56. No Member shall be entitled to vote at any general meeting unless he is registered 
as a shareholder of the Company on the record date for such meeting nor unless all calls or 
other sums presently payable by him In respect of shares in the Company have been paid. 

57. No objection shall be raised to the qualification of any voter except at the general 
meeting or adjourned general meeting at which the vote objected to is given or tendered and 
every vote not disallowed at such general meeting shall be valid for all purposes. Any such 
objection made in due time shall be referred to the Chairman of the general meeting whose 
decision shall be final and conclusive. 

58. On a poll oc on a show of hands votes may be given either personally or by 
proxy. 


moms 

59. The instrument appointing a proxy shall be in writing and shall be executed under 
the hand of the appointor or of his attorney duly authorised in writing, or, if the appointor is 
a corporation under the hand of an officer or attorney duly authorised in that behalf. A proxy 
need not be a Member of the Company. 

60. The instrument appointing a proxy shall be deposited at the registered office of 
the Company or at such other place as is specified for that purpose in the notice convening the 
meeting no later than the time for holding the meeting, or adjourned meeting provided that the 
Chairman of the Meeting may at his discretion direct that an instrument of proxy shall be 
deemed to have been duly deposited upon receipt of telex, cable or telecopy confirmation from 
the appointor that the instrument of proxy duly signed is in the course of transmission to the 
Company. 


61 . The instrument appointing a proxy may be in any usual or conunce^&rijng} rgay 

be expressed to be for a particular meeting or any adjournment thereogr^gfcsen 
revolted. An instrument appointing a proxy shall be deemed to include $t|fpowcr to detail^ 
or join or concur in demanding a poll. (fix 
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62. A vote gives is accordance with the term of an instrument of proxy shall be valid 
notwithstanding the previous death or insanity of the principal or revocation of the proxy or 
of the authority under which the proxy was executed, or the transfer of the share in respect of 
which the proxy is given provided that no intimation in writing of such death, insanity, 
revocation or transfer as aforesaid shall have been received by the Company at the registered 
office before the commencement of the general meeting, or adjourned meeting at which it is 
sought to use the proxy. 

63 . Any corporation which is a Member of record of the Company may in accordance 
with its Articles or in the absence of such provision by resolution of its Directors or other 
governing body authorise such person as it thinks fit to act as its representative at any meeting 
of the Company or of any class of Members of the Company, and the person so authorised 
shall be entitled to exercise the same powers on behalf of the corporation which he represents 
as the corporation could exercise if it were an individual Member of record of the Company. 

64. Shares of its own stock belonging to the Company or held by it in a fiduciary 
capacity shall act be voted, directly or indirectly, at any meeting and shad not be counted in 
determining the total number of outstanding shares at any given time, 

DIRECTORS 


65. There shall be a Board of Directors consisting of not less than one or more than 
ten persons (exclusive of alternate Directors) PROVIDED HOWEVER that the Company may 
from time to time by ordinary resolution increase or reduce the limits in the number of 
Directors. The first Directors of the Company shall be determined in writing by, or appointed 
by a resolution of, the subscribers of the Memorandum of Association or a majority of them. 

66. The remuneration to be paid to the Directors shall be such remuneration as the 
Directors shall detetmiae. Such remuneration shall be deemed to accrue from day to day. The 
Directors shall also be entitled to be paid their travelling, hotel and other expenses properly 
incurred by them in going to, attending and returning from meetings of the Directors, or any 
committee of the Directors, or general meetings of the Company, or otherwise in connection 
with the business or the Company, or to receive a fixed allowance in respect thereof as may 
be determined by the Directors from time to time, or a combination partly of one such method 
and partly the other. 


67. The Directors may by resolution award special remuneration to any Director of 

the Company undertaking any special work or services for, or undertaking any special mission 
on behalf of, the Company other than his ordinary routine work as a Diiector^jjy^es paid 
to a Director who is also counsel or solicitor to the Company, or otf * — . 


professional capacity shall be in addition to his remuneration as a Direcj 

68, A Director or alternate Director may hold any other office 

the Company (other than the office of Auditor) in conjunction with 
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such period and on such terms as to remuneration and otherwise as the Directors may 
determine. 


69. A Director or alternate Director may act by himself or his firm in a professional 
capacity for the Company and he or his firm shall be entitled to remuneration for professional 
services as if he were not a Director or alternate Director. 

70. A shareholding qualification for Directors may be fixed by the Company in 
general meeting, but unless and until so fixed no qualification shall be required, 

71. A Director or alternate Director of the Company may be or become a Director 
or other Officer of or otherwise interested 

in any company promoted by the Company or in which the Company may be interested as 
shareholder or otherwise and no such Director or alternate Director shall be accountable to the 
Company for any remuneration or other benefits received by him as a Director or Officer of, 
or from his interest in, such other company. 

72. No petson shall be disqualified from the office of Director or alternate Director 
or prevented by such office from contracting with the Company, either as vendor, purchaser 
or otherwise, nor shall any such contract or any contract or transaction entered into by or on 
behalf of the Company in which any Director or alternate Director shall be in any way 
interested be or be liable to be avoided, nor shall any Director or alternate Director so 
contracting or being so interested be liable to account to the Company for any profit realised 
by any such contract or transaction by reason of such Director holding office or of the 
fiduciary relation thereby established. A Director (or his alternate Director in his absence) 
shall be at liberty to vote in respect of any contract or transaction in which he is so interested 
as aforesaid PROVIDED HOWEVER that the nature of the interest of any Director or alternate 
Director in any such contract or transaction shall be disclosed by him or the alternate Director 
appointed by him at or prior to its consideration and any vote thereon. 

73. A general notice thac a Director or alternate Director is a shareholder of any 
specified firm or company and is to be regarded as interested in any transaction with such firm 
or company shall be sufficient disclosure under Article 72 and after such general notice it shall 
not be necessary to give special notice relating to any particular transaction. 


74. Subject to the exception contained in Article 82, a Director who expects to be 

unable to attend Directors' Meetings because of absence, illness or otherwise mayappoint any 
person to be an alternate Director to act in his stead and such appointee t 
as an alternate Director shall, in the event of absence therefrom of his . 
to attend meetings of the Directors and to vote thereat and to do, in thej 
appointor, any other act or thing which his appointor is permitted or t 
of his being a Director as if the alternate Director were the appointor. 
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of an alternate to himself, and he shall ipso facto vacate office if and when his appointor ceases 
to be a Director or removes the appointee from office. Any appointment or removal under this 
Anicie shall be effected by notice in writing under the hand of the Director making the same 

POWERS AND DUTIES OF DIRECTORS 

75. The business of the Company shall be managed by the Directors (or a sole 
Director if only one is appointed) who may pay all expenses incurred in promoting, registering 
and setting up the Company, and may exercise all such powers of the Company as are not, 
from tune to time by the Statute, or by these Articles, or such regulations, being not 
inconsistent with the aforesaid, as may be prescribed by the Company in general meeting 
required to be exercised by the Company in general meeting PROVIDED HOWEVER that no 
regulations made by the Company in general meeting shall invalidate any prior act of the 
Directors which would have been valid if that regulation had not been made. 

76. The Directors may from time to time and at any time by powers of attorney 
appoint any company, firm, person or body of persons, whether nominated directly or 
indirectly by the Directors, to be die attorney or attorneys of the Company for such purpose 
and with such powers, authorities and discretions (not exceeding those vested in or exercisable 
by the Directors under these Articles) and for such period and subject to such conditions as 
they may think fit, and any such powers of attorney may contain, such provisions for the 
protection and convenience of persons dealing with any such attorneys as the Directors may 
think fit and may also authorise auy such attorney to delegate all or any of the powers, 
authorities and discretions vested in him. 

77. All cheques, promissory notes, drafts, bills of exchange and other negotiable 
instruments and all receipts for monies paid to the Company shall be signed, drawn, accepted, 
endorsed or otherwise executed as the case may be in such manner as the Directors shall from 
time to time by resolution determine. 

78. The Directors shall cause minutes to be made in books provided for the purpose: 

(a) of all appointments of officers made by the Directors; 

(b) of the names of the Directors (including those represented thereat by an alternate 
or by proxy) present at each meeting of the Directors and of any committee of the 
Directors: 

(c) of all resolutions and proceedings at all meetings of the Company and of the 
Directors and of committees of Directors. 

79. The Directors on behalf of the Company may pay a 
allowance on retirement to any Director who has held any ether 
profit with the Company or to his widow or dependants and may 
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fund and pay premiums for the purchase or provision of any such gratuity, pension or 
allowance. 


80. The Directors may exercise all the powers of the Company to borrow mosey and 

to mortgage or charge its undertaking, property ami uncalled capital or any part thereof and 
to issue debentures, debenture stock and other securities whether outright or as security for any 
debt, liability or obligation of the Company or of any third party. 


81. (a) The Directors may from time to time provide for the management of the affairs 
of the Company in such manner as they shall think fit and the provisions contained in the three 
next following paragraphs shall be without prejudice to the general powers conferred by this 
paragraph. 

(b) The Directors from time to time and at any time may establish any committees, 
local boards or agencies for managing any of the affairs of the Company and may appoint any 
persons to be members of such committees or local boards or any managers or agents and may 
fix their remuneration. 

(c) The Directors from time to time and at any time may delegate to any such 
committee, local board, manager or agent any of the powers, authorities and discretions for 
the time being vested in the Directors and may authorise the members for the time being of 
any such local board, or any of them to fill up any vacancies therein and to act notwithstanding 
vacancies and any such appointment or delegation may be made on such terms and subject to 
such conditions as the Directors may think fit and the Directors may at any time remove any 
person so appointed and may annul or vary any such delegation, but no person dealing in good 
faith and without notice of any such annulment or variation shall be affected thereby. 

(d) Any such delegates as aforesaid may be authorised by the Directors to subdelegate 
all or any of the powers, authorities, and discretions for the time being vested in them. 

M AN AGING DIRECTORS 

82. The Directors may, from lime to time, appoint one or more of their body (but not 
an alternate Director) to the office of Managing Director for such term and at such 
remuneration (whether by way of salary, or commission, or participation in profits, or partly 
in one way and partly in another) as they may think fit but his appointment shall be subject to 
determination ipso facto if he ceases from any cause to be a Director and no alternate Director 
appointed by him can act in his stead as a Director or Managing Director. 

83. The Directors may entrust to and confer upon a 
powers exercisable by them upon such terms and conditions and with 
may think fit and either collaterally with or to the exclusion of their 
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time to time revoke, withdraw, alter or vary all or any of such powers. 


PROCEEDINGS OF DIRECTORS 


84. Except as otherwise provided by these Articles, the Directors shall meet together 
for the despatch of business, convening, adjourning and otherwise regulating their meetings as 
they think fit. Questions arising at any meeting shall be decided by a majority of votes of the 
Directors and alternate Directors present at a meeting at which there is a quorum, the vote of 
an alternate Director not being counted if his appointor be present at such meeting. In case 
of an equality of votes, the Chairman shall have a second or casting vote. 

85. A Director or alternate Director may, and the Secretary on the requisition of a 
Director or alternate Director shall, at any time summon a meeting of the Directors by at least 
two days’ notice in writing to every Director and alternate Director which notice shall set forth 
the general nature of the business to be considered unless notice is waived by all the Directors 
(or their alternates) either at, before or after the meeting is held and PROVIDED FURTHER 
if notice is given in person, by cable, telex or telecopy the same shall be deemed to have been 
given on the day it is delivered to the Directors or transmitting organisation as the case may 
be. The provisions of Article 40 shall apply mutatis mutandis with respect to notices of 
meetings of Directors. 

86. The quorum necessary for the transaction of the business of the Directois may be 
fixed by the Directors and unless so fixed shall be two, a Director and his appointed alternate 
Director being considered only one person for this purpose, PROVIDED AI .WAYS that if 
there shall at any tune be only a sole Director the quorum shall be one. For the purposes of 
this Article an alternate Director or proxy appointed by a Director shall be counted in a 
quorum at a meeting at which the Director appointing him is not present. 

87. The continuing Directors may act notwithstanding any vacancy in their body, but 
if and so long as their number is reduced below the number fixed by or pursuant to these 
Articles as the necessary quorum of Directors the continuing Directors or Director may act for 
the purpose of increasing the number of Directors to that number, or of summoning a general 
meeting of the Company, but for no other purpose. 


88. The Directors may elect a Chairman of their Board and determine the period for 

which he is to hold office; but if no such Chairman is elected, ot if at any meeting the 
Chairman is not present within five minutes after the time appointed for holding the same, the 
Directors present may choose one of their number to be Chairman of the meeting. 


89. The Directors may delegate any of their powers to committees coMbJjgjcf such 

member or members of the Board of Directors (including alternate Dbectoi^rfj^Wbsq^rSpf 
their appointors) as they think fit; any committee so formed shall in the ew®« of the powm 
so delegated conform to any regulations that may be imposed on it by Jggbircctors. 

EXEMPTED 
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90. A committee may meet and adjourn as it thinks proper. Questions arising at any 
meeting shall be determined by a majority of votes of the members present, and in the case of 
an equality of votes the Chairman shall have a second or casting vote. 

91. All acts done by any meeting of the Directors or of a committee of Directors 
(including any person acting as an alternate Director) shall, notwithstanding that it be 
afterwards discovered that there was some defect in the appointment of any Director or 
alternate Director, or that they or any of them we.re disqualified, be as valid as if every such 
person had been duly appointed and qualified to be a Director or alternate Director as the case 
may be. 

92. Members of the Hoard of Directors or of any committee thereof may participate 
in a meeting of the Board or of such committee by means of conference telephone or similar 
communications equipment by means of which all persons participating in the meeting can hear 
each other and participation in a meeting pursuant to this provision shall constitute presence 
in person at such meeting. A resolution in writing (in one or more counterparts), signed by 
all the Directors for the time being or all the members of a committee of Directors (an 
alternate Director being entitled to sign such resolution on behalf of his appointor) shall be as 
valid and effectual as if it had been passed at a meeting of the Directors or committee as the 
case may be duly convened and held. 

93. (a) A Director may be represented at any meetings of the Board of Directors by a 
proxy appointed by him in which event the presence or vote of the proxy shall for all purposes 
be deemed to be that of the Director. 

(b) The provisions of Articles 59-62 shall mutads mutandis apply to the appointment 
of proxies by Directors. 


VACATION , Op . OFFICE Op DIRECTOR 


94. The office of a Director shall be vacated; 

(a) if he gives notice in writing to the Company that he resigns the office of Director; 

(b) if he absents himself (without being represented by proxy or an alternate Director 
appointed by him) from three consecutive meetings of the Board of Directors 
without special leave of absence from the Directors, and they pass a resolution 
that he has by reason of such absence vacated office; 


(c) 

(d) 


if he dies, becomes bankrupt or makes any arrangement 
creditors generally; 

if he is found a lunatic or becomes of unsound mind. 
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APPDINTMENT AND REMOVAL OF DIRECTORS 

95 . The Company may by ordinary resolution appoint any person to be a Director and 
may in like manner remove any Director and may in like manner appoint another person in his 
stead. 

96. The Directors shall have power at any time and from time to time to appoint any 
person to be a Director, either to fill a casual vacancy or as an addition to the enisling 
Directors but so that the total amount of Directors (exclusive of alternate Directors) shall not 
at any time exceed the number fixed in accordance with these Articles. 


97. A Director of the Company who is present at a meeting of the Board of Directors 
at which action on any Company matter is taken shall be presumed to have assented to the 
action taken unless his dissent shall be entered in the Minutes of the meeting or unless he shall 
file his written dissent from such action with the person acting as the Secretary of the meeting 
before the adjournment thereof or shall forward such dissent by registered maU to such person 
immediately after the adjournment of the meeting. Such right to dissent shall not apply to a 
Director who voted in favour of such action. 

SEAL 

98. The Seal shall only be used by the authority of the Directors or of a committee 
of the Directors authorised by the Directors in that behalf and every instrument to which the 
Seal has been affixed shall be signed by one person who shall be either a Director or the 
Secretary or Secretary-Treasurer or some person appointed by -the Directors for the purpose. 

PROVIDED THAT the Company may have for use in any place or places outside the Cayman 
Islands, a duplicate seal or seals each of which shall be a facsimile of the Common Seal of the 
Company and, if the Directors so determine, with the addition on Its face of the name of every 
place where it is to be used. 

PROVIDED FURTHER THAT a Director, Secretary or other officer or representative or 
attorney may without further authority of the Directors affix the Sea) of the Company over his 
signature alone to any document of the Company required to be authenticated by him under 
Seal cr to be filed with the Registrar of Companies in the Cayman islands or elsewhere 
wheresoever. 


99. The Company may have a President, a Secretary or Secretary -T rtawgi appointed by T 
Directors who may also from time to time appoint such other offlca$ as they ppjjsidS 
necessary, all for such terms, at such remuneration and to perform suclsdiities|3kS^ r 





796 


OCT 19 "39 1S146 FR SB1 CBP MKTS-LEGfiL 212 723 8064 TO 97238610 P. 28X39 


- 21 - 

sucli provisions as to disqualification and removal as the Directors from time to time prescribe. 

nrvmKNDs. distributions and reserve 

100. Subject to the Statute, the Directors may from time to lime declare dividends (including 
interim dividends) and distributions on shares of the Company outstanding and authorise 
payment of the same out of the funds of the Company lawfully available therefor. 

101. The Directors may, before declaring any dividends, or distributions set aside such sums 
as they think proper as a reserve or reserves which shall at the discretion of the Directors, be 
applicable for any purpose of the Company and pending such application may, at the like 
discretion, be employed in the business of the Company. 

102. No dividend or distribution shall be payable except out of the profits of the Company, 
realised or unrealised or out of the share premium account or as otherwise permitted by the 
Statute.. 

103. Subject to the rights of persons, if any, entitled to shares with special rights as to 
dividends or distributions, if dividends or distributions are to be declared on a class of shares 
they shall be declared and paid according to the amounts paid or credited as paid on the shares 
of such class outstanding cn the record date for such dividend or distribution as determined in 
accordance with these Articles but no amount paid or credited aa paid on a share in advance 
of calls shall be treated for the purpose of this Article as paid on the share, 

104. The Directors may deduct from any dividend or distribution payable to any Member ail 
sums or money (if any) presently payable by him to the Company on account of calls cr 
otherwise. 

105. The Directors may declare that any dividend cr distribution be paid wholly or partly by 
the distribution of specific assets and in particular of paid up shares, debentures, or debenture 
stock of any other company or in any one or more of such ways and where any difficulty arises 
in regard to such distribution, the Directors may settle the same as they think expedient and 
in particular may issue fractional certificates and fix the value for distribution of such specific 
assets or any part thereof and may determine that cash payments shall be made to any Members 
upon the footing of the value so fixed in order to adjust the rights of all Members and may vest 
any such specific assets in trustees as may seem expedient to the Directors. 

106. Any dividend, interest or other monies payable in cash in respect of shares may be paid 
by cheque or warrant sent through the post directed to the registered address 
in the case of joint holders, to the holder who is first named on the 
such person and to such address as such holder or join! holders may in 
such cheque or warrant shall be made payable to the order of the 
Any one of two or more joint holders may give effectual receipts for 
or other monies payable in respect of the share held by them as joint 
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107. No dividend shall bear interest against the Company. 

CAPITALISATION 

108. The Company may upon the recommendation of the Directors by ordinary resolution 
authorise the Directors to capitalise any sum standing to the credit of any of the Company’s 
reserve accounts (including share premium account and capital redemption reserve fund) or any 
sum standing to the credit of profit and loss account or otherwise available for distribution and 
to appropriate such sum to Members in the proportions in which such sum would have been 
divisible amongst them had the same been a distribution of profits by way of dividend and to 
apply such sum on their behalf in paying up in full unissued shares (not being redeemable 
shares) for allotment and distribution credited as fully paid up to and amongst them in the 
proportion aforesaid. In such event the Directors shall do all acts and things required to give 
effect to such capitalisation, with full power to the Directors to mak e such provisions as they 
think fit for the case of shares becoming distributable in . fractions (including provisions 
whereby the benefit of fractional entitlements accrue to the Company rather than to the 
Members concerned). The Directors may authorise any person to enter on behalf of all of the 
Members interested into an agreement with the Company providing for such capitalisation and 
matters incidental thereto and any agreement made under such authority shall be effective and 
binding on all concerned. 


109. The Directors shall cause proper books of account to be kept with respect to: 

(a) all sums of money received and expended by the Company and the matters in 
respect of which die receipt or expenditure takes place; 

(b) all sales and purchases of goods by the Company; 

(c) the assets and liabilities of the Company. 

Proper books shall not be deemed to be kept if there are not kept such books of account as are 
necessary to give a true and fair Yiew of the state of the Company’s affairs and to explain its 
transactions. 

HQ. The Directors shall from time to time determine whether and to what extent and at what 
times and places ar4 under what conditions or regulations the accounts and books of the 
Company or any of them shall be open to the inspection of Members not being Directors and 
no Member (not being a Director) shall have any right of inspeetk 
document of the Company except as conferred by Statute or authori 
the Company in general meeting 

1 1 . The Directors may from time to time cause to be prepared 
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Company in general meeting profit and loss accounts, balance sheets, group accounts (if any) 
and such other reports and accounts as may be required by law. 

AUDIT 

1 12. The Company may at any annual general meeting appoint an Auditor or Auditors of the 
Company who shall hold office until the next annual general meeting and may fix his or their 
remuneration. 

113 . The Directors may before the first annua! general meeting appoint an Auditor or Auditors 
of the Company who shall hold office until the first annual general meeting unless previously 
removed by an ordinary resolution of tbe Members in general meeting in which case the 
Members at that meeting may appoint Auditors. The Directors may fill any casual vacancy 
in the office of Auditor but while any such vacancy continues the surviving or continuing 
Auditor or Auditors, if any, may act. The remuneration of any Auditor appointed by the 
Directors under this Article may be fixed by the Directors. 

114. Every Auditor of the Company shall have a right of access at all times to the books and 
accounts and vouchers of the Company and shall be entitled to require from the Directors and 
Officers of the Company such information and explanation as may be necessary for the 
performance of the duties of the auditors. 

1 15. Auditors shall at the next annual general meeting following their appointment ar.d at any 
other time during their term of office, upon request of the Directors or any genera! meeting 
of the Members, make a report on the accounts of the Company in general meeting during their 
tenure of office. 


NOTICES 

116. Notices shall be in writing and may be given by the Company to any Member either 
personally or by sending it by post, cable, telex or telecopy to him or to his address as shown 
in the register of Members, such notice, if mailed, to be forwarded airmail if the address be 
outside the Cayman Islands. 

117. (a) Where a notice is sent by post, service of the notice shall be deemed to be 

effected by properly addressing, pre-paying and posting a letter containing the notice, and to 
have been effected at the expiration of sixty hours after the letter containing the same is posted 
as aforesaid. 

(b) Where a notice is sent by cable, telex, or telecopy, service 
deemed to be effected by properly addressing, and sending such notice 
organisation and to have been effected on the day the same is sent as 

1 18. A notice may be given by the Company to the joint holders of 
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giving the notice to the joint holder first named on the register of Members in respect of the 
share. 

119. A notice may be given by the Company to the person or persons which the Company has 
been advised are entitled to a "share or shares in consequence of the death or bankruptcy of a 
Member by sending it through the post as aforesaid in a pte-paid letter addressed to them by 
name, or by the title of representatives of the deceased, or trustee of the bankrupt, or by any 
like description at the address supplied for that purpose by the persons claiming to be so 
entitled, or at the option of the Company by giving the notice in any manner in which the same 
might have been given if the death or bankruptcy had not occurred. 

120. Morice of every general meeting shall be given in any manner hereinbefore authorised 
to: 

(a) every person shown as a Member in the register of Members as of the record date 
for such meeting except that in the case of joint holders the notice shall be 
sufficient if given to the joint holder first named in the register of Members, 

(b) every person upon whom the ownership of a share devolves by reason of his 
being a legal personal representative or a trustee in bankruptcy of a Member of 
record where the Member of record but for his death or bankruptcy would be 
entitled to receive notice of the meeting; and 

No other person shall be entitled to receive notices of general meetings. 

MNW M gJ ffi 

121. If the Company shall be wound up the liquidator may, with the sanction of a Special 
Resolution of the Company and any other sanction required by the Statute, divide amongst the 
Members in specie or kind the whole or any part of the assets of the Company (whether they 
shall consist of property of the same kind or hot) and may for such purpose set such value as 
be deems fair upon any property to be divided as aforesaid and may determine how such 
division shall be carried out as between the Members or different classes of Members. The 
liquidator may with the like sanction, vest the whole or any part of such assets in trustees upon 
such trusts for the benefit of the contributories as the liquidator, with the like sanction, shall 
think fit, but so that no Member shall be compelled to accept any shares or other securities 
whereon there is any liability. 

122. If the Company shall be wound up, and the assets available for distribution amongst the 
Members as such shall be insufficient to repay the whole of the paid-up ca^gj^ugh assets 
shall be distributed so that, as nearly as may be, the losses shall be komcj^ye&fleji ^nj. in 
proportion to the capital paid up, or which ought to have been paid up^fiSpreommeneeWim 
of the winding up on the shares held by them respectively. And if in ®§mding up the .is 
available for distribution amongst the Members shall be more than suffspSht to^^pt^jwhole 
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of the capital paid up at the commencement of the winding up, the excess shall be distributed 
amongst the Members in proportion to the capital paid up at the commencement of the winding 
up on the shares held by them respectively. This Article is to be without prejudice to the 
rights of the holders of shares issued upon special terms and conditions. 

INDEMNITY 

123. The Directors and officers for the time being of the Company and any trustee for the 
time being acting in relation to any of the affairs cf the Company and their heirs, executors, 
administrators and personal representatives respectively shall be indemnified out of the assets 
of the Company from and against all actions, proceedings, costs, charges, losses, damages and 
expenses which they or any of them shall or may incur or sustain by reason of any act done 
or omitted in ot about the execution of their duty in their respective offices or trusts, except 
such (if any) as they shall incur or sustain by or through their own wilful neglect or default 
respectively and no such Director, officer or trustee shall be answerable for the acts, receipts, 
neglects or defaults of any other Director, officer or trustee or for joining in any receipt for 
the sake of conformity or for the solvency or honesty of any banker or other persons with 
whom any monies or effects belonging to the Company may be lodged or deposited for safe 
custody or for any insufficiency of any security upon which any monies of the Company may 
be invested or for any other loss ot damage due to any such cause as aforesaid ox which may 
happen in or about the execution of his office Or trust unless the same shall happen through the 
wilful neglect or default of such Director. Officer or trustee. 

FINANCIAL YEAR 

124. Unless the Directors otherwise prescribe, the financial year of Ihe Company shall end on 
31st December in each year and, following the year of incorporation, shall begin on 1st 
January in each year. 


125. Subject to the Statute, the Company may at any time and from time to time by Special 
Resolution alter or amend these Articles in whole or in part. 

TRANSFER BY WAY OF CONTINUATION 


126. If the Company is exempted as defined in the Statute, it shall, subject to the provisions 
of the Statute and with the approval of a Special Resolution, have the power to register by way 
of continuation as a body corporate under the laws of any jurisdiction outside the Cayman 
Islands and to be deregistered in the Cayman Islands 
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DATED the 3rd day of December, 1993 



A.B. Travers, Attorney-at-Law 
P.O. Box 309, Grand Cayman 



Megan Stone, LegU Assistant 
P.O. Box 309, Grand Cayman 



Witness to the above Signatures 


CINDY Y. JEFFERSON. 5?fc 

*■ ' Registrar of Companies in and for the Cayman Islands 1X3 HEREBY certify 

that this is a true and correct copy of the Articles of Association of this Company dulv 
incorporated on the ^ day of December. 1993. 
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Citigroup 


Cirigiuiip Inc, 

1 101 flUUjrlvuia Avenue NV 
Suirc 530 

WattringtAn. DC 20004 
Tel 201 220 3 <530 
Fix 202 220 9699 
NtwYo* 212 73J4942 
*fcrrbU{f)4?cliLt'om 


Bv Telecopy 

The Honorable Carl Levin 
Chairman 

The Honorable Susan Collins 
Ranking Minority Member 
United States Senate 
Committee on Governmental Affairs 
Permanent Subcommittee on Investigations 
Washington, D.C. 20516-6116 


Juc C. SlcHnuie 

Dt/utjr Gewml 
IJdgfUiru mi Cmtpliencc 


Julv 17. 2002 


Citlqroup: Subooena EQ2499 
Dear Chairman Levin and Senator Collins: 

In response to the Subpoena issued by the Committee dated July 2, 2002. and 
faxed to me on July 9, 2002, please find enclosed a summary document that is 
responsive to the questions posed under requests 1 and 2, at Schedule A. 

The document we are enclosing includes client sensitive and proprietary 
information that Is maintained confidentially by Citigroup. Citigroup requests that 
the Committee treat these documents, and all other information provided by 
Citigroup, confidentially. 



Jane C. Sherburne 
Deputy General Counsel 


Enclosures 

cc: Robert Roach, Chief Investigator 

Kim Corthell, Staff Director to the Minority 
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1 


Cftigron) Response to July 2 Subpoena 
Senate Permanent Subcommittee on Investigations 


Summary in Lieu of Production of Document 

The following are the names of Citigroup. Inc. clients or 
counterparties that engaged in pro-paid forward transactions with a special 
purpose vehicle and a description of (1) the number of transactions; (2) identities 
of any special purpose vehicles used by the client or counterparty; and (3) 
whether or not price risk was hedged with Citigroup: 

Arlda Exploration Company (1 992): 

(1) One transaction 

(2) International Commodity Merchants 

(3) Undetermined (documents have not yet been located) 

Amerada Hess Corporation (1993): 

(1) One transaction 

(2) Delta Energy Corporation 

(3) Price risk hedged on the NYMEX, not with Citibank. 

Enron Corporation: (1) Transactions identified below, as follows: 

• December 1993 

(2) Vega Energy Corporation 

(3) Price risk hedged on NYMEX 

• September 1994 

(2) Delta Energy Corporation 

(3) $omo price risk hedged with Citibank 

• December 1998 

(2) Delta Energy Corporation 

(3) Price risk not hedged with Citibank 

• June 1999 

(2) No SPV was used; Toronto Dominion wac a counterparty 

(3) Citibank was counterparty to hedges with Toronto Dominion 

• November 1999 

(2) No SPV was used; Toronto Dominion and Royal Bank of 
Scotland served as counterparties 

(3) All three bank counterparties engaged In price risk hedges 
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Citigroup Response to July 2 Subpoena 
Senate Pemwnent Subcommittee on investigations 

• December 1999 

(2) Delta Energy Corporation 

(3) Price risk hedged with Citibank 


* February 2000 

(2) Delta Energy Corporation 

(3) Price risk hedged with Citibank 

* August 2C00 

( 2 ) Delta Energy Corporation 

(3) Price risk hedged with Citibank 


• May 2001 

(2) Delia Energy Corporation 

(3) Price risk hedged with Citibank 

* June 2001 

(2) Delta Energy Corporation 

(3) Price risk hedged with Cttlbank 

With respect to request 1 (c), for which we have Interpreted “a 
financing structure similar to Yosemite" to mean a credit linked note with a 
prepaid placed in the trust structure, Citigroup did not execute a financing 
structure similar to Yosemlte for any client other than Enron. Citigroup made 
presentations regarding financing structures similar to Yosemite (referred to 
genetically as “credit linked notes") lo the following companies: 


Williams Cos. 

El Paso 

Mirant 

Dynegy 

AEP 

Reliant 

Equitable Resources 


Kenr-McGeo 
NiSource 
PG&E Corporation 
Devon Energy 
Dominion 
Duke Energy 
Phillips 66 



Jane Sherburne 
Deputy General Counsel 
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TAB #3 


. Citigroup 


Ja«c C. Six. turn* Gtipo»p Jnc. 

Dcfuty Getter*! Counsel 1 101 Pannylr^U Art,,* HW 
UtigetUm *nJ CmflUmce Suite 530 

Waihingi«D. DC 20004 

Tel 202 220 3050 
F« 202 220 3693 
New Yo«k 212 733 4942 
ifccibnniej@uii.coni 


July 29. 2002 


By Telecopy and First Class Mail 


The Honorable Carl Levin 
Chairman 

The Honorable Susan Collins 
Ranking Minority Member 
United States Senate 
Committee on Governmental Affairs 
Permanent Subcommittee on Investigations 
Washington, D.C. 20515-6115 


Dear Chairman Levin and Senator Collins: 

I am writing in response to your letter to Sanford WeiH of July 25, 2002. 

Citigroup has cooperated with the Subcommittee’s inquiry by providing witnesses 
for interviews and testimony, producing thousands of pages pfijQcgjrjents, 
responding to subpoenas, and providing answers to questions presented 
informally by your staffs. In our continuing effort to be cooperative, we are 
providing you with the enclosed affidavit of Mr. Weifl. 

As Mr. Weill's affidavit makes dear, he does not have personal knowledge of the 
matters about which you are inquiring. However, in order to provide you with 
answers to the specific questions raised in your letter, Mr. Weill asked Ms. 
Barbara Yastine, the Chief Financial Officer of Citigroup's Corporate and 
Investment Bank, to review the matter further. Her response, which Mr. Weill is 
submitting on behalf of Citigroup, is presented in an affidavit appended to his. 
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Hon. Carl Levin 
Hon. Susan Collins 
May 15, 2002 
Page 2 


Additionally, to farther aid the Subcommittee and to avoid delays that maybe 
associated with obtaining documents from Delta through normal channels 
available to the Subcommittee, we have informed the Cayman Island entities 
referenced in your letter that Citigroup has no objection to their making available 
to the Subcommittee the documents in which you are interested related to Delta. 

If you or your staffs have questions about these submissions, please do not 



Deputy General Counsel 
Enclosures 


Doc* K/4-- 27<50*_2 
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AFFIDAVIT 


STATE OF NEW YORK 

ss.: 

COUNTY OF NEW YORK 


SANFORD I. WEILL, being sworn, states: 

1. Iam the Chief Executive Officer and Chairman of Citigroup, Inc. 
(“Citigroup”). It is the intention of Citigroup to continue to cooperate with the inquiry of 
the Senate Permanent Subcommittee on Investigations. To that end, I am responding to 
the July 25, 2002 letter addressed to me from Chairman Levin and Senator Collins. 

2. Citigroup has over 270,000 employees and engages in millions of 
transactions every year. I have no personal knowledge of any of the transactions or 
entities raised in the Subcommittee's July 25 letter. Indeed, I understand that Delta 
Energy Corporation was established by Citibank in December 1993, five years prior to 
the merger between Citicorp and Travelers. 

3. In order to be as helpful as possible to the Subcommittee, I have 
directed Barbara Yastine, the Chief Financial Officer of Citigroup’s Corporate and 
Investment Bank, to review this matter and provide the information sought by the 
Subcommittee. On behalf of Citigroup, I attach hereto, as Exhibit A, Ms. Yastinc’s 
affidavit, which sets forth responses to the specific questions raised in the 
Subcommittee’s letter. 



Subscribed and sworn to 
before me this 29* day 
of July, 2002. 


•*/ 



^Notary Public 

JON* 

HomyPuUi 

Outlined In N«wY»«fc County-* ¥l/ 


joahn d McGrath 
Nocwy PwMc Sum <rf NwwYWfc 
Hol 31-439697® 


Doc*: WY«: 77*S4t_7 
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AFFIDAVIT 

STATE OF NEW YORK 

ss.: 

COUNTY OF NEW YORK 

BARBARA YASTINB, being sworn, states: 

1. I am the Chief Financial Officer of the Corporate and Investment 

Bank, which consists of Salomon Smith Barney and certain corporate businesses of 
Citibank. 


2. At the request and direction of Sanford I. Weill, Citigroup’s 

Chairman and Chief Executive Officer, I am setting forth below, based on my 
information and belief after reasonable inquiry, responses to the July 25, 2002 letter from 
Chairman Levin and Senator Collins of the Senate Permanent Subcommittee on 
Investigations on behalf of Citigroup: 

I) Did Citigroup establish Delta and, if so, when, for what purpose 
and why in the Cayman Islands? 

In December 1993, Citibank asked a Cayman Islands law firm to . 
incorporate Delta Energy Corporation (“Delta”) as an unaffiliated Cayman Islands 
Limited Liability Company, for the purpose of serving as a counterparty in a physically 
settled prepaid commodities (inward transaction involving Amerada Hess:. At the time of 
Delta’s formation, a counterparty was necessary because regulations limited Citibank’s 
ability to receive delivery of physical commodities, such a3 oil and natural gas. Delta 
was established in the CaymanTSands in order to achieve tax neutral treatment of this 
transaction. 

2} Does Citigroup directly or indirectly own Delta, and if it doesn't, 

who does? 


Citigroup does not directly or indirectly own Delta. Delta is owned by 
Grand Commodities Corporation (“GCC"). The sole shareholder of GCC is Givens Hall 
Bank and Trust ("Givens Hall”)- Givens Hall placed its entire interest in GCC into a 
charitable trust known as GCC Trust. 
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3) If the owner of Delta is a charitable trust, docs Citigroup own the 
charitable trust, and if it doesn't, who does? 

Citigroup does not own GCC Tmst- GCC Trust exists for the benefit of 
any qualifying charity, with the default bong the National Council of Voluntary 
Organisations, a Cayman Islands charitable organization. 

4) Who serves on the Board of Directors of Delta and the entity that 

owns Delta? 

Corporate Services limited is Delta’s current sole director and GCC’s 
current sole director. Neither Corporate Services Limited nor any prior directors has any 
affiliation with Citigroup. 

5) Who is the agent for Delta and who is the agent lor the entity that 

owns Delta? 

The administrative agent for Delta has been Givens Hall since Delta’s 
formation. The administrative agent for GCC has also been Givens Hall since GCC’s 
formation. Maples and Calder, a Cayman Islands law firm, has been legal counsel to 
Delta and GCC since Delta’s and GCC’s formation. None of these entities is an affiliate 
of Citigroup. 


6) Does Citigroup pay for; 

Delta's administrative fees? Registration fees? Attorney fees? 

Transaction fees? 

Delta’s foes were paid in a variety of ways. Citibank has paid fees to 
Givens Hall for certain administrative costs — including registration fees — relating to 
Delta. In certain of the prepaid transactions structured by Citibank, Citibank paid the 
transaction expenses. bl otters, either the counterparty paid llic transaction expenses, or 
Delta earned a "spread" on the swaps. With respect to attorney fees, prior to the Enron 
bankruptcy, these were paid in part by Citibank. Additionally, following the Enron 
bankruptcy. Citibank paid Delta’s legal fees for services performed in connection with 
the unwinding of the Yosemite and ECLN transactions. 

7) When a non-Citigroiq) entity does business with Delta, with whom 
does the entity conduct the negotiations — a Citigroup employee or a Delta employee? 

Typically, SPEs do not engage directly in transaction negotiations; in the 
case of Delta, the mm -Citibank entity that is engaging in transactions with Delta would 
conduct the transaction negotiations with Citibank. Delta’s outside counsel would review 
transaction documents. Every transaction, after it has been negotiated, would be 
submitted to the board of directors of Delta for final approval. 
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8} What obligations do any of the attorneys, trustees, administrators, 
directors, or beneficial owners of Delta have to Citigroup with respect to Delta and 
separate and apart from Delta? 

The attorneys, trustees, administrators, directors or beneficial owners of 
Delta have no obligations to Citibank with respect to Delta, except as specifically 
contracted for in a particular transaction involving both Delta and Citibank. I am not 
aware that any of the attorneys, trustees, administrators, directors or beneficial owners of 
Delta have any obligations to Citibank. Some of the same attorneys, trustees, 
administrators, directors and beneficial owners may have been involved in other Citibank 
transactions, and therefore may have obligations to Citibank arising out of those other 
transactions. 


9) Does Citigroup effectively control Delta? 

Citigroup does not control Delta. Delta was established at Citibank’s 
request in 1993 as a special purpose entity (SPE) with the express intention of making it 
independent of, and unaifiliated with. Citibank under relevant legal and regulatory 
standpoints. 


In order to accomplish that result. Delta was established in such away that 
Citibank has no ownership in or personnel affiliated with Delta. Delta has an independent 
board of directors that controls Delta and is responsible for running its business. 
Moreover, Delta’s Memorandum of Association expressly authorizes Delta to engage in 
any lawful business, as approved by its directors. Although Citibank, like any company 
that creates an SPE, did not contemplate that Delta would complete transactions that did 
not involve Citibank, Delta is not obliged to enter into transactions with Citibank. 
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Thus, from a legal and regulatory perspective. Citibank understood Delta 
to be independent o( and not controlled by. Citibank. Although some of the facts 
described in the responses above (eg., payment of fees) might seem to imply some level 
of control as that term is ordinarily understood in common usage, these are customary 
characteristics of independent SPEs and do not, in fact, demonstrate control under 
relevant legal or regulatory standards. SPEs aie used routinely in structured transactions 
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JOSEPH L, UEBERM AN, CONNECTICUT, CHAIRMAN 

CARL LEVIN, MICHIGAN FRED THOMPSON, TENNESSEE 

DANIEL ~ AKAKA. HAWAII TED STEVENS, ALASKA 

RICHARD J. DURBIN. ILLINOIS SUSAN M. COLLINS, MAINE 

ROBERT G. TORRICELLI NEW JERSEY GEORGE V.VOWOViCH, OHIO 
MAX CLELANO, GEORGIA PETE V- DOMEWCL NEW MEXICO 

THOMAS R. CARPER. DELAWARE THAO COCHRAN. MS SIS SI PP1 

JEAN CARNAHAN, MISSOURI ROBERT F. BENNETT. UTAH 

MARK DAYTON. MINNESOTA JIM SUNNING. KENTUCKY 

JOYCE A. RECHTSCHAFFEN. STAFF DKECTOR AND COUNSEL 
HANN AH S. $ ISTARE. MINORITY STAFF DIRECTOR AND COUNSEL 


July 25,2002 

Mr. William B. Harrison, Jr. 

President and Chief Executive Officer 
IP. Morgan Chase & Co. 

270 Park Avenue 
New York, N.Y. 10017 

Dear Mr. Harrison: 

Earlier this week the Permanent Subcommittee on Investigations held a hearing on the role 
of financial institutions like yours in the collapse of the Enron Corporation. One of the very 
troubling factual issues that emerged was Chase’s use of a Special Purpose Vehicle (SPV), 
Mahonia, Ltd. (and its successors), as a pass-through entity established in Jersey for Enron’s 
“prepays” in which Chase participated Documents the Subcommittee obtained show that Chase 
directed its agent, the law firm of Mourant du Feu & Jeune, to establish an SPV in Jersey that 
would be “controlled by Chase” but not “wholly owned” by Chase and that to accomplish this, 
Chase wanted to establish a charitable trust that would own a holding company that would own 
the SPV. Chase witnesses told us that Chase neither owns or controls Mahonia despite the 
documents presented at the hearing and the statements of the witnesses that Chase pays 
Mahonia’ s attorney fees and all costs associated with the administration of Mahonia, that Mahonia 
has not entered into a commercial transaction that did not involve Chase, and that Chase served as 
Mahonia’ s agent on all of the prepays in which Chase and Mahonia were involved. 

We ask that you, personally, no later than 12 P.M. Monday afternoon, July 29 th : 1) 
answer the following questions on behalf of Chase under oath and return them to the 
Subcommittee office, SR-199; and 2) instract/direct your agents, attorneys and all other parties 
responsible for the formation, operation, administration or management of Mahonia Limited, 
Mahonia II Limited, and Mahonia Natural Gas Limited (collectively called “Mahonia”) (including 
but not limited to Mourant du Feu & Jeune, Mourant & Co. Trustees limited, Mourant & Co., 
Eastmoss limited. The Eastmoss Trust, Juris limited, lively Limited, and all entities that have a 
beneficial or controlling interest in, or agency relationship with. Delta) to make available to the 
Subcommittee all documents related to the ownership, formation, operation, administration or 
management of Mahonia, and all documents that address or indicate Chase’s relationship to 
Mahonia. 

QUESTIONS: (Please note that any reference to Chase is intended to include any entity 
related to Chase or Chase’s agent) 

1) Did Chase establish Mahonia and, if so, when, for what purpose and why in Jersey? 



United States Senate 

COMMITTEE ON 
GOVERNMENTAL AFFAIRS 
WASHINGTON, DC 20510-6250 
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Mr. William B. Harrison, Jr. 

July 25, 2002 
Page Two 

2) Does Chase own Mahonia, and if it doesn’t, who does? 

3) If the owner of Mahonia is a charitable trust, does Chase own die charitable trust, and if 
it doesn’t, who does? 

4) Who serves on the Board of Directors of Mahonia and the entity that owns Mahonia? 

5) Who is the agent for Mahonia and who is the agent for the entity that owns Mahonia? 

6) Does Chase pay for: Mahonia’ s administrative fees? Registration fees? Attorney fees? 
Transactions fees? 

7) When a non-Chase entity does business with Mahonia, with whom does the entity 
conduct the negotiations — a Chase employee or a Mahonia employee? 

8) What obligations do any of the attorneys, trustees, administrators, directors, or 
beneficial owners of Mahonia have to Chase with respect to Mahonia and separate and apart from 
Mahonia? 


9) Does Chase effectively control Mahonia? 

If you have any questions about this request, please contact either or us or have your staff 
contact Robert Roach, Counsel and Chief Investigator of the Subcommittee at 202-224-9505. 


Sincerely, 

^ SusanCoUms Carl Levin 

Ranking Member Chairman 

Permanent Subcommittee on Investigations 


CL:ljg 
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JPMorganChase 


WlllUm B. Harrison. Jr. 

Chairman and Chief Executive Officer 


July 29, 2002 


VIA FEDERAL EXPRESS & FACSIMILE 

The Honorable Carl Levin 
The Honorable Susan M. Collins 
United Stales Senate 

Permanent Subcommittee On Investigations 
199 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Chairman Levin and Senator Collins: 

As Chairman and Chief Executive Officer of J.P. Morgan Chase &. Co., I submit this 
letter in response to the Permanent Subcommittee on Investigations’ July 25, 2002 request for 
certain information regarding the relationship and dealings of J.P. Morgan Chase & Co., and its 
affiliates and their predecessors (“J PM organ Chase”) with Mahonia Limited (“Mahonia”). I do 
not have personal knowledge of, and, therefore, cannot attest on the basis of my personal 
knowledge to, the facts necessary to answer the Subcommittee’s questions. Instead, those with 
knowledge of the facts and familiarity with the relevant documents have been consulted, and I 
submit the following responses on behalf of JPMorgan Chase. 1 note that (i) you have imposed a 
very short deadline for answering your questions, (ii) many of the events in question took place 
len or more years ago, and (ili) there may be relevant facts not known to JPMorgan Chase. JP 
Morgan Chase has, however, sought to obtain the best information available, and it has prepared 
this response on the basis of that information. 

At the outset, I should point out a few basic facts relating to Mahonia. Mahonia is a 
special purpose entity incorporated in 1992 at JPMorgan Chase’s request. As is typical with 
special purpose entities, whether they are organized in the United States or elsewhere, Mahonia 
was formed to participate in transactions arranged by the sponsor, in this case JPMorgan Chase. 
Mahonia is a legally independent entity that has its own shareholders and directors and makes its 
own decisions about whether to enter into transactions. JPMorgan Chase has no power to 
compel Mahonia to enter into a transaction Mahonia docs not wish to enter into. Once Mahonia 
accepts a particular transaction and transaction documents are executed, Mahonia appoints 
JPMorgan Chase as its agent for that transaction. That appointment gives JPMorgan Chase the 
power and authority to carry out the steps necessary to perform the transaction on Mahonia’s 
behalf. 

1. Did Chase establish Mahonia and. If so, for what purpose and why In Jersey? 

Mahonia was established at JPMorgan Chase’s request in December 1992 by Mourant du 
Feu & Jeune, acting on behalf of The Bastmoss Trust. 


JJI Morion chase & Go. • 270 Park Aumut, New» Yorfc, NY 10017-2070 
Telephone: 212 270 *019 
wlllla m.h wri tan0chMB.com 
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Mahonia was established to participate in transactions arranged by JPMorgan Chase (as 
was explained by Mourant du Feu & Jeunc to the Jersey authorities at the time Mahonia was 
incorporated). It was not incorporated in contemplation of a transaction with Enron but in 
contemplation of a transaction with one or more other clients of JPMorgan Chase that did not 
proceed. Having been incorporated but not used, Mahonia was then identified as available for 
use in a June 1993 prepay transaction with Enron. 

At the time. The Chase Manhattan Bank, N.A. (predecessor to The Chase Manhattan 
Bank and, later, JPMorgan Chase Bank) believed that it did not have regulatory authority to take 
physical delivery of commodities such as oil or gas. To satisfy regulatory requirements, 

Mahonia served as the entity that received physical delivery of gas or oil from Enron under the 
gas and oil forward contracts referred to as prepays. The reason that JPMorgan Chase utilized a 
Jersey special purpose entity, as opposed to an entity in another jurisdiction, is that some 
JPMorgan Chase employees who worked on the early Enron prepay transactions worked in 
JPMorgan Chase’s London office and had often arranged transactions involving Jersey special 
purpose entities. I further note that Jersey is also regarded as having high quality legal and 
regulatory systems and as not having significant tax impact on transactions. 

2. Does Chase own Mahonia, and if it doesn’t, who does? 

JPMorgan Chase docs not own Mahonia. Mahonia is directly owned by Lively Limited 
and Juris Limited and is beneficially owned by Mourant & Co. Trustees Limited as trustee of 
The Eastmoss Trust. 

JP Morgan Chase also does not own Mahonia II Limited, Mahonia Natural Gas Limited, 
Mourant du Feu & Jeunc, Mourant & Co., Juris Limited, Lively Limited, The Eastmoss Trust or 
Eastmoss Limited. The shareholders of Mahonia, Juris Limited and Lively Limited, are two 
Jersey companies that act as subscribers for shares in companies incorporated by the Mourant 
Group, the Jersey professional services firm whoso partners include partners in the law firm of 
Mourant de Feu & Jeune. Lively Limited and Juris Limited arc ultimately owned by the partners 
of the Mourant Group. Juris Limited and Lively Limited made Declarations of Trust in respect 
of their shareholdings in Mahonia in favor of the Trustee of The Eastmoss Trust, Mourant & Co. 
Trustees Limited. 

We understand that this is a standard arrangement for special purpose entities established 
in Jersey by the leading law firms and corporate services providers, including the Mourant 
Group. 

3. If the owner of Mahonia is a charitable trust, docs Chase own the charitable 
trust, and if it doesn’t, who does? 

The Eastmoss Trust was formed in 1986 at the request of JPMorgan Chase. The 
Eastmoss Trust, as formed, is not the structure that was contemplated at the time of Ian James' 
April 24, 1 986 letter that you referred to during the hearing on July 23, 2002. At the time that 
letter was written, it was contemplated that the structure of the trust would involve JPMorgan 
Chase having a controlling interest, and Chase Bank & Trust Company (C.l.) Limited (“Chase 
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Jersey”) was intended to be the Trustee and would have provided all of the directors of the 
special purpose entity. It was in this context that Mr. James made the comments on the second 
page of his letter relating to JPMorgan Chase’s control of the special purpose entities. However, 
as indicated in Mr. James" May 29, 1986 letter, which was included as part of Subcommittee 
Exhibit 1 1 8 distributed at the hearing, this is not the structure that was thereafter actually adopted 
for The Eastmoss Trust. In that subsequent letter, Mr. James stated: 

“For U.S. regulatory reasons Chase were then advised they could not have either the 
ownership or control of Xco and so the Jersey structure outlined in my letter to you was 
proposed. In order that the U.S. authorities could be entirely satisfied with the 
arrangements it was considered preferable that my firm’s trust company should act as 
trustee of the charitable trust and administer Eastmoss rather than Chase Jersey.” 

See May 29, 1986 Letter, attached hereto as Exhibit A. Neither Chase Jersey, nor any other 
JPMorgan Chase entity, now has or ever has had any control over The Eastmoss Trust, whether 
as trustee or otherwise. As explained below, the Trustee of The Eastmoss Trust was and is Furze 
Trustees Limited, which subsequently changed its name to Mourant & Co. Trustees Limited. 

As noted, JPMorgan Chase does not own or have any ownership interest in The Eastmoss 
Trust. The Eastmoss Trust is a charitable trust formed in accordance with the laws of Jersey. As 
a trust. The Eastmoss Trust has no owners, but does have a trustee. The Trustee of The Eastmoss 
Trust is Mourant & Co. Trustees Limited. JPMorgan Chase does not own Mourant & Co. 
Trustees Limited and is not a trustee of The Eastmoss Trust. 

4. Who serves on the Board of Directors of Mahonia and the entity that owns 
Mahonia? 

Richard Jeune and Ian James arc the directors of Mahonia. There arc 26 directors of 
Lively Limited and Juris Limited, including Mr. Jeune and Mr. James, of whom 23 are also 
directors of Mourant & Co. Trustees Limited, again including Mr. Jeune and Mr. James. All of 
the directors are partners of the Mourant Group (and none is an employee of JPMorgan Chase). 

5. Who is the agent for Mahonia and who is the agent for the entity that owns 
Mahonia? 

JPMorgan Chase is not and has never been the general agent for Mahonia or Mourant & 
Co. Trustees Limited/The Eastmoss Trust. To JPMorgan Chase’s knowledge, neither Mahonia 
nor The Eastmoss Trust has a general agent. Once Mahonia accepts a particular transaction and 
transaction documents arc executed, Mahonia appoints JPMorgan Chase as its agenL for that 
transaction. That appointment gives JPMorgan Chase the power and authority to carry out the 
steps necessary to perform the transaction on Mahonia's behalf. In addition, following Enron’s 
collapse, Mahonia appointed JPMorgan Chase as its attorney-in-fact in connection with 
protecting and enforcing the parties’ rights under the prepay transactions. 

6. Does Chase pay for: Mahonia’s administrative fees? Registration fees? Attorney 
fees? Transaction Fees? 
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As is typical with special purpose entities, whether they arc organized in the United 
States or elsewhere, Mahonia’s fees and expenses, including administrative, transactional, 
attorneys’ and annual registration fees, are paid or reimbursed by the party that asked that the 
special purpose entity be established, in this case, JPMorgan Chase. It is not uncommon in 
various kinds of commercial transactions between independent parties for one party to pay 
another party’s fees and expenses. 

7. When a non-Chase entity does business with Mahonia, with whom does the entity 
conduct the negotiations - a Chase employee or a Mahonia employee? 

In developing a transaction, the non- JPMorgan Chase entity (in this case, Enron) 
typically would negotiate a potential transaction with JPMorgan Chase. If the transaction 
required a special purpose entity, then JPMorgan Chase might propose the transaction to a 
suitable special purpose entity, in this case Mahonia. This process is commonplace for 
transactions involving special purpose entities. (I note that on at least one occasion, Mahonia 
declined to engage In an activity proposed to it by JPMorgan Chase that did not meet Mahonia’s 
risk criteria.) 

It was understood by all parties that Mahonia generally required that the contract on one 
side Mahonia-Chase) follow closely the terms of the contract on the other side {e.g., 
Mahonia-Enron). Also, JPMorgan Chase had a significant economic interest in the Mahonia- 
Enron contracts, which were collateral for Mahonia’s obligations under the Mahonia-Chase 
contracts. Thus, for most issues a third party like Enron negotiated with JPMorgan Chase, which 
was negotiating on its own behalf the terms of collateral acceptable to it and the terms of the 
Mahonia-Enron contract that it would be willing to have reflected in the Mahonia-Chase 
contract. As would invariably be the case with special purpose entities, it was unusual for a third 
party to raise an issue that affected Mahonia separately in a way that would not be reflected in 
Mahonia’s contract with Chase. Mahonia would* however, take its own advice and make its own 
comments as part of the negotiations. 

8. What obligations do any of the attorneys, trustees, administrators, directors* or 
beneficial owners of Mahonia have to Chase with respect to Mahonia and separate and 
apart from Mahonia? 

The attorneys, trustees, administrators, directors and beneficial owners of Mahonia do 
not, in their capacity as such* owe any obligations or duties to JPMorgan Chase with respect to 
Mahonia. To the contrary, these individuals’ obligations and duties are owed to Mahonia and to 
its shareholders. Separately and unconnected with Mahonia, from time to time the Mourant 
Group and Mourant de Feu & Jeune provide other company formation and administration 
services and legal advice to JPMorgan Chase as well as to many other large financial services 
institutions. 

9. Does Chase effectively control Mahonia? 
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As you know, “control” is a term that is defined in different ways by various statutes and 
regulations. For example. Regulation Y issued pursuant to the Bank Holding Company Act 
defines “control” in relation to the ownership or power to vote shares, the control over the 
election of the Board of Directors and the power to exercise a controlling influence over the 
management or policies of a company. Likewise, regulations issued pursuant to the Securities 
Act of 1933 define control in terms of the power to direct the management and policies of 
another person. The International Swaps and Dealers Association (“TSDA”) Master Agreement, 
which applies to trading in gas and oil swap contracts (including those that were agreed in 
relation to certain of the Enron prepays), employs a simitar concept in determining whether 
parties are “affiliates.” ISDA deems entities to be “affiliates” only if (i) one party owns (directly 
or indirectly) a majority of the voting power of the other party, or (ii) some third party owns a 
majority of the voting power of both parties. The common theme is the power to direct the 
activities of the controlled entity. 

Thus understood, JPMorgan Chase does not control (or “effectively*’ control) Mahonia, 
While Mahonia is a special purpose entity incorporated at JPMorgan Chase’s request, it is 
nonetheless legally independent from JPMorgan Chase. Mahonia is owned by Mourant & Co. 
Trustees Limited as trustee of The Eastmoss Trust and controlled by its directors, not JPMorgan 
Chase. Mahonia's directors’ obligations and duties arc owed to Mahonia, not to JPMorgan 
Chase. The type of transactions proposed by JPMorgan Chase are generally of a kind that 
JPMorgan Chase is aware Mahonia will be willing to enter, so there is an expectation that 
Mahonia will accept transactions proposed by JPMorgan Chase, provided that they are 
considered appropriate by the Mahonia directors. However, Mahonia’s directors have the 
exclusive authority to decide whether to enter into any proposed transaction. JPMorgan Chase 
has no power to compel Mahonia to enter into a transaction Mahonia does not wish to enter into, 
fn fact, as indicated above, on at least one occasion, Mahonia declined to engage in an activity 
proposed by JPMorgan Chase. 


With respect to the Subcommittee’s request for documents, JPMorgan Chase does not 
have the power to direct Mahonia or the other entities listed in your letter to produce the 
documents requested. I understand that Mahonia has cooperated with a number of investigations 
that are occurring in the United States and has produced a number of documents. Wc will 
forward your request to Mahonia, second it with our own request Jo the same effect, and will 
advise the Subcommittee of Mahonia's response. 

Respectfully submitted, 

— '/ 

William B. Harrison, Jr. 
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State of New York ) 

: ss.: 

County of New York ) 

William B. Harrison, Jr., being duly sworn, deposes and says: 

1 . 1 am the Chairman and Chief Executive Officer of J.P. Morgan Chase & Co. 
(together with its subsidiaries and affiliates, ''JPMorgan Chase"). 

2. I submit this verification in connection with my July 29, 2002 letter in response to 
the July 25, 2002 request of the United States Senate Permanent Subcommittee on Investigations 
(the "Subcommittee”). 

3. As slated in my July 29, 2002 letter, 1 do not have the personal knowledge needed 
to respond to the Subcommittee's questions. However, in an effort to be responsive to the 
Subcommittee's request, I directed that inquiry be made to the extent appropriate and feasible in 
the time allowed by the request to provide the Committee with answers to its questions based on 
the best information available to JPMorgan Chase. I have reviewed the July 29, 2002 letter and 
certain of the documentary evidence on which it is based, and 1 have discussed the letter and its 
contents with persons involved in its preparation. 

4. On the basis of the foregoing, 1 believe the answers contained in my July 29, 2002 
letter to be true and accurate. 
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Our Ref: ICJ/8320/2/7 


M.D. Fox, Esq. , 

Assistant Commercial Relations- Officer, 
Commercial Relations Department, 

Cyril Le Marquand House. 

The Parade, 

St. Helier, 

Jersey, C.I. 


a>. 




29th May, 1986 


Dear Michael, 


Eastmoss Limited 


. I L sh ? U I d begin by thanking you and your department for the speed 
with which Eastmoss was Incorporated. This was very much appreciated 
not only by this firm, but also by Chase and the other participants in 
the transaction which for reasons which I shall explain later in this 
letter, was abortive, but nevertheless was highly successful from the 
point of view of Chase and its ultimate client. The role of the Island 
in achieving this was crucial and the fact that we were able to 
Incorporate the company In this very short time scale has. in my view, 
enhanced Jersey s reputation with the various professionals involved In 
this transaction. 


I undertook in my letter to you of 19th May that as soon as the 
matter became public I would write to you to give you full details of 
the various participants. 

The participants were as follows 


Bidder 

Dixons 

Target 

Wool worths 

Canco 

Comet 

XCo 

Teak Investments Limited 
(a Coward Chance U.JC. 
shelf Company) 


EXHIBIT A 
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M.D. Fox, Esq. 
Z9tn May, 19So 


The position was that Chase were aware that Dixons had been 
negotiating with a third party, who has now been identified as Granada, 
regarding the sale of Comet should Dixons' acquisition of Woolworths 
prove successful. In view of the complexities of the situation it is 
not surprising that Granada's initial offers were significantly below 
the actual marl : lue of Comet and both from the corrsnercial point of 
view and from the fact that this could give rise to unfavourable 
publicity which would not assist Dixons in the midst of a contested 
takeover, it was felt by Dixons and their advisers, S.G. Warburg & Co., 
that Dixons could not accept this initial offer. Accordingly Chase 
were approached with the suggestion that they should fund Xco which 
would thereupon agree to purchase Comet at a price determined by the 
actual sale proceeds of Comet to a third party in the months foil owing. a 
successful takeover of Woolworths by Dixons. 

For U.S. regulatory reasons Chase were then advised that they could 
not have either the ownership or the control of Xco and so the Jersey 
structure outlined in my letter to you was proposed. In order that the 
U.S. authorities could be entirely satisfied with the arrangements it 
was considered preferable that my firm’s trust company should act as 
trustee of the charitable trust and administer Eastmoss rather than 
Chase Jersey. 

In the event, at 4 a.m. on Thursday 19th May Xco was able to make a 
formal offer for the purchase of Comet. Apparently, in the light of 
this 'market-value' offer, the discussions between Dixons and Granada 
intensified. At 9 a.m. on that morning it was announced that Granada 
had agreed to acquire Comet, provided that Dixons’ bid for Woolworths 
was successful, on terms which were acceptable to Oixons and 
significantly higher than the original offer. The result was therefore 
highly satisfactory both for Chase and its client, Dixons, even though 
the Xco offer was not accepted. 

I think that I should also mention that Eastmoss Limited was only 
entering Into this transaction on the basis that it would have made a 
profit pro rata to the amount of the Comet sale price. Thus if Comet 
had ultimately been sold to a third party for the same price as that 
paid by Granada, Eastmoss would have made a net profit of approximately 
£40,000 which would have been available to be distributed to the 
Trustees of the Charitable Trust for them to apply for charitable 
purposes. 

I am raising with Chase the question of whether Eastmoss Limited 
should now be dissolved but I understand that there is a possibility 
that it will be used in an alternative transaction provided that your*' 
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M.Q. rax, esq., 
?9th May, 1335 
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Yours sincerely, 

t/ u “. 

l.C- James 
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JOSEPH I. LIE BERMAN, CONNECTICUT, CHAIRMAN 


CARL LEVIN. MICHIGAN 
DANIEL K. AKAKA, HAWAII 
RICHARD J. DURBIN, ILLINOIS 
ROBERT G. TORRICELLI. NEW JERSEV 
MAXCLELAND. GEORGIA 
THOMAS R. CARPER. DELAWARE 
JEAN CARNAHAN. MISSOURI 
MARK DAYTON. MINNESOTA 


FRED THOMPSON, TENNESSEE 
TED STEVENS, ALASKA 
SUSAN M. COLLINS. MAINE 
GEORGE V. VOINOVICH. OHIO 
THAO COCHRAN, MISSISSIPPI 
ROBERT F, BENNETT. UTAH 
JIM BUNNING. KENTUCKY 
PETER G. FITZGERALD. ILLINOIS 


Bnited States Senate 


JOYCE A. RECHTSCHAFFEN, STAFF DIRECTOR AND COUNSEL 
RICHARD A. HERTLING. MINORITY STAFF DIRECTOR 


COMMITTEE ON 
GOVERNMENTAL AFFAIRS 


WASHINGTON, DC 20510-6250 


December 16, 2002 


Mr. William B. Harrison, Jr. 

President and Chief Executive Officer 
J.P. Morgan Chase & Co. 

270 Park Avenue 
New York, N.Y. 10017 

Dear Mr. Harrison: 

Earlier this year the Permanent Subcommittee on Investigations held a hearing on, among 
other things, Chase’s use of a Special Purpose Vehicle (SPV), Mahonia, Ltd. (and its 
successors), as a pass-through entity established in Jersey for Enron’s “prepays” in which Chase 
participated. Subsequent to that hearing we sent you a number of questions to which you 
responded. Attached is a list of nine follow-up questions which I ask that you answer by January 
10, 2003. As with your answers to the previous questions, please have the appropriate person 
provide the answers on behalf of Chase under oath. 

If you have any questions about this request, please have your staff contact Robert Roach, 
Counsel and Chief Investigator of the Subcommittee at 202-224-9505. Thank you. 


Sincerely, 



Carl Levin 
Chairman 

Permanent Subcommittee on Investigations 

CL:ljg 

Enclosure 
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FOLLOW-UP QUESTIONS FOR CHASE 

The term “Chase” or "‘Mahonia” in the questions below, includes any person acting or serving as 
an agent of either entity. 

(1) When Chase established Mahonia, did Chase intend for Mahonia: (1) to engage in any 
business or transactional activity independent from Chase; or (2) to engage in any business or 
transactional activity that did not involve activities necessary to serve Chase’s underlying 
economic interest; or (3) to do anything other than serve Chase’s transactional and business 
purposes? If so, what were the other purposes? Please forward to the Subcommittee any 
documents supporting such answer, and please explain why the incorporation/formation papers 
filed with the Isle of Jersey Commercial Relations Department (now the Jersey Financial 
Services Commission) identify the purpose of Mahonia as “To assist in transactions arranged by 
Chase Bank?” If there were purposes other than “[t]o assist in transactions arranged by Chase 
Bank,” why didn’t the incorporation papers say “and for other purposes?” 

(2) Has Mahonia ever engaged in any transaction that it was not requested to participate 
in by Chase, or rejected any transaction proposed by Chase? If so, please specify all such actions 
and the reasons given by Mahonia for taking such actions or rejecting Chase’s proposals. 

(3) How much money, on an annual basis, in the past ten years, has Mahonia directly 
transferred to charitable organizations or causes? How much money, on an annual basis, in the 
past ten years, has Mahonia transferred to a charitable trust or trusts for distribution to charitable 
organizations or causes? For each year, please identify the trusts and the amounts and how 
much of each amount was distributed to charitable organizations or causes. Who decided the 
size and recipient of any charitable contributions Mahonia made and what were the criteria for 
those contributions? 

(4) Has Chase provided transactional instruction or document negotiations or execution 
services to Mahonia? If so, please specify each instance in which such services occurred, who 
provided them, and why they were provided. 

(5) Has Chase provided guidance to Mahonia with respect to the terms of Mahonia’s 
transactions? If so, please specify each instance in which such guidance was provided, including 
what guidance was provided and why it was provided. 

(6) Identify all costs, fees, expenses, or reimbursements that Chase has paid to, or on 
behalf of, Mahonia. 

(7) Identify with specificity all instances where legal counsel paid by or representing 


1 
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Chase has or have acted on behalf of Mahonia. 

(8) Are there or have there ever been any covenants or agreements between Chase and 
any person or entity that would limit, direct, or in any way affect the operation, organization, or 
business activities of the Eastmoss Trust or Mahonia? If so, please describe such covenants or 
agreements and provide copies of all relevant materials. 

(9) Has Chase opened any accounts for Mahonia. If so, please provide a copy of all 
reviews conducted by Chase, including any money laundering reviews, that were part of the 
account opening due diligence process. If the process for opening Mahonia’ s account was 
different from the procedure normally employed for account openings, please explain. 
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JPMorganChase 


Ahuva Genack 

Vice President and 
Assistant General Counsel 
Legal Department 


January 17, 2003 


VIA FEDERAL EXPRESS & FACSIMILE 


The Honorable Carl Levin 
United States Senate 

Permanent Subcommittee on Investigations 
1 99 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Senator Levin: 

I am writing in response to your December 16, 2002 letter to William B. Harrison, 
Jr., requesting certain additional information regarding the relationship and dealings of J.P. 
Morgan Chase & Co. and its affiliates and their predecessors (“JPMorgan Chase”) with Mahonia 
Limited (“Mahonia”) and The Eastmoss Trust. The answers set forth below are based on the 
best information currently available to JPMorgan Chase. 

1. When Chase established Mahonia, did Chase intend for Mahonia: (1) to 
engage in any business or transactional activity independent from Chase; or (2) to engage 
in any business or transactional activity that did not involve activities necessary to serve 
Chase’s underlying economic interest; or (3) to do anything other than serve Chase’s 
transactional and business purposes? If so, what were the other purposes? Please forward 
to the Subcommittee any documents supporting such answer, and please explain why the 
incorporation/formation papers filed with the Isle of Jersey Commercial Relations 
Department (now the Jersey Financial Services Commission) identify the purpose of 
Mahonia as “To assist in transactions arranged by Chase Bank?” If there were purposes 
other than “[t]o assist in transactions arranged by Chase Bank,” why didn’t the 
incorporation papers say “and for other purposes?” 

As indicated in our letter to the Subcommittee dated July 29, 2002 (“July 29 
Letter”), JPMorgan Chase did not establish Mahonia. Mahonia was established by Mourant & 
Co. Trustees Limited (a company ultimately owned by the partners of Mourant du Feu & Jeune, 
a leading Jersey law firm) in its capacity as trustee of The Eastmoss Trust (a trust established by 
Mourant & Co. Trustees Limited solely for the benefit of charities and charitable purposes). As 
is typical with special purpose entities (“SPEs”), Mahonia was formed to participate in 
transactions to be arranged by its sponsor, in this case JPMorgan Chase. Accordingly, while 
there are no restrictions in the terms of The Eastmoss Trust or in Mahonia’ s constitutional 
documents that would prevent the directors of Mahonia from engaging in business or 
transactional activity independent of JPMorgan Chase, it was not anticipated that Mahonia would 
engage in activities unrelated to JPMorgan Chase. 


J.P. Morgan Chase & Co. • One Chase Manhattan Plaza, Floor 26, New York, NY 10081 
Telephone: 212 552 0918 • Facsimile: 212 552 1295 
ahuva.qenack@chase.com 
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2. Has Mahonia ever engaged in any transaction that it was not requested to 
participate in by Chase, or rejected any transaction proposed by Chase? If so, please 
specify all such actions and the reasons given by Mahonia for taking such actions or 
rejecting Chase’s proposals. 

Mahonia has not engaged in transactions that were not arranged by JPMorgan 
Chase, and Mahonia agreed to participate in each of the several prepay commodity transactions 
introduced to it by JPMorgan Chase. 

As noted in our July 29 Letter, in one instance, JPMorgan Chase suggested an 
investment transaction to Mahonia that Mahonia declined. Specifically, in late 1998 and early 
1999, JPMorgan Chase discussed with Mahonia the possibility of Mahonia purchasing U.S. 
natural gas calls. It was suggested that such an investment would have substantial upside 
potential. Mahonia rejected the proposal because of the speculative nature of the transaction. 
Also, through the years of dealing with one another, JPMorgan Chase learned that Mahonia 
would not accept certain risks. If a transaction could not be structured to eliminate such risks, 
JPMorgan Chase would not propose it to Mahonia. 

3. How much money, on an annual basis, in the past ten years, has Mahonia 
directly transferred to charitable organizations or causes? How much money, on an 
annual basis, in the past ten years, has Mahonia transferred to a charitable trust or trusts 
for distribution to charitable organizations or causes? For each year, please identify the 
trusts and the amounts and how much of each amount was distributed to charitable 
organizations or causes. Who decided the size and recipient of any charitable contributions 
Mahonia made and what were the criteria for those contributions? 

Mahonia itself has not made donations directly to charity. Rather, Mahonia has 
declared dividends that have been received by The Eastmoss Trust. The Eastmoss Trust has, in 
turn, made charitable contributions. Attached hereto as Exhibit 1 is a chart showing the 
recipients, amounts and dates of all contributions made by The Eastmoss Trust since 1988. In 
each instance, the trustees of The Eastmoss Trust determined the amount and recipient of the 
donations. Consistent with the Instrument of Trust setting out the terms of the trust upon which 
the property of The Eastmoss Trust is held. The Eastmoss Trust can contribute money to any 
charitable organization. The funds with which the donations were made were dividends granted 
by companies that are ultimately owned by The Eastmoss Trust, including Mahonia. 

In the past ten years, Mahonia (and Stoneville Aegean) have declared the 
following amounts of dividends: 


Date 

Amount 

1994 

£158.69 

1997 

£700.00 

1998 

£3001.00 
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Additional funds, totaling approximately $140,000, are currently being held in 
interest bearing bank accounts controlled by Mahonia and several other SPEs that were involved 
in prepay commodity transactions. JPMorgan Chase has been advised that the directors and 
shareholders of those companies intend to declare equivalent amounts as dividends, leading to 
additional future contributions by The Eastmoss Trust. 

4. Has Chase provided transactional instruction or document negotiations 
or execution services to Mahonia? If so, please specify each instance in which such services 
occurred, who provided them, and why they were provided. 

As noted in our July 29 Letter, the arranger of a transaction that utilizes an SPE 
(here JPMorgan Chase) typically negotiates the potential transaction with the third party. 
Nevertheless, Mahonia would take its own advice and make its own comments as part of the 
negotiation of transactions in which it participated. Additionally, although Mahonia in the 
majority of cases executed transaction documents on its own behalf, it granted powers, of 
attorney to JPMorgan Chase and particular employees of JPMorgan Chase to execute documents 
on its behalf. It also appointed JPMorgan Chase as its agent in the transactions in which it 
participated. Some documents were executed by employees of JPMorgan Chase on Mahonia’s 
behalf, pursuant to the powers of attorney and agency agreements. See also Response to 
Question 5. 


5. Has Chase provided guidance to Mahonia with respect to the terms of 
Mahonia’s transactions? If so, please specify each instance in which such guidance was 
provided, including what guidance was provided and why it was provided. 

As indicated above and in our July 29 Letter, JPMorgan Chase typically 
negotiated transactions with third parties. It was understood by all parties that Mahonia 
generally required that the contract on one side (e g., Mahonia-Chase) follow closely the terms of 
the contract on the other side (e.g., Mahonia-Enron). Also, JPMorgan Chase had a significant 
economic interest in the Mahonia-Enron contracts, which were collateral for Mahonia’s 
obligations under the Mahonia-Chase contracts. Thus, a third party like Enron negotiated most 
issues with JPMorgan Chase, which was negotiating on its own behalf the terms of collateral 
acceptable to it and the terms of the Mahonia-Enron contract that it would be willing to have 
reflected in the Mahonia-Chase contract. As would invariably be the case with transactions 
involving SPEs, it was unusual for a third party to raise an issue that affected Mahonia separately 
in a way that would not be reflected in Mahonia’s contract with Chase. Mahonia would, 
however, take its own advice and make its own comments as part of the negotiations. 

6. Identify all costs, fees, expenses, or reimbursements that Chase has paid 
to, or on behalf of, Mahonia. 

JPMorgan Chase makes the following payments to, or on behalf of, Mahonia in 
connection with transactions in which Mahonia participated: an administrative fee earned by 
Mourant; legal fees earned by the law firm Mourant du Feu & Jeune; and a profit earned by 
Mahonia. JPMorgan Chase also pays administrative costs associated with Mahonia. 
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7. Identify with specificity all instances where legal counsel paid by or 
representing Chase has or have acted on behalf of Mahonia, 

In connection with each transaction in which Mahonia participated, JPMorgan 
Chase was appointed Mahonia’s agent. It would be impossible to ascertain or list every instance 
in which an attorney paid by JPMorgan Chase represented Mahonia in connection with 
JPMorgan Chase’s role as agent. Attorneys paid by and representing JPMorgan Chase have also 
acted on behalf of Mahonia in connection with litigation and investigations spawned by the 
Enron collapse. 


8. Are there or have there ever been any covenants or agreements between 
Chase and any person or entity that would limit, direct, or in any way affect the operation, 
organization, or business activities or The Eastmoss Trust or Mahonia? If so, please 
describe such covenants or agreements and provide copies of all relevant materials. 

There are no limitations placed on The Eastmoss Trust by covenants or 
agreements between any person or entity and JPMorgan Chase. As to Mahonia, there are no 
corporate restrictions on the right of the directors of Mahonia to enter into any transaction not 
arranged by JPMorgan Chase. However, in transactions arranged by JPMorgan Chase in which 
Mahonia participated, Mahonia gave JPMorgan Chase a security interest in its rights under the 
particular transaction and in any assets Mahonia then owned or thereafter acquired. Mahonia 
further covenanted that it would "exercise its rights, authorities and discretions under or in 
respect of the Collateral, [which is defined to include all current and subsequently obtained 
assets] in such manner as JPMorgan Chase may from time to time require.” 1 Moreover, each 
transaction arranged by JPMorgan Chase in which Mahonia participated contained a negative 
pledge clause, in which Mahonia could not, without JPMorgan Chase’s consent, “assign, charge, 
hedge, dispose of or otherwise encumber any or all of Mahonia’s rights, title and interest in the 
Collateral.” Effectively, it would have been necessary for Mahonia to obtain JPMorgan Chase’s 
consent before entering into any transaction not involving JPMorgan Chase. 

9. Has Chase opened any accounts for Mahonia? If so, please provide a 
copy of ail reviews conducted by Chase, including any money laundering reviews, that were 
part of the account opening due diligence process. If the process for opening Mahonia’s 
account was different from the procedure normally employed for account openings, please 
explain. 


JPMorgan Chase has opened several accounts for Mahonia and other SPEs 
involved in the prepay commodity transactions. Copies of JPMorgan Chase’s account opening 
files for these entities are attached hereto as Exhibit 2. As evidenced by these files, JPMorgan 
Chase received corporate resolutions and signatory lists for the account owners in accordance 
with bank policy. With respect to heightened or special account opening due diligence, none 


1 The security agreements have previously been provided to the Subcommittee. 
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was necessary. Mahonia and the other SPEs were incorporated to participate in transactions 
arranged by JPMorgan Chase. As such, JPMorgan Chase was knowledgeable about their 
businesses and principals and there was no need for JPMorgan Chase to conduct additional due 
diligence, including money laundering reviews. This is consistent with normal procedures in 
place at the time; if JPMorgan Chase already “knew its customer,” no special due diligence was 
required. 
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prtaaada aw It dnar. * *• WdcU traan « s( HU la 117 Dgnrg tanM, * Mu*** * M •*** » »Mn *n m 
aaxuni. ar tandarei In parnaw B fi< Wddut ,-a ii | i> w , ind anatfan Bun igUrgi m iccmii n da nama ri 
Wa aenjenailM an ii M ntma B »» ideal a igvt B ni osnsMter, ■ MMrd. * M Wen B M Ian*, nan 
9 tu aneeut ml na M )t * M U limn « wa Minirvant, aiMiliw, twaiar ti ttian^. 


a ■« 
S o 



MKUIB, Ml tm B M Ut*Mt !M] im HUW) 

rwi t».« atUcrodt ®* off lecfftfni-i Ausws w 
Acioffonuci UJ’tn ITS (VIAUonTT 

a Mnby autwliad ai tanjt * tig agen*xn * nnauund to saiagBa IS Mcartw ndnerity » ttnaaa, my 

>nd U ttoM B tuilnaa Mi an tnugn M ItM MudM M not tmiM » M lutsty u 

1 , lone* «ne*» md *a*n mot !w nt «n*wien fion M lanl on iny mu md » nuu ma tall* sw, 
Sana, accaolancaa, ittrutana * jnanvtT; agnanun* md any coun ootgeioni B Ml aanonatcn Mnaten. 
MiudM tw not triad 10 itcttaftma to Want » Mat, A 'em utiiaBBj to M «an». 

I Oman aaeuny to*«a* n mm Bedga an a*gn and Oa Mr aa aawty *> nanay waned cn aadH MMined , 
■wa, tcnda, hmm b*a uomuBa. aomm*. nengagaa, naneunoiad, as-oMaelng, »’ - mi noa W 
■nd eawaaauMMa. mauanaa aoncUa. aartfcaua. and an* amor raany romsrtunaflat Wd a twramg a Wa 
coipotmn. •« MI Utwtr * tidOM, aaalgn a gnanirMa my B M unu in m nuu B »■ Miranaecn. 

t, CHeoum im t*a noaMea » mr saMn tod sr «* w*n»«" *» W amnontin » Mena ma lanw m Su 
ftim* d M oorp o -a to n. 

SENATE 
MAH 011428 

KCTlt inaan in M asacaa mesa M naa snfc (net *1 namaal B BUcan inu m* nw* and ma naasa. an «m« 
auttoUad catena, aa icn ci*ca 'toauant, visa tot dam. Maownar, dclin Bca. nil am Ida , Alia mold** saany 
in smai nanm Mr ana b »»s, la., any ana. am tao jenslyt * 0 .. and my teadai amtinason « dgnaii, aa m 
*x» d item i* it dtsxf- 
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4i WrtMrcw Ijott to* $*n* md gfa rtfa# tor, or iwfaefat to* Ban* to fafar to fav»r if to or* er men 
o**gn«*S paraera. any o< iJ OCC.mwHi in* He«rto*i e* afar srefaiiy hold fa 4, *fatfar fad u »i*urai 
faevrfa or ter iHkm^ * tor any «ft*r 

t< Ailhcrtz* W »M« ft* far* to pvrctaM or wit tor account d this corfasaflon kx*j toMi md «,M' 
UOjttM. 

8. fimtr wo Wtfftff* w» to* far* an faM# of to* flopt'ioon tor to* putefttt* andte iin of tonton tut **$*, 
*Hft*r wot sr tor**/*, **sli* and dfaw juwfaa. infam**##, d*<9«t, md «toa? sg/faffans ntotmg r**tt 
irto gfvto any *nd an !n«veccr* :*f*to*r *rte*n y dfafa**) la enarg* icowntl d Wt ccrwnScn *m tot fan t 
to sennteson totrornto. 

?, t**a,1* in* s*vvr il locerfa tvs dfar igrw.ar.ti, ^totting iwimtnt* ird ah* p*e*n fa jit 

Ur* in scnn*cttow» *ry dr*tr* 9 »vj?nirtM vto *tt to*w«to* wmdtoti ocr?*n«A. 

I. Ert*r into ac*r agifamona wWi to* fa* unth mmb to pftfve*4 v iomoh, Indwflng fartwa tanad to Juts* 
aran«tor9rcdud4vto»*eurtfa«MtocyMryton.!foff 9m*!atim*to*fafitottad«byto<fa8kto»*«r^toton to 

tftwt any in* af Mrti*c8cr», fanatora y #far man* acrtimcoi*} fa men ip**»n *m *•*•» mac.n *rto 
^ a"w»to tortomnttN. ntoftoM lfa rfftar acrtottttom wfirtto to*r*n dry/irHr* h* m to** tn 
tq**rir. to *s*drg *.*#noaccn d Intovceor* iwfaihtr wrtn«n er srinvto*] e*ifar*j to to* fa*l y to iwh 
tort* u mty fa ippna^d fa my a to* dfet* or «h*r n/thena* farwna, men iporpHU to fa ****** fa to* 
fstcvfion a my iwdt ijiwm, jua/inry, « 5 *mrfa x zmop. 

I Qfa any «M U Iftotucfen* (wtfah*/ wtfan cr afar#to*) to eha/g* of flffail wcvntt d toll t#tvuor\ 
th* fa* tfl csn r*cfan mfn any st to* tencorg, 

HctHnq Y*r*t tent dn«d rd! tart Jtft cerw/faen, throgft '» dftet/i, imdoy*** y authartxfa 
r*erH*niyrv*«, frem mitncg Wo l^rfamtnti !****« autnenafa or from MHrtorg awfi dtea 
*ma«>**i ar oehr wrttettfa nenMtntsirv** to to* torn* into fiorvoifani up« wf«n j* far* dftn prfauto 
tre mrteH to to 5u*lcm*rj. 

MOOUV1D, ftof tn* fan it , a fatlgroMd fapedury d fa* wjw jeen, fa JAd htwey it «cuMi«d. ufaarUM 
into slmdfa to here* ai ah*cu. nett*, drift, dill d eodiQf, leetotaneM. «to*rtokingk. lutertxfawi, toot*, 
or «n*r toitourntnii, erttn, tom* cr wrtton *»trjefani tor v» fay*r*nt or v*n*J*/ d *n*n mao#, itonfa. 
rtrmm, k»W, indcmd gr yw n fa* oorportfana faff* on ft aecountCi) {Vxwmg Wt net lunitM to tos*« 
drwmtoa^lndrtoud erfar d sr fao to my fanen or person* -dto«* fan* or wn«* iQfa«r fa*nen i* uen*r or 
nflfton n*nd »»ts failsw men tofflor n imtnxfanij *f*n fairing d purperilng to s**r to* tocdmfa tlgntour^si 
d *ny ^ r | ,^ d to* totodng; 


5^46 . TffU 



u 


and tn* fate mail fa arHiltod to rionor me to cwg* fa* eerpernion tor an auch shwM. not**, wtft, win d 
^ toMtoone*. aoe*pt*hc*a. uMartatongi, twtoorizatseni, tontrt, d afar inftrvffanta, «rfar», Mom* cr wrtntn 

| toatwcooru !*g*rtlnQ to* fayrfart or lranttor d morwy. »g*t*to** d fa wfaffi or fa wnd m**na to* actual it 

s 3 pursortod tocdmfa dor'tour* ar ligrvBum to*rton m«y n«fa fa«n •*>«•* toanrto < »u<to fsalmfa itgrasw* or 

5 5 aign*w«» toa ttefani* io*Qm*n* from Urn* to urn* Iliad wttr to* fa<* fa to* loemary or dfaf orftoar of 

| p tola aerperdton. 

1 1 ftEOCLYIDi tt* ifa facrdifa or my afar dflear d toil KffaflUion fa »fa fantfa * awifaftfa to ctrtiry to to# 

|| aafa to# n*m*ffir*#pr#**rtaftc*rid tot* sorter titon an* oto*r?*r»cn* iutoeru*<J to lign tor s JJncktoirg Put rd 

^ a ta«*d to wrsoM to uen dfleom er iwewutd pnon far# fa to gBod todr iwflwfaj in) t* srfe*i 

I ,<Mfaefadyh*idfato^.rtan^to^^^fa*c:m*fadtoa»i^ruRurM.afatoe4Mdaryer>4ng*diuto9n)t<l 
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paiwit or duty todar d try lusft dMt or warn d my inch dteai. »« !id d wed char* • uw tw -a-** d 
mynaw (Mam and Bit dSs« laiaaethWii mm B y Mm , » w* Bnitharvthiswimanta 
Uiw at uxs htrafcy t uatotad * tow try An *e<« arm. »» a «r»v ttdaettieaa, .rey-vim* 
KMIMM Wian, * «w mtawrww, staatt. m at wmieacn* (wait* sr odarwwa! at ifnanaaa « 
other o ooaranta acred By toy tan stfear a bMcwi in wipad a wren t -u we* sad my iudi omtoti a 
eartttodai a ay any iudi taw «an a* ura Wei aM i*t<s atilt offleat a law (Attn u parwr ana 
same r. at Wajaa? naoMcr*. 

MKU1B. rm gta luttotty (ton tots Mai MS 0a dtamad ntrsaotiM uvd my ms il arj toautoai 
uatotwa jrw a Jw ya w d jsaaa aacUatii » Maty Wftaa rnw leprosao. 

nfcXyf! f* »a lam Ot dempey »ea<ma « wtwj Sy Sha Saetary at in atiar arcar d (ait tapertow d 
any otitnet In Mat aacadcra, men nsoot * a jsar » m tn dflea d da bit wMoi any ament a rn 
Mi p o fi u on may Ba malittiMd a torn wAeA my tredixi a itrrlco «*act« by tudi :huw a (nwWad v M» 
{waatata. M I* win » Aw idvaty -teat ad rxf mat In wminp it a wredae * act in (ureuvst a Mat 
raaentwta, aw Km lintM tonouafy B wanes tuft fssaa irS saa has t itaaeradt Bcconn*? 8 » 
t«tt netea J mad sa ineamitUaa ms mad .*amaai tow tty eta «.*in« » iaanty Tewiwa sy ■* * ara,nra e 
id In Jumimea d Mat aadsayj, ren to^tt *a aa wadetow may rata baar sn tread 


i yumtn tnrd-y tm ym a m aestw « j» bhw a By-uwt a mi =™aee imiwj im smi a 

Ma torn d btractcn « (aaa T» eneers; naciAent, trw Wt Ha we* wa in : cnWmwy ant By ;*vatera a 
taia manat i*J ly-Un. 

I wUttTMH OfUtTf fat Bta dwan BtWam d J« attenser i« Jit Bftaa dicaeMiy eta >y Mm in « 

totsaa.: 


mi 22*5 

(£<e.HA£© vAufy ZSO**£ W ©ii«tTo£ 

»«N At BtlecTOiL 

kovAAw' * C.O. uMtr-O M 

At 

N WITXS4 WHEHECf, ! M* fwttrto Ml my Mra at S^nufr « corseftuon ino iffatd 9 m »fpcrjlt 

Mini 22, tty^- SUU5MS&— H-2S- 






_cuT' 

*• *^*7JSiS#«?asKL. 

itnaaVn -Si* O C t*A id 

eawcttitw 


H 
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•NCT1: lr ctM 5 m 4#cf»<ry w jilted i iurc«*i a ww smoo, r*i*t , ^mrn^a, *t;.. tf 

0»i tm *w*xileM MirtiM tr trt"«Mr ^ fur-tfi *f *» -"MowiJen, nit finfflea* myn fi»<» » 

«4n»o Sy i wore amc** N e wgort tfy . 


In «« MetMli ligrtwri c<w IrtlrsBSBr* f* 5tsw*ry er »Mr art^nj cflg#f '4 >y **** 

m tut CTrtPoM mat tJao bt ^ * a** 1 ^ ofBc * < 
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For all payments, deliveries of scrip and any commitments • two signatories from 
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i us t i Piawo^fl Uim>TSO 

< easoritfen ouly Ofg*na*d md MStiny unev to* im » 'CTfl V Bgg "c^rjuct.' ,*> <i Ja'Zo'^ 


tn*i 8w Bo*nj erf C**cart erf u& eowtfert «g!y ide$K*d tf* WtenriftS fwerfuttoft* vtf m»t luefc /wtSuft®rt* 
v<d itfeet: 


'be rib? 


— ., rwv&y certify 
ir» /*?* in full tarei 


“MWIVtB, urn **eh luMidtofy d Tis Ch*** Mmhitan taputilen that icesott s«je*n* (itch &*« 
isntojff* itowsd to todMdviiff w to* •y**') U mi boroiy it dulynuod u 1 stpsotvy o i IN* ow«ion md 
tots its offle*f» md *ymti d tort oaswtoon U as isr*Sy tn, ml net of mom honey n, jmhehioi to own 
•coouna of town*** to eoneuB 9u«Jn*t« with to* In md to doeeolt my d 9s hrd* of m* csreeasoo to to* 
Book aBMf a la Isod Ohio* Of S iny of IB tfiwMt. for atfpo** * a iron iwaueen*, wMdury mmi m 
eoftcfBlon o< «Mt mat Dan SCN of m Mm hiving ortlnmy vexing jew* m o wad okoe.V of todlioeev o» 
Tts Ctaoo Uxmxfjui Cs&neai. 

SIMI.YIS, Sod, urttt 9a lurJtof oidof ef-lhl* Bomd of Bkoeion, try hind* a IN* eofjiefiticn e*oa)t»d in ft* 

BonkbouOlKtfewttndnMai.tomfiotveiwviBinytlflSindliemdmdtedflsupdfi aucki, net**, gnm, bite at 
*xct*ng«. *oe*gi*nc*i. ute*rta*engi, imtoictoiricn*, item, a odsf Inttvjnma, rtn, am* a toctojoeeni 
(afdthdr wisai a odarMMl S» tod }*yr*m a toast of a mono# »t*n trad*, Sgisd, «f*m, iceoead. lnde«*d 
a }hsn on ana a M* sfecfxScn 9y my m* ef9s IcUysitoyi (MI NCTI I1UW9) 

(tu9 two oit*«ots ot nr? SeefUrnty lkJ 

AtoeioAnCS Loitn ITS (YlhuOATZ — 


JSSOtyiB, tod to* Bank t* bmey utMtk Is jsy aiy wch otoeth, net*, draft, at a Mehmg*, *=*gtasj, 

~ — ". undattJdny, urihodiaten, Star, a efto* Indndsrt, as* a Horn a *x»oA» my «ueh to«vet!en* fwlsihyr wttu it 

or atonnin) a *rt*d vrf llldt ' wM nn w i. WaSf a oN»fj« aid Ike to »*« da um* hem tfa goyoo « *ny 
' • ctha fteld*ri>«wuiyisafy**S9y»art»isane»xaa»w, wBtdrwai, Hrafa » ai*/g» « jy» asawswi of 9* 

'X --■ ata»*d»*v*nKd(»«lSII , »lna*ldlMloo*f aaf*Jd9SVV*l(Nr9P«'»®''iWP*V««»S»aB«nl(wo(h*niaN» 

- — leceuffl, « andofod In ooynart a N« 9idMdu»l oidsoden, and »N*9sf dtwn *g*Vt*i *n iceeunt S 9» Mm* rt 

■■ Mi ceipeftlKin a S »i# n»m# a »ny ate* a «e*ni a W> setpofttefiM **»!, ind, a 9to cgden « us Bonk, non 

- __ 9 Mo aaeunt ihtl net M In mat s 9s lul uneum a wcfi indlrvfMfit. wlttidnml, tintSf a ata^, 

MtOWIO, 91*1 »»cfl a 9S !W* WfJ JSUW) 

Buy two otiscrots oft 9>€ SffcSdmS'j Ausms . "j 
—n AttoHoANCi. UJ.7H tT*> (VnAWDAlT 

S Sofoty Iud»ni»d on SoMK a MS tcrpartlon s nroACI, aid to i*i* 5 nt IB n*p*o9v* luMeilfy to 9«r*»d, ay 
ad a mn a butlrsu with a Mreogh 9s lira triaudtoo tut hoi tmltod to 9s luthotty to: 

1. Beraw mefsy »nd etuin ends lof MB oorsofutofi hem »t» laken ay sms ad tomiki as diiho/neat. 
*ilu, aeogtasM, Irairvusnii a suavity, tsoorrsna ad ay ah* sMyatono a Hi esieefieon thoftfcf, 
Ineiudlhg bul Kt llmittd te *eato*o«f» icr Ssin a end#, to lam Mtlttoesfy a to* Sato, 
l, ar*ffl**oudtylni»f»*aln*ndtofa*d 9 *of »«*l 9 nadd«#v»f,u»*eurtlyto/mofsyi!e<Tew*dofcr»dHe*ialisd, 
itcdu, bondB lismmsna, an* scolviMt, tomna. mofsag*. IMfthuSlM, an*<(-l*dlis. wnhowM f*»leu 
md «h* soeunsna, Ilsur*** odtdM, oortteoi**, and any Oih*f aeeorty "a* a l»f*«h*rlsW ei Ootaslng a tol* 
cefsa«aen.»tmtoa«uihc!iiytolndari*, oulyna jv*vtl*« *ny of 9s wars In IN* nons a tN* eoieaxoon. 

S. Crteeuni *ny Ml* f*e*AS*t * thy f* 9 H h*ld iy IhS ooiyoftoton with hit Ufihonty to IniOfM tls tins in ih* 

- ntm* d ini eaamtlen. 

d 

> 

5 

=> HCTi: ln»*n to 9s ICOOU «0ovo 9s mu or*y jnel to* nays*) d cflfctn who m lutnertiod md to* naroi only d etn* 
I *u9sift»*d OdiMoi, u lof Bamsto: 'htwiunt Vc* BmidwtS T/***uf*, John 6e*. WlUim Aeo'. AJw Indian 8*my 

g to whxt minn* 9sy a* to Ugn, I,*,, my t»s. my too, JetoOy. too- ad my wool*/ mrfcliution d *Jyn*i>. u a: 

•MmgS: 'on* d whom ifsfl Oo *n ofltoof*. 
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». wind;** ten te Sink ind s(v* maw ten a urfhonp* IM ton o atw » Mirtr orio on. w mem 
»««i< (Ana-4, iny or il SosurMnu im iocviKIm er e<Mf prcoany Md 6y «, *MiMr MU u miitur.i 
wocrflyoriOf uWttoplM or briny olMr purpsw, " 

•tetertzi and ndMU tho Hr* lo puiehtn or Mil tor iowum of dm csrpcrtuon im», boMi md oiMr 
wcurtoe*, 

0 . Snior Mo conoacto mth M Berk on Mhd» of Itti esfsorinen lor ft* purehu* wd/er mm c( lorolon oxhinoo 
ofthor aocf or lemord, moouio ind so«vr gudrtnSti, InddmnWM, pUdgii. IM ewr corntmoru M«ne mtib’ 
ind jive try ind « InitrvOlend (riMiMf wmin or cfMrrrtoe) lo chirgo icseunti of Wi aa-x/vuy win , »i Sank 
In ocnnoodon IhWwilti. 

?. Skycvto iM SMvor ill loaimy tnd OiMr igiMfnena, ftnmdM iMemenu wd sewr ptport mamma ey *1 
Band In cennaanon with iny id M lorajoirs mnim im Uta theme Dio ml of Old setwrwen, 

1. Enior imo mar ijieeiMnti wdh IM Sink wrth mpeof lo produeu or nrvfooi, inducing put rot ImHed a tundo 
jrintftr pnoducfo wd cocurtttoe Mtody Mfnooi, from arm 10 llmo mode Miiitoo py ok Bank a hli corner men so 
tfhof any ind ID HUM «ene, tlMlOfl Of Mw IBIeni eemimpiktod by i ueh Mwmont uaio ,k«Tw 
« o»y*f sirinnttoc. todomnUrto, pledget ind ofMr igrwrnorra mlurng OK fro, (Inelwdlna Out na MM lo 
igroomo nu regirding cutMrrSMtton d Inurwtcn* Iwtt im whiten or bMwm) ScIMred a ~4 Omni 41 |„ u-t, 
form m may 60 WSfwod 6y my a M effleort or odior amoroK parooro, men ipewmj lo bo rrfoincao Sy mo 
•teamen cf my 10* igmomont, juerintys Indemnity or pledge. 

I. Ohm my ind ill Ineeveseni (wMtMr whiten or OIMrwfMI to chirge of crwdlt leeaurttt d lull ocroorolon w«n 

Ok lenktoetcweettenwithiny tf IM toiegefnj' 


Noting Mreln confined CMS Ml «i corpcrcicn, trough In offieoro, employed or ahor wtneffped 
iddmontamoi, ten onliriM Mo egreementc otherwiee mthonaed or ten mm nsrg trough even otheert, 
empfeyeee or «hor einhort tod MpraeentUMe 10 ira term ind eenottsoni upon wMcft im Bard tdom In preduoto 
ind mtvIpm lo Hi ewtomtn. 


BISOLVIO, Ml IM lank, at MalfnilM oopoaltary cf mu corpsaocn, Pa ind nmpy a rwiunitd, mmerttad 
and dlrtoiad Id honor ill cMau. rsfao, Orifa, 6 fM of aonangt. aooopurxat. undmaklngi, iwtefiuioni, draft, 
or otMr Inatnimonli, erdon, homo or wnttin imtnroOoni tor M paymont or irantfor a money *h»n mada. caned, 
drawn, aeoapted, Indoraad or jMn In 9ila esrpofiponl nama on M ecwumic) {mdudlM hut not HmMd to ton 
drawn 10 M Indviduai cRiar of or paid is any prnon or poroona whoao noma or narnoi appaar tMnon m uontr or 
_ ligntfl Mrte or who Sahvor cod' *m«n InaVdodoni) »Mn Marfrg of purpsrinj to Mar M lacumllo i^nuutofc) 



tftd to* UflK to hofto t and to ch*/g» «i wrporition i of III «w<h ehicfci, u(i«, oriAs, Wl>» of 

wchang*. aooipUnou. undtnikinQi, i^hcrtajtttoni, tanon, a OMr inatNDinti, orOirt, Kami or wrmtn 
^ inrtveWM tf* piymanl w vimlor d monef. d « Dy wfiit tmv* thi tciuil or 

S purported faostmlM Hgnitum or llfrvttunii ihorooo may lltlsod ihanro if lutfi fieslmtlo lignMurt or 

| 2 oifjnauroa rtoomWi Bit hwWl* ipodmont from tlma to ttma Iliad with ** ftank Oy tha Saeraury or dMf ofltdtf of 

1 2 mi oorpor tacfi. 

| 9 $OtV*D, Mt ihd $aor»ury or aoy otnar offiear d tfiii corparuion Pa and Mrtdy U itaiheriitd to canity jo iha 

a | Bank th* rMwwWtnosfiaomodlairicithtawrpcfiflonirdOdyaf parioniauhorttodw iignterB (induling uvi not 
S. 3 limnad to potior* to whom aueft offieora or urtnoftiad poraom d*a$o«d s»lr tumorty) and tha efflea* 

•? e raapacdvaTy haid by **m< if any. te^afhof with apodmar* d t hair atynatuna, and m cam d any chengo of wthortz ad 
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pend* or or any holder or arty tuch omm or -e«s».i of tny tush Meet, th« (act s( tuch eriangc end mo .hah er 
' ertynWiMeerd and Ihe Meet neCPCthdly held by mem, II enylegemer with tceclmene dwelt tqiteturei: tnd the 
Sank t» and hereby M urthertud o here tny thtoa, rekst. draffs, PWt s ecchenge. tceeptsncM, urdeffealpsa, 
auteaaioni, Ictleta, or ether Weirumerta, crderi, 'amt ft Iniiruedcni fmm er Miami w) or egreemenb or 
other Peeumertts Ugned Sy any new effber or iftm in reaped of whom It haa recehnd toy rxh owdfcau or 
eerttfeeta* or By »ry tueh senen with me ume feroe tnd tHt t utiM officer or MIO (ffldete or pereer, were 
named In me lotegang nteotoSene. 

rnnCUAB. met the authority ghnn hereunder trail he deemed rewaedvi w tny end til aba hereunder 
peffermeo oner to the peaeage or these meokjdeni ire heresy wiled end tpprssee. 

AESOWIO, Mi the Sene b* frtrnetty fettled In tunning »y me identify or »ny ether officer olmie scrpcnuipn el 
iny change In these neoMene, tuch nedoe b ba gben b eeeh office or the tank In which tny eeccunt of mn 
cetperbion may be maintained or trem which tny procuei er eeretee themed Sy tudi shenge it pnmldwd t» me 
cstpertsen, ind that untt K hu actually reeetved tuch redoe in writing H a tutneffaed b act In pemiaree or thaw 
reaekrOcnt, and that urtk » hie actually » recoNed tuch nedea tnd hai had t reasonable occcrtunHy b id upon 
tuch hddea It shell Se incetmrted ihd saved hamyeat Item »hy bae suffered er llaeittry incurred by tin eemtnuinj to 
act In punutnee c( ftaee reeciuddhe, men m euglt theee meduddna may here been changed. 


I fUATHM Cifmn ther men la no provtileri In me Charter or ly-Uwi ef !hU carpenKen Jmlting me fewer or 
me Scant er fflnctcn b feat f» tcre ge rn c rsadiuSena, and that me tame an In csntorrrlty with me prmbksna e r 
eetd Charter tnd 9y teen. 

I yuRTHJA CIATTy met the preeartt Mem cl We seen ten tnd md effete re epeethnly held Sy mem in to 
btldwe.r 


nyMtf i EM 


■ ' 

£icnA<t© S£A»*C»4 

si*** a 

D‘<jrc,Toft 


(An co 

AS 

oxILecroe. 


KOCttAw" AtrO. SSCttrAieei 

UM.r £0 AS 

tarmPnwf Slt.tCThA.Y 

~zz~ — ~r"~ - 


At 




(COAACtUTT SEAL) 



•HCTI; In com the Secretary or ether recording officer le urthattsd to lien electa. hctetr. iflnemerUfctte., or 

eellver Inetruotleni regarding me peyment or tremter or fundi Sy me tecue modutfen. Wi oertirbate mu* otao ee 
Ugned Sy a tecend officer or the eorponSen, 


in cat me riceimJle UgneSrrt o I or InotrueSsne hem me Eeerstary or ether eerttytng officer Is authortied Sy die abe~* 
necMens. ma eertfcBt rruet tbo be tigned Sy I tesono officer et me corperuJon. 
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Ugrahm iff o» JN p#fion» w»crM t* tfp i 
«w i*d »• ft**** **m »* Sort m it &•**#. Tfrt 


ttH i y g t* m i oocoftery «f v* Cmtom* y« tMt no imi 

OA Otfttrf 0 I tra Cv*!om« i Mi {« 0alv«r s tr u c t fe w* rt 

_ i Ounom* odL»o«*«0*> no*** of *• AO**** Cortfiieni v* 

fftNM «nd Aoguttnor* •cc*ut* (a n aoeaum ** hanfcy oflroot rat tl V»lwrtlor* vm iromocrana W*l bt 
oowrodby MMAM«gnC4ndRlpraand^iMar4AafU«>era w *#»ft from wr* jo limt. 
Ur^m*pr*mai«(iMr]u^.«coanHy ill &v« IM firnbar *how* •* iNo fawn * pur *cr»o« (upoytr Womwcptuyt 
num*rtrtf tf) tmmirnwuucfroitolMfcus »w» o "« >«vt am boon iwffiodttot v»o* 

w e|Kt 1« frooiwpoahWolrt m i wui o< « WW» tt ntort U rt*m or « tho imwraJ Bonn* Urto* hu 

f»iHM\»ftit»tinMtar^aiAW!»tefcw9v*V«MM p» you m»«W**»oboe*yp ******* 

*«# Br«n iUU you an not |* mcotoi* y*M*ee* tml (or trttffc} 

TM< account » nw 1/tn^ibo ncgfl an ffo (***» Wft* O*o> Morttortow Sort, M. 

5» 

ftVQ v»«y.M» 



FOIA Confidential 
Treatment Requested by JPMC 


SENATE 
MAH 011461 



869 


LLl 

_ ^ 0 / t 453 - f"/ 



M 3 0 SB 


SENATE 
MAH 011462 


FOIA Confidential 
Treatment Requested by JPMC 



870 


New Account ivtemomaum 


^Aw.i5r 

I I ill 


Wl 


U" _ . , f f 'SUMmoot i'.ycre i-wfciiOiy CAlo 

^9- g 7-^)76f | 02 , “ 


• itV (Miinmun ZO 5 l 


| lISmOlteC^WUL;^ 


Top Unojo be Completed by Account Numbering, Settom Lino by Qtftoar Opening Account 
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O ! "m." «nvnl aiafe Mar.tturT 9 *unr.r Iiwnw Ml l?j 3 1 j * 
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la-ai-tsas t2;s* 


7i2«^D fl75a 



A«cewr« ho> 



Und*r !h* p*rwm« ef nr wy, «* o*rt*y ft) wtwwitiwrtkSirtnM^ 

******* U) )fel*«/»fW«ua^totad»w*vm*i'*«ftarfeMi4M»*t«vtftait»mw'*M9*tv««* 
»«•« » Mda* MftMdnv m i **ft 4 • mu* It newt M ***•*» 9 **4Brei. or mt tnttrrui Am** •***« *m 
r»4JMui««!««Mmii«n^ib^itstwta«wM«ir« !*rw« acw*ui *• 

*»d» **t mu you s* not. tot mmom trnnmm *mi for <*■*.) 


T** fcaopjw » net *w* v\ wm tecta ti T*» CNte Bern, *,A, 


■ taof< or m« 
- jiir»5* 
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nRioMMj^fjas^/ijYTiEaNEU 


\MjTMa, 

- L/ 'Dir-cc^S^ 

; ’pOfiFAD^S^pjUTMCfiE 2§ 
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CGSPQZXT3 M$QiMWN8 

"kTOKieviv-iX fiSSCaal UiftuTED 




hi 


I, u Sodattry d 

■ *raorj9or cuty onanaid int nutting under Ml Ilk* d M.S 9 £?d JSgg. »<■««- ii±a aS£ nareey sanity 
Mat Ml Beans a Bresson d UH ootMlfcn duly tdeenad to tattoms twdueena ind Ml mrt reedusena w noo in Ml lore* 
MdffttCK 

•**»SIV*B, da! we A ms*citiy el T*a Shew Uanhasan CwpanUJsn 9m iceasta sagaalti (weft Mng 
h«ntnan*r retorted a MeMdutlly n tv Tankl Ot me heresy a dsaigniM a I stsearary d Ha eorwtOon and 
tw tv Mem and agarta si Wt saperasen 6* and h«r»&y in, era aadt a 9*at harosy #, uerchiad to g-m 
ecemi* a ge<mi *> eoseua mm or ?e Sara and » Mecafl my d 9* tuned 3 fti aptineie 
Bank ttttw u la hood erica or * my el M armenae, Hi pumtn tt Mm roodutena, wdeUiry mill mein my 
eaporMen ol eMcft MM Stan W% el M mans wring Ml nary wing paw ue errmsd dressy a insneddy 9* 
TMCMMMiMMnCaepsfMen, : . . 

MMCWIO, 9m. *#N Iwjsar ordaf 9 i 9ill bw <* Dkectari, my tvndl d 9M sermatat- deposited in M 
Mnk M ludjad to «KiM. finder or enarji d my Smt and Mm One b 4ne upon (Ml, mm, dnh MS d 
— eeehdnge. «•*«»» Wdrdklngi, auMUfena. U*Ii er ether MMvmxm orddn, Kami * Mmxscni 

- er9iytrm!*h«d9vieeim^Minydvd9vWlOMrgi{MIdonilW»0 

•— L' / 

— _ AWT TWO Oitecrots at TVs Ss e&irAt-j a^awef 7 , w 

AicoioAncS Lo>rn iri m«>aDATE 


H 

I 

3 «S 
3 O 



.. df*OUrtB, M 9 m Sank j handy wim* # pay my tuOi cheek, note, drift »l d tadvrtge, eexastanei, 
— . unddrtaWng l «r9iertieloftllW,eram!naertrlivntiOrWaraaniaaies>MtnyiueAin«<rxtkir»(»t^^ 
arjewnkw) er died my *«h *9Vfe*»l, farvlar or dvrga end ate » receive 9» i*m* Irem She payed er sny 

— 0MrMlMirtMMiimAyM«MMuM»nd!NM,*tMiM,9MtoWBWM«*» Maarten dM 

— dcceeMavmrtdromfetvMytdualaimdWpMtoenyiigningpindn.erpeyaataioilvBankOfedvrtferltt 
*xom, of tendered in : mwil d Me nauldud d H |at en . and weniet do*n varx m Mcsumt in m .-aura cf 
Ml oerpoMUon ee In M nvm d my tHtm tt agan d Hi wparwen m woh, irn. a M *9cr m m lort, im 
• l» Meeunt aMI net M In oMI tnu inmm <f wdi Mmxntnl wWdnwJ, tondv ceding. 

MKIU1B, 9m non cl M .UewMi (Ml Hen MiCWI 'j 

flwT two oiHeScroiS at isci*r»A-j Slowv >w 

A tioie>nnt£. UJIT* ITS iWAwonTf cl « 

)■ honey wthenud on eaimi d 9il« eeepordlon le mud. <M te Mo«<u M ntc4c9m wMf ny iii «<nuK my 
onel u lypw d tuHMM *191 a 9»wign M l*N< InoWIns bW notlliMd d M outwity loi 
1. torcir m oney «nd otMn ewm M 9«o tapntai from M lonle on ony Hnm %nt B moto onel Mhti noon, 
Of da, WWUKU, mrrjnond tt guonnly, Ifrwnor* ond tny OMf oofsrsoro d Ml tartaticn Uwdcf. 
indudM Ml nee Inttad to MQSotOom lor MM d eMX, In tarn uddaoiory is M Sank. 

i. 0r»« Meumy damn Hi inttr gMM * MUfT Kid Oollwr. at weunly «of moiwy ocmwM a oaOH oUtinod, 
Media, kendo, irmimuit, Sfflo M oor, add , eeceuna. menetft, aefdmxfu, a a-d-etM. <«Reui neoipta 
ind cow doeumina. Iimnnea odlMa. eorMcma, and any MMf peoparty now Of hoiiNMi Mkj cr Mongine a dll 
coipofmon,«l9tlugau9My«Meraa, Mden or guarvkMiny due nmo Inina named 9ia cenefailen. 

I CHeeunt try d) r eod.e e. i d my MS* had 9y 9»a ooroeraaon wrd Ml utnenty la Inderw do am m do 
name d Wt dermatan. 


SENATE 
MAH 011467 

MCTS: Inaart In da acacaa itore da ytsoa oily (rat »• namtal d effloaie one Ira luineniad ins mo nanae onry a vr** 
lumoniod panena, u lor aumda*. 'deaaani VMe Mealdenl. Teak.' -Of, Jonn Doe. Wiliam Sea'. Alio Mleata Saorty 
In nrnal rramw Toy ire a ken, la., my one, my loo. ykndy, ace., ins any leodal eardnason d kjnart, ea a: 
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ia-is-t»aa isiss 


d, WKJWrjw hem t» Bant tnd JM IBdilgl (a, a tuHaajd Hu Sana s Jgb’vs? it bntts at ta era tt mart 
.doaignoad partaru. tny er il esanwnu tad wcymaa a tew eressriy Ml Sy a, shstiw Ml 11 epiljwu 

Meunty 01 tor eMuoping drier my** CMM- 

»■ Airtwna end rtgud« Ihd tv* a pvrMji suitor tsewnt el this eorponsyon Men, dead! tad oVW 

mm* 

9 . £n»r Wo eennea wm ow Scrk on a mu pertertogn tor ih# puchtte tinier urt ol Idnugn nclunge, 
dew er tanners, mtoj it md Oowtr guertnitot. indemnitM, tu t tra , lad War igrodtrena wi.'i ewm>. 
tad she tny tad til inmueteru Iwftotw omars er sewndt*! a cntigt tctdunti d Me esresreaon rain mo Sink 
in esnneeten Mrawiti. 

?. bdcutt tad turn tl tdeursy tad other igneama, flBiach* itttimente tad afw atten rtdvUtd toy M 
Bint In eenirteden w» try a f* torogang nmsn tad trttr twato tm ml el ent eergerencn, 

I. Enrtr into saw igiMArtito MM M llitt wtti itetoea W pnMWU or tervsde, including but aa Medio unde 
wndtarpreduelt tad teouneoe eutody unkm, Iran end So time mediMiuu toy tow lento aha eotportden, a 
(AM tay tad tl nnuctoer*, tointtare er after BSent tsmampiittd toy wen UW*S tad a twcuw tad 
rttlkar ontwitie^ WUmnSM. darioM indrMr towwrrt ititlno ttwelft flnnbirtln^ SI am itwm n 
irjrtdrwia ragmslrg Kdtwiieeai a iaitnesere Iwarnor writon er otoarraet) doiirerbd dirt bemi tl m wen 
tom umty tod tppraved by my a M effietn a owtr urtanitd pawno, wen tperevti ig be rddmeid ey tv 
•Marten a eny tueh tgitomont, guerenty indomnby a podgo. 

l. aw try md tl indovesont fuftalrtr rataon a etortnha*) a cnvgt er erodit ecccvna a Mi esrpsiesn «nn 
tow Bdiik in eenweben rati my a m tengeins. 

Noting hdma eonttlnod Mil Ml Mi itrpoitden. Wetgft la otlietn. omptcyedt a etw iirtienidd 

— --- neroddniah'H, trem drttftng me igrodmena etfrtfratd tutaftiid a tram tottmlng Meugft tueh offitdri, 

tmacytdd a etidf tidhcrtod rt g rad e n a ev td a ton ame tnd eonetteta upon which me bdrto atari irt ptcducta 

— ■ -=a end uww a h swtemdrt, 

M*CWID, tin the Unto, at Setrgre.ee dtpotlltry a Mi eecarteen, bd tml htrttoy >1 rtnunldd, tuSwrUed 
- — — - tnd directed a honor tl eheca. ncetc, dnia, biiU a osrtnge, tawxeaetrt, undertildngi, lirtwrtuSore, Itrere, 

— — er aner taetovimena. ciMrt,ll*m or written bamicttoni let the beymont a vcnetai a merwy when mist, ugnid. 
-.= — dnram, lecdoud, indoried a gnen in rra earpertlenb nem* on ia tceoum(t) Orasuamg but na Mee a etedi 

— — drewnairtlndnndudiad<r«ergdldatnypdi«enHSMdirtra«ddnmMaiuinMide«vlrtraeAUiitndrn 

■ dflndre Irtraa a wno todlMr wen rWTttr irwlajeiwrt) »ntn idtrtng a surparfej a sntr Irt Idtdimild igadurUt; 

===== «" By -TR so*- **•*»"«* - 7: 



h «nd tort Santo thill tod iniHlad a honor md a chvga Ml eorporseen lor il men ehaetot. aatd, dnia. Mile a 

s dtocrwn g>, aetodpurau, urdtnticngi, urtienutoent, rtmie, a otMr metovnana, met, Hmu er wrltltn 

I a irrttrwKSBd ragadlng t« b*y««ni a etaertr a mondy ragdrttorad a by trhcai a toy *na mtant IM mil a 

a i punsorrtd laalmiid dgaaura « dgntaite Swoon mty noot town alltod Iwioio * tuen loalmirt tlgntiuro w 

| n tigmeuroo mmnttt at loeilmlid leddmant Iran Hurt rt Smo Wtd raHtort Stair toy tort tdOOUry or otwr enitotr el 

I I Me e ergeretoon, 

i I SESOW 18 , MU iht loeataay a my o»w ans» a Ml earportSon oi tnd horoey 11 tuinorttod a ctrtlty a M 

5 f Bento ew ndmtt a Urt srotdrt adeaa a *1* eoaportson end otrtr pdraeai tutseniod a tlgn »er I! (meludlng Bui no! 

| ImHdd a pereene a (rtn tuen et teen a tutaitted p»rot>ai bare saogBed nar ludwliy) tnd bid afiett 

| rate#«iv«yhdidBy»idm,lf«n»agdeidr«il»iiodeijTrtndailrtiMlgnauma,tndlnetttatnyentagdatuilaaitd 
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oi-^Bafaat a a reu * usbb'--^*- 12-32 


12 - 21-4392 12 TS 7 


T" 



pononogre(iin(WdofBrinyi‘*(’«*»of Bsfdsnsfwyi«mo* s *o.m*i»ciaigcht«noou'dnoi\4mo«cf 
«nVno«Bf!*»f*indMotlWM»Od 001 Miyboid by M*,»on* fcgoMr *«n leocmofil S MU utneuno; i-d no 
lank a* ind hondy It wMfiMd a tow my snosa, new. BroM, Wlo et ecwongo. bcobUasm, ipdortikkigi. 
bunetoiBcro. Mn * amor Minm, oiddri, Mm or ««ueW«* I wIMfl of onorotwl « ignomona sf 
ottof oocumona ifcnod By my mm olBc* or oMcon bi mo*of sf #fsmK Ml k*M sny won corMee* of 
OorSfeMM or By ony ncf pirw wffi » » UN Ion* mi Mos u » UIO MMf «r Mid Bffioon v ponon win 
nonod n mu fenping noSwScr*, 

MMOUflB. n« no uiwtr jBon bommdot IMS bo d«mod wreietvo md my ind ifl sea btnundof 
podomod pnof 9 M BMUjl Of MM NOOlutell IN MNCy rafflM M iperosM. 

MKU1B. »W M »Mk Bo prempSy MWod in Hunt By M BocnUry or ifflf ah* smeor of no oofpsroBcn of 
my etwoi Ifl Mm imcWom, men neon to Bo gMn a «or, otfeo of M lank In wNen iny tccc*r: si tit 
cc r p ofzjon moy bo molnWnod of Mem wNefi iny predial et unde) OWN By pgefi ohmgo u pnwiM 10 mo 
cofeoraWA. mi Mt urHH * Mi Ktuaty Neafyw wen mn In wmlng * * Wtertad a is In punumeo of Bnm 
fMofattom, wd Ml is* K im mtfy w neomd won redeo wd hu nos i noaoniBN serum, a to vson 
weft nedeo .1 mall Bo indamnftad md wvoc bafWOM bem my «m wBwod w llitltiy mound By n n conpnuirg a 
ta In (ununko at Mm momn, r« new? now NESfuton* may n«N Boon diangod. 


" i supmrtJi cwnry mmb « prwiiien n m ounw st Jy-u*i a wa«fsetiPeAilmli(ng no pewr a 

" --.r M Boors of dfoctom a pool no toning NocUeru, and mot M urn in in eenfermny wW M pranttefa a 

__ Mid OiaiMf uw lylooi, 

Z~ZZ.- :... llfUWWBiewmrynoiMpnoonlBflleinSWofBNOfoBenine’MBfBeoonosoeMiylioaByMmifOio 

- ----- feftSM.I 


Mitt 

iitnoOo 04 Aw 64 uALfy 0 * O'kocnad 


mis 



1 ? 


’HOTS: In COM M BoeWify w ekor ncsrSng oteof o aiMtaod u_«Jf> cn«a, s*. ognomonlfci is., or Sown 
ooiiwf Inotfusleni noartlfg no poymon w ovefor sf (undo By no U»o -nodutoi, fid cmineia mud o»o bo 
•KP» d &y t Moond smear « ooorjscn. 

In COM no MeiMilo HWUBJn of of InoMsSoro born M Soo-wofy Of Sor sortfymg cfiaof a uinofUM by no •»* 
Nicfuogro, tlio cortbeoN m* ido Bo U(nod By 1 mooaO BfSeor of M erwaoi, 
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i«3vm *wne#f ~ “ ~ isnitrr^: cToe Cca^Crg Css* jSM« :M*wwm 20 Soaow! 

- 2 -Cc i ^%S 1 ^>/L- gM L&!XmMLA]MU & aSBSLM •!.. 


cl 


ol!i? CC! • , , jG^CTOn* — 

3 }G*whett*» (J *7^ O. 

!1 

1 

yp» 

1 

mmmmmm 

O MMHKum Siiar’c* |M»*«nvjr 3«iif'C* ifl«f*rrai* 
y >fc.nef»S' 'N«^ta m>«Ki 


iJ 

l 

£1 

5| jAif MMM.9, *£ 

— jinn 0*«. Only j 

13.13 inauil. Class*!. iS.I.C.i 


^jsvni T-Ii* tnc Siajmtm Aaa ±t\ . 

/’-TTl IK - 

^c>Aj~0~i <0 P^stsJJc rrj 
■ccttSv« »P(fX2.o^ Cffi 


— aa -a=a^ayii /^Q-r i~a, ,-ym 

Suiincss AOC!«» O w / 

TsUOno-.C 

*wid*ni AaflffM 

jTelSOha-.c 

AijociaiM W.m j*«igrt ol BuJinti* 

POS.I-30 Of Till* 

Utrjm 91 SireiSyrrieni 
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_ *«o« 01 Sst-atun Carot __ 

—" ‘ Peewof Ol P*c*r* 

Prim \| 

NoCflarg* I 

ChtfW i 

m«p 

WM Ca« Por 

Denver 

OMcmmofi Ol m im 0*oirt (Cm Cn*ca. P'ocnrcs 01 Loan*. Tran*feni. < Bc.> 

initial Oepaw 

1 

$i*i#m*ii C*«» iw 

JSBwai Clanil<:auon Gasyacivc 

|Typ* 


| |sc j jsCW | jsP j ]ns j jo j j»5L ! ]*C«ICN 

1 TKJ(. 

«C|M| 

SotcuH inMfue.ian* ana »*«*r*t upeuaa '«i»fr»i r.sin.c9on3 <1 any) J 

To flux cyici £tpo 
^,-fjr.. f 
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1 £-2i-iC85 13:55 


W«*»aC 3UW I -w 


ccR^mcn PisioumoNs 

STo^cmucg fkz^entsi Lim^TED 


of 


I, u trenixrt el _ _ . . .. 

« aswiaen c.-y »tV3K ax «W .ts untr Ms 8M s' Ms tSgFd c«a--«u 'tu t..<iA -Srt.y 

Mil Ma tarns s' Otosari o' lU sorsorsOon duly Ktopta Ma tstowns rwolueona ini Mai to# **tdussiti in m „ m »rM 

mdtftaet 


•naieuvto, 1st! HCh luOaMi'y Sl Tha Ekaaa MmhaBan Sorponion M ceoapta saso*!« is# taro 
haralnaftar n'amis # wdMduilly aa Ma •Sank’l So IX tasty a stilts*! as t saooaniy d Hi Mw«on ax 
re t» offlcari ml i$ans el tie Btfattur U IX taasy in. ml aa# s I mb hansy », aietata lo aom 
aoccunta or omar-asaa » census butorwi wW 9 k Sen into a wm iny o' Ma lundi sf Wi asrprjaw a hi 
tank aftrsar il Ha haal site* et * any Ktt brmonaa. V gursoata s' ran ntskuttena, lutaairy BUS wt my 
ootpwtson o' Kill# mm hm 10% o' Ma Kwta hartno orltoary wins pow in sanad Sractty a Ire&wtfy W 
Th* Quid umnaitm Corpcrsfien. 


BMCI.Y1B, Mat, uits M furtw ortm o' Mi tarns o' tatw. my fund • s' Mi oorporBon tiapoiltod m Fa 
tar^taluSMBtr'MSriw.iri.taar or Sta/paS any smalnl tent torso to Smattcon efsacka, notoa, mm, Ms o' 
arahanpa, tooaiXancaa, gnommuno:, auMertuSora, kSea, or sow Mtftmmn. salon. Homo or nanjcOorsa 
.(whatta waam or m m m) tor Ms payrssant or wrsifi' « Moray im mid*. B«r*s, drawn, usqM, Mortal 
or j»m on tasa* o' Mil corporator Oy anyone I'M* iMsamjiiMI HOT* leuw) r 




AH-f TmJo 0<tac.rotS ot tV» 5 gc&£ 7A<.*f 
ACco£oAnc 6 COiTH »TS rAA*-C>AT« 




7 


RWCH.VEO, MM #n tank la hwwsy auMoSiol to pay my awe's chtdt, nett. drMk Ml o' aufsanga, acSmunca, 
- unSanaMng, 111*8111*011, Mr, O' oBtar Ina'rumtfll, ordmarltans or mentality autos Ma&ualenifwtifOwwrMfl 

’ or oMannaa) or KIM my molt iMM', tlMH S' CtW^t V* IMS 8 naM Ml Wk Irem Ml poywa or my 
saw holm alMsut ingUiy H to Mi slreumMansn s' Mul, wlMdr(M{, Mmolir or Mimgi s' Mi ispsstsd sl mi 
_ p t to ta Si isan I dram to Ml ysm'toua' ortoar s' M pate 8 my HQitrp parpen, O' poyata to Fa tank or oMan tor mi 
account, or Nndmd In wymml o' nd MdMduM stilUMton, ml otaMm arum igiinii m msurH 8 Fa mi M 
Mi oorpo'illo't or In Ml rami of my o'fal' S' aomt o' Ml osrsontion M won. ml, M Ml spSon o' Mi tank, iwt 
H Ma account Ml not ba In smrft to Fa U imcunt s' wcM InaSumant, oVilrfMl. Imalar or snargi. 


WtOiVIO, Mm non o' Ml feSostog: (Ht NOTI ICLOW) 

f'“r Twia Ottacrott at rwi ^sctapnt-) (turuo in 
At-coioOucf. lo.Th ITS MAuonfir 

. rmCyu«icniaionbanii(o'M8sorsorillsntin'tMet,mltsla8«iiilti'Mplct!viiuMorltyloymiael,my 
ix as typaa o' butlniH MM or Mrougfl M Imk InMulMc M not Imtad to Mo Mhorty to; 

t. Borrow moray I'M obHln milt tor Mi ssrnmcr from Ml tank on my Nrmi ml to mala end daikar nstoa, 
drlltl. icoaotmcM. mmrunwTta o' Ouirvry, igmmmtl and my OOMr torjCM M Hi smeraOon thanfer. 
intudMi M IW Kntal to KeOscWa lor Mm o' srMk, In torn uiiimtofy 8 Mi tank. 

I. armt4cumytamMtoinmr;Mp«|M‘t'imdta!'y«UMCuniyfeinwwyoon«ndO'diialHoMUnad. 
Madia. Oof’da, ramimmi, Onto nsmaOia. aocountl, mortgifM, marchimEia, OWa-sWldra. wtnltouM noalpto 
•nd oOtar dooumami, Inaunnol goMM. aarttam, ml my iMir proowly no* or hmMtor IWd or Msrvra B Mia 
ooipo«on. wtm Ml luMonty to Wom, auign s' jumrtm my o' Ma am m Manama o' tort oowBion. 

J. Dnoount any OOa imhatka or my MOM kail Or MM ooroortlsn wWt Ul authonty to Inlona Ma uma in too 
nama o' Ml oorpcrtolon. 


MOTt: Irtaan 8 Ma aoaoM lOon Mi Waa only Inal Mi nimail s' omoan »no m ivModiad rnd Ma namti oofy o' oMw 
aumutial panorti. aa tor wcarcM 'Pnnaart, vtoa PnaMm, Ikmunr, Jskn Ooa, WMmt taa‘. aim inlioati aaany 
In wtwi mamar May In to hjc, la., my ma. my M. (oMOy. m.. ml my Mast to comblnaoon of tojnan. aa tor 
toEampta: ‘arm of aTtont mall ba m oBtoar*. 
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4 , WHndmw Iron fa B*nb find m«v< tet or twf« «n tta tun s JeBor b bim »r ;o or* or me* 
stu;rBK prvr-t fir? Of tl Kaimsrti find KwmiM an afar pmsofty Md b) «, afwflar Md u eoiUtfiraJ 
fificunty ar tof fifirauspiftd or Bf any a?*/ pyrpaM, 

a- Aufttrln fif'd IMS fa Sink a jyttemt a Mil to? ficsouni of Mt aorpo<Mon aeoia, banda md osar 
MaumM. 

a. Snfior ma ocnirddu wit* fa lie* or Ml sf «» aarperiMn Bf fa purenaia iM/v i« ef aafijn iM^t, 
*ftfar «wi or lorwd, fi»»aa and 4**»f {uMnbw. ineemnSM, tBdffid, fins afar fi^fwmsMj aftanj raw. 
find jM «ny find HI mmwdera Mafar wflttn af atMma*) to ch«r}« ereognti af w« eeraamsan udift fit lank 

in a c nnt c foft tftfifdwiffi 

7. tac.'* find a*Mf fil fi«;rSy and afar figrumfins, fkanoirfl iiatmana find afaf wears i«quf«d »y fa 
Bank in oannfiaaon »<fi »ny ofi fa Wfijcmj mm** l-b «m» faiKa va MW s( fill esrsafstsft, 

I. Entfif «« soar »)«*» ftS «t#i fa Sank w® iwpaa a wadiau ar unrttM, 'nefiudlnj bul ns to lurffl 

- i*atw ftoducafifdfi»a<r«Ms»tedV tannest, bam Sn* to Una maM **»*!« by fa tanks wswt«y«a#n,B 
fifwl my find fil «-»n44eaer«, ffiftilfi* br afar tewm fisnamauifid by men fidiwrwn ana B auctm «nd 

:: ._n*,w giifimmaa^ inrBmrtMfifi, narosl find rynw fioraananfs »!»«*? ftankn (bykrure *4 vs finuian tn 

- fidasnans Mgudnt (ufanaaean or Iranjaiofa (WMfar •mm of afantififij dsikarW MM btnkl fifi In men 
. - — lorn u may b* «i*»n>d by «ny of fa offietrt of Mr* «uttonj*8 pmona, fiuon fipetwf to bj wssnow by fa 
-■ t**cvSoe c< my loor laasram, guaranty, fndfimnfy a w»?fi. 

■ r - ‘ I. 0N« any fil'd tl inatvcSsna (wiatfar wrtun of dMnwSs) B ®«ff» of arfdd fiooovim S Wi wroeraaon »® 
— — fa Sank In ccnraebon M9i fifty af la Bfd go tn ; . 

if/-’ Nothing h*fBn oonuirad trail Ml Mi oofrorfidon, mrsujn is ofletn, tftptoywi or afar fiu#wn«d 
fifmfinlfiMi, Bam finlfirtng mo fiffHnanO oMrwlM lufwUfid at Irom untro fyough loan atttfffi, 
fimptoirfififi ar afar fiidhofljfidifioafidntfirwfilofa ttma »«dadftditloi»upan»ftiicBfa IfiftbaUfiffilSprodutfifi 
.find tfiTAbM B It audlorran, 

UtOLVlS, f* fa lau, at IMigniM dapotany of mu aowfifcn. bfi find hfiftby a nquadM, iiftnofiam 

find db»d!»d » rora tl snaas. mm, d*fs, biU ol otninfa. mcaou-et! und»ft*klnj», fiulBftutioni, aratfi, 

Of afar Irargnantt, ordta, lara of wntton IBinjaiBni Bf fa ffynaffl of ffifaBt ol monfiy »r»n m»s«, Bgrad. 

dawn, teofifUM, inddfMd » »v*n B n> wroanfanb ntft.fi on a «c«um(«) OmdudB( bul r» limffid la Bom 
dr#tm to fa inrtvidu«j war of ar mb b fifty mw or ptnoni »Bom rtra an rwraa tpaav faaon u Ujiar or 
dflnM ffaroaf or *nc dfllwr Kan »rt!«n irttrjrteri) »ian ttmns at puportinf B bur fa Batimta filgn.tlyaifii 


mu 




wvs tNi »mji b* irHJtW to hof«' «nd to cN^g* thti oerpertton tec iB iweh ohockl. ivsh, b't'to,' Win et 
mcfiingt, mo qtonou, undtdatonQi, twtheriuQori, wi#n, or otMr moVvfWM, ortort, ltdmi or written 
XMWSXXU thi poymort or tttMter o i morwy, ot W whom or by wb* m«tni tho «etuoi or 

pgfportod liolmUt lignaturt or it^nctuiti 9»r#0fl m«y MM boon thereto * lueh focilmBo lighitum or 
•igranjrM ftMmbto tho ttaWM from time to time Hied with the B*nk by the Itentvy or other o Weer of 

We o ofpor t bor t . 

*E$CLYiQ, thet the leoreury or my other offleer of Wi corportiion M tnt hereby it luthoHxed to certify to the 
Sink the rvemee or the present otticer* ot t.ti oorporaflon irvj other pertoni wVcmod to «^n tor it {irutoding bul not 
limited to penane to whom u«h aWoeri or luthertxed ponot* hese aeto gged toetr euthorhy) end the Oftee* 
rMpeobvef)) held by them, K eny, together with epectmerte af their ngnittmi, ihd to um of ery OhiftO* o< euihoftied 
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is-at-taaa \z-si ?tap-s*i ■a ~ 


sows* or </ aty haidOf st «ny lusts ems « kW 8 my ucfc tffistt. too tost ct km ctongo and too sd-m -J 
tty now Q fc« ml t* odteM nogtootosiy hold ay toons, It my ogotho; wsto ESKimsm a Hit t<$ nosing: and to* 
Ura m ind tanfey * tuMui # Isonct my eftoao, nessi. 8819, Mo 8 tesningo, ooaostwsoi, undotahinga, 
lutoertiossno, Man. or sew irsibMmontt, M*n, basso 8 inwuetlani (wrtttts 8 stoorwiM! 8 igmwrona « 
c8ar sawnsnti Kgrod ty try * ** 8 * ta a otllcon is nspoo! 8 whom K hm "eemod try luto 1 KrfSssio Of 
cortSsaoi a ay try rah aanv ?o m«o t«o wd ttma uiiM effisor a sad tfSbon n porssr. w*n 
nomas m too totogclng ■wo.'haw 

RMOUtW, to* too lutoortty gnw honundof mi bo doomod rmtet* md my md il «cu homunbor 
fartonsM pfltt » too bMsjji 8 toots moomsono u nonby raffltd IM uwm. 

MKUttB, not fa farm bo prempdy nathod in wrttng by Iho Socntiry ornwato* a mu st tit wpsrsSos 8 
toy ohonjf In toooo nocWani, mm nsbet to bo gnon a nan area a no sank to *Nea my e*»uri 8 hi 
eonoTsM may bo motntalrsod a Imss «f*ts my fodues a undo otfoatod by *M chongo .t ptwi tat ffi ton 
cMtoviboh, wd rot urtoi x hoi orttaiy nstatt nM »« to wising is « t wn»t»d to et to pursumoi 8 #s*m 
moosubcno, md tool unfl II not Kbutby K nosnnd lists nesoo md hu Md I isMMMblo npporuiSy to tst wgan 
mets natal it ih*ll So iisdansniflod *sto into Mmsou bom my oso K*wd a ItMty toduntd by it to continuing a 
oa In Surowmsd 8 two raoduSand, non fbwgh now awolubbnc rvry Ms* baas Tta&i 



I nUUTWM CEftoWY toot fan '4 M sravliton to too China a By-L»« a ton oomortSon IlmUng too pawn a 
too Boirt a Wrocton to bow to* (ongoing naeiuttom, im toll too urno in In sonfcmlty vdto too pranokm a 
ilk cutoas ind lyum. 

i nukTHM etsriifr fat sso towoni onioon 8 »a aitobOftsai ins too offttoo nssocSNoty laid by fans on » 
tottoM.i 



(16U1 


mi 


£m*aIo S<W*JC «4 

a 

■u 

a 

9 

H 

o>< 4 rcret 

IftN Cflwtai 

41 

OlitCTOe 

HOuitA«r at ta • StftAe rAAiCSi 

uiMi-eO M 

comFnwf $*uur*H.f 


a 



tn wrmeM WHEREOF, lh»n homrtj lot my hood at locntofy 8 too eowltton ini itlbod too caporoSt 
soot ton 13jaL___d«yi'— E*isaS££_«Ji- 



(CCRRORAr* (MU Tt#o 


•NOTE: in coo too Socnaty a a far ndenlng area 0 tutoaMK 
so tom toatojoueni martins too ptymoni v fonofos ot fmdi 
■tgnod by o ooocrid dffloos a too owpafodo n . 

in COM toi Milk i*sohtn a a InotnaRtono Hm too (ocnsay or otooi oomtysnj e«so< 4 tutoansod by too ibmo 
nosuw so, to* oontooai mm oioo bo Ugnod by » oooond effleo* « too eorpwotion. 


a olgn cnoca, taut, ognomonu. t«.. a tmnm 
I by too obosa nootwsion, toU costltieia mull i*o oo 
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to: Domestic Account Services 


Account Documentation Cover Memc 


Account Documentation Section 
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MEMORANDUM 


DATE: 

March 6. 1996 


TO: 

Pearlene Robinson Acct. Documentation 4 CMC/6 

A 


FROM: 

Brian M. Teitelbaum GPTS Customer Service 



4 CMC/20 


RE: 

Mahonia Ltd. # 2 Acct. # 949-2-603932 

1 

CC: 

Seth A. Brener 



Piease find attached a Corporate Resolution and Signatory List for Mahonia 
Ltd. # 2 Acct. # 949-2-601753. These documents are to be used to activate 
account # 949-2-603932- Mahonia Ltd. # 2. 


This account must be activated and opened today, March 6. 1996 in order to 
ensure account activity postings for March 7, 1996. 


If there are any questions, piease contact myself at CN 321-2663 or Seth A. 
Brener atCN 321-1439. 


Thank you. 
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‘ t#JOJ No. 028 ? 


CORMRATS RMOUTDON 8 

'• « a mRHovi.^ u>m, 7 ^°i'iii-ii. M r ! iii t i..iij ' ~ , 

a Jerocribcn auly oromssd m3 wasing umaTno at ^ra^gagrTl a** ^ ~ noxby ur. 

sal So Sot-3 d Cfitcon d u)a asrsoSoi Oyly uSs^iij fa idbwSf? fwduttra m3 sai iu* rwauton ti now In Ml km 
ioa iifoa: 


•8l»0t,VILSi IMS <ao*i WMMSsiy a T>a OMm MmSann Caye/man that lawsu sikvj (it* ptin; 
raratntrtar rtfttrtd io SocSvk3u»J!y a Sa “3mk' i* m 3 horoiy'a eookjn**! u t sipo mi/y a 34 nmaaekan m3 
ma sa affowi m3 tjmti d rrt owyerrSon 8 * ms larofy in, ms **» a Sam hoioey u. imhMiaS lo own 
•eectm a Wamnu a omsuai bwiratj wto sa fcrx m3 a Wee*! my ai KM tursd a wi c® 3 ox 3 * h M 
Smk neat a IU Iat3 ottw alia y a Sa Swann. Asr yursstM 3Ha iwavtoa, Waiamy kmji nxm, my 
aorscrCSon a xiltt IT SO San SC’S a 34 lAmw Haring artlnmy 'tOJnj yewor IX e-na3 etftr.v a '«.'» ify s 
Tra JJau htwf Cassrsoar 


MWIYSB, (M, urdl Ih* lursar erdoi a Sill Soma a BSfKsen, my hinSb a Wi royermen iajcuws in in« 
S*n» io uAjaa a vrtfdf**!. im*V a aa-go M my 9m« m3 Item Sim a Sn» ufon ahoaki, ratw, onm, nm a 
«=tarv«. txosUnaM, onWrtiiSrgi, artncrtxtfsra, Sa*o, a af* Inosvmms, own, Ium a hatvscm 
(wtafar *?ts»n a edaroai) la 9» fay-nan a wsm a merwy own irafi, 3f las, 3f*«n. icsosaa. Insccad 
«jnsrt«Mn 3 »dNjatraasS 3 A 8 ymyaatfM!e<ia*Vs',(UI)*?Tll|uyo 


Any Tuan BitacToOS ot TVS' Ssc/l£7Aif g £3 

AotoiaAmefi tuiTn ITS (ViAo&ATZ. ^ 


'-'’■'I- 77 i’S 

“■* ■ CO *• •' 

ilSCWlBt »m M B*nX '4 hmtiy W my such a**, nttt, tnK as a i*shmf»r«tt«amMs 

ur&raMn}, whaiMSon, !•«*, » cew inunjiMot vtara Sun a tooM my was inovesSw* r*Ni^f weajJ 
« satxnM*) a «fl»d my mas wsttwal. ymrtr a efsmji m3 me a nctho t* umi trtm 9a >»y*4 a my 
-«whc«*r»»*ttsn 3 tl 7 u S fa aromatmcM a !»*o*, nflWwm tiny* aavuf* « Ja aaooiBcn a la 
srte» 44 « tvsn K (Sawn a »a InofySiva awr a a s*S3 a my stgnlrs ?m»n, a as>«a a Sa Bm* a afan Sw a > 
taxons, a amcSmM In stye art a N« iraM3u»J a>*»aio% ma »ta3af (ran tfiVas m maMnl a sa sum a 
m»i»pOf*9on»a»>#n*Mamyata»< a »«*« a W» e*l»nr6en s* i«Mn3, a Sa S8*ai « ua Smi, Mn 
if «* ioxort (Ml aa la In a«Jt a fa lul mawrt a men sasvnart, *Widr»*«J, sm«)«i a ssanja. 


MSOtSilO, Sal «* a sa Me*Srs: (UJ HCTt JlifiW) 

Bwy Two O’facT 0 « e( TVS 8 *cti mi-l Atotrs . iu 
ACtetoAMC* Lo>T h (T8 AnAnoATT 

a laiaty ivtsonlus on S*M« a na aoiyontan » fmaAM, me lo Itt mpoeSw lufartty a Srniid, my 

m 3 m ryj« a am/au »i(h « !hrec«A Sa Sir* IndtOlms as nei Imiaa a Ja nAhotty to: w 

I, Sonew irway m3 ettun «3K ky ss* ecnamnim (wn fil Smken my immj m3 So nuki m3 iilM/ neui, 

lecoftmcM, iMVaranu a {urnmfy, tyoorar.a m3 my 38* otsyjsoa a !Hi aaysnscn '8*-r3i, 
indudlns art na «mn»3 » mdiwSoa xy auin a orXrt. In term uliiuxry so Sa task. 

J. Oimi »etr!>y 'manta In moky aoOo* a m3 iallvv, u HtuSy 3/mm»y Kronoio-nxOi ctniiro-s. 

stecki. bond* Irawnara, an* nctktUt, txotna, /ra/ftpn. rr*Kt*r*t\u, ano-a-s»3lnfl, wH*H itctlaa 
m3 an* soojmon, Innnnea sab«, c»rtSo«i»t m3 my oifaf aworty new w Sanesur had er Vicno-^ a f ji 
c3iaK«seA,w»ihjJnrthaitytoln3ay«, 100150 a jummsoe my a Sa UMSi'Sa ana airti nmiw. 

3. Koeoum my Wi iweMtle a my ptaa >at8 Sy all ecrpcnnai yrtSs lull urtSerty so InSayo oa una in Sa 
nvra a SSi eoyocoJJon, 


HCT3: I lain M Sa temu 1070 sa ss»» inly (ncs sa nmy«) a en'cmt wM mi iuve/U>3 m3 Sa ntrai a«y a :•-• 
urtfortitS seneno, u ia eunvie: ’kmisint Vco PmiOirt. Tniiurv, Jenn Sw, ¥»!/* AW, Alto Imfooti 
In wlvrt minnw say mo 10 Wy*., t,i„ my ora, my ve, loWy, no., m3 my woelol eomanwon a monni. a 
■omnplo: 'ora a whom that bo an ertteoA, 
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i© no .023 P .C 


4, Wlff^fiw frem ha San* and gha raoolgl lop Of iudwja lha San* to daWer a tatrsr sMo ona of rmn 
.daHgnaiM parts'f, ary et I* dasumaitu md ikuMIm er cfli4( Precarry Paid Py It, wraiha., he'4 u ctfaufii 
oacurtty it tor lafffcaipirg or tof any e*har purpeas. 

5. Autfartjt and •«»«« IN Sir* to purdMoo et Mil tor iccoum et Mo oorpcnaon «tasu, ysnu u< eihar 
MCUrltSM, 

a. Snta< wo cswacta wim f» San* on tahih el ini tKi'iKffcf hw purehait and 1 or uia citofaigAuchanoi 
ohhar bc! of forward. ciaeuto mi da!w guannPaa. intoamnWai. ptadgu, v4 othar agraafnanta ,vi:rg jwta. 
Bfd gha lily and HI Iniwsocra (wflaWar wmin of oPtarwtio) to chiiga iceeunli of Wi ewpsrncn w)ih hi Sank 
Vt ecnnacdon ihMwith. 

?. taacuu ltd d*»*r ill a*ajflry ind etlw igraamanu, fnanang Hartmann md etm pa am raguead ty j>o 
Sara in ecnnaeSon with any ofta branding minora and US Iharoto lha ittl el tola o«ertilen, 

I. Emor into oawf ograamaitli with !ha Sir* with mpaei la prcduert Of tanncai, including Put net Mao lo hrdi 
Mntfaf producM and McorMao curtsy aanhcaa, from Pm a to lima made twlatto 5y lha San* lo Ml tutu HJen, la 
affect any and IS traniaeosns, rtmlafi or ithof iMor* ocrtampiaiwp ty wch ap >*-*»-. in© lo skuii mo 
salhaf gui/amioi, WJamnllita, piadgai ind outer agraemena rtlajng thartto, preluding tut na iwu« a 
agreatranlt ragt/ding wthentSeattsn of Initrvcoera Iwhatiaf wrttlin Of ethannaa) delherad a ha Urk\ HI In Rah 
torn u fray N ippfctad ty my of ha offices Of o»ik auMtftowO pesena, wen jpcretai a to rndanead py lha 
oxecutfcn ol any luch agsemeni, guaranty, IndamWry or piadgi. 

I. Qivo any ino ill inaovcsona [wftaiNf whiten of otnanoao) » or I'll or pmdll tceounu a ihli cofpofiiiofi’witn 
mo San* a eermaeSon with any a lha leiasctns. 

Noetins haftfn oomalnao maJ Sms Mi corpofiaom, ihreos* ha ottieaa, amoSyaai « Br.w utnohud 
raonaaniasnai, from mllftnj Wo lonomana oOMfwaa iuffc<u« « l»m iaaantsnj avoujli tvefl oWom. 
omptoyoM or oehtf authoftud rap r aia nUl iyai a lha Una ind eeromora upon which To Sar* than IS pioductt 
end aardcaa to S eintomafl, 

SESQLVSS, too! lha Sank, u OtalpnalaO Speahary a Ml ecfpafiscn, to ind huaby » fapuillad, luthcftlad 
and dliadtad to hcna il ehroSa, noua, Praha, SSi a ocNn«a. wotfsixii undanahWii, luihatusoni, Shan, 
or ahar IroMmanli, cnjaa, Sami et wnttan imoudUcni te lha paymant et uanilar el meniy whan moda. a qnad, 
pnwn, moaptad, irBoraod Of ghan In Mo corpofiponi namo on S tcodufflli) (Wtoudlng Pul net Mild lo moaa 
drawn Is na Indvldual erdar pi or paid to any parson u pawcm whoaa mma pr namai ipeatr lhanon u Ugnar or 
lignam thai*^ or who dalhar lueh wrttm IrairuSioni) whan Paahnj or purporting to to V M toeWTiS HghHUiaft) 




iri tb4 B*nK iftiJl lo horot *ni to cft*/g« W* wrpc/iflen •» »woh efticio. mm, trite, WH of 

eeetan?*. occtpUnoM, undortAWn^i. tuihortuttoni, Itflift. ot ciMr iwWmona, ort«r», him* or wrmtfl 
girting n* jsoymonl V trvtator of money, fogartl*** c< hy wftem V by »m*l mow W irtutl or 
purporiid Ifcalmlli ligntcu^ w ^gftiha»» ff»c»oo mty boon ihtx*l iNmHO tf lurt UealmIJo lijhHuri oc 
liyuaur** rmm^i ihi faetlente ipidmin* from llmo » Umo llliO wfth M ty Vx BoeriUby or oiMf eflioo f of 
fill aofporxacfl. 

RtWWEO, tho $*e«ury or oUw officer of Wi carporufor bo Mrtby U lyrhoriitd » oontly n fht 
Bo/ j« thi Atmri « ir* ?n*ofrt efflaor* of ihfai co/poaflon *rd a Tat ot/hwizod te *ign for n prx4y«srg tut not 
Umhid te porter* » *t»m lueft offio*r» pr owthefliKi pr*om )um ittegoted teot/ tutTteftrjr) i/id ff* offlcoi 
W 4 by teoma K *ft* tegtBter <Mth tp«cfm«M at shot? »»grv«iurv, orte te too c# my eftengo of outheHj «d 
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«f d any to**' S any «veh cffiat « node.™ el ary ausf oflieai, S'* feel a lues sand# ms ia ..m*, ^ 
' any iMrftosn and V* dffiOM *«««W>y !»W By Sam. * My ssafai *f- WKlnana d fan tajnatji** - tn j t» 
*#nSc Sa and lansy H aMtediad B tew iffy ohtxt, teal. trite, BB!i d s.stenji. ieapii-cM, und*te»Jri» 
iwhertsBJSM. Bn*™, or O0a» lnmm*ftts, Men, tera or Iniiiuewne {ywoM « ofanrfu) j? umnanti er 
ofay teojmsna «diad By any nt* BBSs# or Steum in ittpaet el stem It I'M imNtd My rjeh crStew » 
sMltetu or By any inch »w with fa um* Sm Md »»*« u 8 Mid site*t s utd tftaa « p*r*on wen 
ivurad m Sa toradSnd r»*Suter». 

KliCCYtO, Bui sa tufodty 8S»n h*r»urd4i than b* Stern nvoasBvi Md My in *u m tnrrmter 
ptterTM offer a »a nug) S Sau mak-doni Mi Mrtey rtffad and ifprve*s. 

BS&OWIS, r.d Ba S*«* t* fremedy nettled In wrung By Ba SBdflrtary w wy ediar cltear s dl* c< 

My efune* In saw imcMcm, web teSa a a jten » lion offlaa d Bn# Sana in whlen My «mi d fu 
ca-pcneJon may Be iNimurad er trerri wrMff, any srsmn » mva iffaeiad By men i* =re*>ic«d to mu 
wpcraten, Md Bai ura* * hai KlutJy raeaMed Kail tool In wiW fly « « aufaffaad B as in puauire# S a*** 
maelttSeya, Md tffai undt K hM tetwBy M wcelvw nan ncftoa lidkukUl niMrutl* toftruri ty to aa uow 
aoeh node* H ahill Be iwsmsted and aMdntffrkM tom MyBaa tttlwdeillaa»Ty!niun»dBy>ty'ttrtnuw a 
ad In p unutne# d 9a« ra»en.ilera, r-en ffcud* ff*w .•aecfutena may Km Been changed. 


! PUSTHSH OERTIBY #1* Bam a ra prevlian In sa Clans or ly.u«a d IN» MpeaBen Imsna ya pa«i S 
m* trove ft eimcori »f«B* feoddre maoMtev, and 'Ml fa u.na an In tenlernyry nim m* ^kiea a 
ltd CMrtu ind lyt»n. 

I WRTOIH 6tKm Baifa smart edlan SBte asasiewi indfaeffist* nis#dMlyM«BySam w u 
Wk>n.: 

tasMi mt = 

£ic«nto dinac.y Jlo u « *4 o'Mtrot — ' 

t an i-ai-ia jam s.s *1 omesTel ^ 

nootnuf jt-oa. SitierniiCi u«ite» M tonnfnuY 4iddLfmA-Y v- , : .- 


u 



•HCTS: In d*a* 8a Sasmayy v SSar i»«rt(n 9 rules a unhwuad a Sen elacxi. .netay, aemmanla, vs., y oBanna* 
eaSyai Vatnaitonj suydin* Bn ptynant w faafs d hjndi df fa iccmi madudon, Bia Mrtftcai* mu« aiae or 
aiyrad By a aaccrd octs si Ba cBcsmoi. 

In c#a« fa taealmld UfcMin d u IntwcSena horn Ba iMmUfy or alar csSfylne ateai U auiteMad By sa Ux*o 
mdsfion. Si's nrtfeea mu« tlaa M Sf nad By I Mdeni steal d fa espeialicr. 
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Mm pt in p*»cr«»vte**rft*»^OT&n«rfa<?*« ft*!*"* **gtt otivw V*fruetfw< w 
wiM # fefthm tfw N 1 U M in a**rt. TN OMomr aeXrc*+4Qm ef in Ae»«unt CantfWVem »*J 

Ww ** rWgUttMT* KV* Jfife la n MCOUflt M Nryty ^fN t*t ll VatNOltam m ITMKWt *S*I a 
<tfy«K»d bT wc« A«Muni eandMora &nd PiM « v< Pmtfjr.or* * »*K1 iwiiwwilm*, 

Und* IN arnni «t pvjuiy, vf «•<% (tt thit IN nnMr »h*wr* *> iN» f*»n H our oottmj lUfayw yamflfcttvsrt 
flua»br IN (I) Ml m 4ft w w&^ct l* UdWp «ANr tww w« ta* am ban wOfW www 

WB^tct t« um» mhhomr* m t rm* o( i ft«*» to mart &3 worm or «M4n«. or mo IWnna I*v4m hM 

r«aiMui)Mt»f anMbn^K^Mlbbacai^vflNvoMins. piy«uir»awl>NKi«k«anjp»«vv«tfV^. vpueutbw 
»•* !Nt iut« you v« net I M HMil* VMM*en r**< tor MtH) 
tn» account * na viN>or«Ho bwi on ira boob o<g «_C* — uymno* UN, u.a. 
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mabonia n 


We, the Subscribers to the Memorandum ef Association of the Company named above, In 
accordance with Article 99 a t the Company 4 * Article* of Association, hereby appoint the 
following as the First Directors, of the Csmpey: 

terCttfelP 

Richard Francis Valov Jeur»e ' - - ■ 



Far tad on behalf of 
LIVELY LIMITED 



Dated this, 24* day of November 1999 




mi 
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>CAisC ?«Lh it UBn i >-*J 

C2aximi) ixtbact c? resolvtions of the bo abb of dibectobs 

OF iai COMPANY 


A>. a.’ r^ ^g, 

IT WAS RESOLVED ta open atai. »c» qat styled "Msfebnf* 3 UBSMT'njaTBf 
Chase Msniaann 3«ak Wa "Bulk" 3 sad tint fee Busk be appointed as talcs: to fee Company 
and eta an aseeast he opened with the Bade passant to Use sans of ta account opening fens . 

TT WAS rURTJSS gSSQLVED uibllsvn:> 

(a:) td pass ta r aactan s n s set am in ta aneeant optaag tarn eta tat each tesekniona 

be deemed to flats. » tan of fees* Mins'-w; ta! 

P>) tat ta Company adopt ta sigstag pewesi aed sufecritie* set ant la fee*Mst 2 ant 
A Co. StsadsdSigssaiy List*, as shall be vartafism ana to lima, to operas ta 
Cctajnmy's.b^sccosats SBboSsirsffee Company, end i espy afia 'Mbinat 
Jt Co. Standard Signatory Ust” etarenily is fere* dstedpoaber 1 99S iaitslled by 
the Chairman fee idMOficatjon, is sttaaked ta feeaa Minnas; ini 

fei felt ay Director fed ta SecteSay bo sutbafeed to ccmpfee arid siga.fes aesotat 
opening ibsa to give afiest to ferae Sesolnnots. 

Sffaasary iiati ■ 

For. the trapeses of administering the affaire of fee Company fea signatory list refewd 
to in .the .psecadtog. paragraphs shall be fee list of signatories knows and referred. to. IS fee 
"Msfeant A Co. Standard otgnatary List"*, aa shall be varied from tan* ta rime.* 


I eerily ta above to be atnta smi cones; copy of 
fee Essoiotioss of fee Director! passed on fen 
day of St? November, 1599 


SENATE 

MAB011531 


Signature Vsrifred Syt 
Q^0>A-a_A-' f^Wv— d . 

: (P~ y ■ \ 


„Bte 

Sated: 2o MWtouiko- 

" i bl b 
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Mouiant & Co. - 

7' j " trwCcmptny Savjea w 
Mourant du jsune. A^vocafts. Solicitors k Notaries Public 



y 



.. v . Msumot * Ca. 

PO. to 1 If. 12 <5rt*wn* Sgw Ju Hell*. Jmh, je* IPX Oimsti Islands 

Ttf*pM<U- (SI iW) 435CCB Fi«lJ>it«.^n334} 659503 . .. SENATE 

J*i»r*aiic*at DH/llif .Ttleahaaf: «H-I5l4 8C9CC0 Ficilmtle <44-1534 609353 MAH 01 1532 
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FvmviiM mo snisnusi vmtactions suehasjlting deposits, and fransfwi bttneen accounts m iha ume name an designation 
and mt trtvcMngpaymaiHjway io third panties: any one A a* 3 signatory; 

?ar ait other paymmss, dtih*r(es a/scrip and any sssunitmanu, jigneuniu required art:- 

Fvamemn*?*:' SCO '- on , 

for ttjvrvaieal cvmntty) 0,006 ■ J : any o>* A or &^i$eatary : 

CO.S 0 Q any run Aar 3 signatories; I 

Far amounts exceeding: 00,000 • ?-• * '' any. ana A or 3 signatory; 

{» mpttvals# svrrtncy) . PLUSa^A signatonj. SENATE 
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fp%t CORPOW5e 480I NTERNATICTiAiy® 1 “"' ' 


_ New Chase Relationship 


'£ Eating RelationshipJNew legal Entity 


,_ §35^«^*j2?\st ■'>&% 

ORPORATEACCCU^gETU P FORM* ' 

^QE«stingUqai Entity , 


ACCOUNT MAiNTENANC&BANK STATEMENT INFORMATION 


Account#: '323874541 

Account fifie:_(3S Characiermaximufnj '”” 

vtAHONIA II LIMITED 


Address: ' ’”' ’ 

14Q Gas! 4Sth Street 

Immediate Parent Name/Accolint/CAS !D Number ’ 
Mahonia Limited/004?498Q08 


Starter Kit • j Yes |s7no 

. ^9999999 Toec 19S3 ' 

xl^^J^OistdmerLegal Name:”'””'"''""'” "’ ~~ 1 ' 

Mahoma I! Limited 

~ ,r ?^ ~ " State/Coiirtry' " "'ZIP:'" ' 


CltSoTAisnSo n: . ' " 

Daniel Lennon 

7“a>r T '" 

New York 

Ultimate Parent Name/Account / CAS ID Number 
Mahoma Umited/004 7498008 


PORTFOLIO MANAGEMENT/COOES ~ 


CASIO: QQ755573Q8 

UCN: 003592715000 j 

GCR- : 5Y66810I ,U- 

8AC: j 6631 vjj& 

.R&AC: .6681 . L 

Compietod by FMA 

Completed by PMA 

Completed by PWA 

Completed by GCE> r ~ ; r 

CamptefetS by PMA ji 


OFF CODE: 001 
Completed by Risk Man,t$©j- 


INDUSTRY: SECURITIES 3RCK 


CSO SERVICE ASSISTANT# 880002 v/ 
Rtrrtawed sy: pma Joyce Slater 


CSS;" 


v: CAA BILLING INFORMATION 


is this the MAIN? ■ 


<V . 


fl 





‘Service plan: j CPOONA 

Same As account.# 949-2-603932 

Overdraft Charges 

; ama->W \/zaa 

Owrdmft.mier *. 
jTPrtme *2 “EwapHonOO: '7 

* Rafar & Overdraft Serves Plan MaTrx. ** If other man pnme * 2. requites PmdwZ Management appmva/: ' -C ... 

New Right of Offset (ROC) Group? v*; f^YES- £7NO . * * 
IP YES. DOCUMENTATION MUST 3E ATTACHED , ' 

Unk to RCO Group? . Q YES Group # . 

; v ": '•q-nq * ’ ■’* “ - 


Additional bank statement address7 j YES j^NO 


BANK STATEMENT PROCESSING 


~-j C/O or Attention:~T~ 


Debit Credit Advice’s: .. ' ^ YftS| P <ifaut t) •. [^Suppress 

(paper a av/ca included fir tfie ODA Paper Statement Mailing} 

Statement Cycle:. : i&- : C 0 ® 3 * -. . .. P Weekly (Specify Day) . 

Statement Suppressiorii^UCsPStataments Only* ' l Check Truncation Oeiy— .J-A-v 
Statement Plus (Diskette):'" {""Yes ' ' Q No — 


_Both Agreement Sent: 


i- E 


Yes Q No 


‘Statement Suppression agreement required. 


**Check Truncation agreement required. 
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Job number: 

Region: 

Account Number: 
Account Name: 

Tier: 

Relationship Manager: 
TMO: 

Client Service Officer: 
Client Oeiivery Agent: 
Job in Operations**: 


23252 
New York 
323874541 
MAHONIA II LIMITED 
GOLD 

Justine Aron 
Justine Aron 
Justine Aron 
Kina Battle 

Ql-DEC-1999 02:58 PM 




Implementation Type: 
Quantity of Service: 

# of Accounts: 


Aj»lgned'ToV^s-^H : -.r'.::--' 

■cPafcaitf/^JastV^fc^ -- 
Thomas, Yvonne SI 

Requires QA/QC Step: 



nishYour 

wlgnmentf**}: 


Comments from CSO: 
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SCAjaC NIA H LI>u i ibvf 

cEimyrra extract a? astsoumoNS of tie board of directors 

OF THE COMPANY 


•3asSIag-A5raagsm»ai»: 

IT WAS RESOLVED to ceor » FsoSt jooot« styled "Msfetali H UeSsT fh&lSa 
Diaae MiaiuptX&Btsk (She "3*ftk") Md tat tic Basis be sppoisad si battksss to fia Csaysny 
ana list in icsepnt be opened with the Ssek pstwuent to the teens sT the secauni opening fonn, 

IT WAS FURTHER RESOLVED « foilowif - 

- " ■ ’ 7 a) ia-psss tos .*3*SiiS5GTiS set out in the aeccvasi ^ yefi i r. S tosss saa that such reseknaens 

be ds^med to fens. • ear: e£ toese Misuits; 3=4 

(bj tiui to# Company adept toe signing powtz i and adheritiaa aet out in toa "Msurac* 
£ Co. Stesdod Signatory list’. « shaSI be varied &ca ttaa.tt tone, to cpsrara tos 
Ccnapaay'^bsak accsuass sa behiif 5 ? too Company, sad a espy -;f the '^tuiii’aai 
Jt Co. Standard Signatory Lirt !! currently in force dated October 1 $59 initialled by 
toe Chairman for ideatificaties, Is aoaehed to these Miritoesl and 

(e) ' that any Director and toe Scssctay be authorised to «s3*3t£to and. agaihs account 
opening, Sara. to give egbet to toere Rcsclchccs. 

Sijacitoyy list: 

Far the mspeses of administering toe affairs of toe Company toe signatory list refe rre d 
to in .the preceding paragraphs shall be toe list of sigsatorise knot's and .ie£3r*d-t& « toa 
: ‘MoSf5Er ah Co. Stossyd Signatory List", as aha;] sa varied from tone- to -time.’ 



I oeraiy too afeevn to be i tre* lid corrsst copy of 
•1 ’’toe : 3£eaeiutiaM of dieTJxrictora passed an the 
day cf^O* Novesiber. 1595 


Signature Verified by; 
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MAHCNU a MMJTEB 


I Tfce, the Subscribers to the Memorandum of Aasixiatian of the Company earned above, in 

j accordance with Ariel* 59 of the Company 1 * Ariel** of Association, hereby appoint the 

! tbl’owiBj as the Firat Directors of the CsEspeyt 

j • IftCnHstSntee ; . - t 

1 ' Richard Fisaeis Vaipy Jaune • - ~ 



Dated this.24 4 day of November: 


1599 



" ' SENATE 
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Vi&KMi JtesaJiT) ontiwsSi aatsssd O jogs. tyissW - •» *"•&* «* ^ iss^s; a^arsja 

■fcgtV J— «, - rn t MB8pg««gia5a«8g»telKB53«lgBKfat?8?aAt»iHt»lSwftS«^».M < tBag«r}-K»8a@<te<iS8tateSiic.«g: 

wSiatmm* «*»**! *SSS» 0) «ta AaiwiaS Csspi»S«»rASn to» wiftas U bummi g)fcmag»«aa * 

M *rrr^ ^w i -Yt rT’T" 8 ) W*** g * irr — "' — *— *» ,lm ' f H! *‘ ' ss 5 TCi *i (3) j?r:. 

sss *i sfaSsirf w SrtV •» ksf* » w» tdfMaswBstSHi, lmMisg.\ss sa Stated s, to J^ams. 
WK „ iiawii if fa* *t *«. rsassfes * t&srtU*w« trait, * tSstnrfss, Hilmam- wd'-'i fc« * f« 5 s*r « osySer 

S«* £.3S*t>ess8if*>C^eito rj«w»<»"5- 



Ssss a SBBfc?»uita«sil » imv! to teas, JtomA * to b4k«, or iii«a tossy JSSSS sr'jy:=s* K si* 

japsutM * I m i« af la^aiass suiraji uss nictaiii if to afesa! T fa is si if iBicstst* a to 

topijifaitrtoinmA 
a. Saaa a.aoias ^sa 


«w aitecag. ______„ (WSWY mu =» mbs a? 5SVSU43.) *u; Safeael 5a Si* si .*& 

ordatotainaKK sjm Siosscab? ! w*w. m“m a sa^ik (’•Sawst CirtB4Jun.MBl4(!i«*»MiBk«tl»iad lUasin or nidi 
jrtfiltail HjSiWy 1U Mill to* «J iitoMMM * it HAang! if ilfSKSSSi. 

;. giaraunl Slfttifcttm. T Mo artffcsa »fli acorn it Jill tel Bd (SKI uB is StHs lo.uuty *»**» »isto* foam Js }j 
2*mnw w»«as* if s/lX/Oi in SfiiSo*s,_ss S So Joss saj ots-Sssniy *»«N to! im seSrMa a a oSitotaii test jassso 
dsasSrfjKSSSsstoMtSawsfSMCsafeatfSrsBSfiots sf 4« OERraf l»«i Jssi fejy itead bi wtfetsi W 

-Hint ft tea w*& As 


teoiihSte l~ fit it _a=aira,*. f-*-*i >»aa 

Ssaiggg tesai "SST .■•■,, ■. t-o: 


^ iss4s»ia^S 




* ta w ^ Tte M r aauajSi 




Signiture Vst iiiadi by: 



taflSof 


38KM «••!» 
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Summary of Proposed Transaction Approval Process (TAP) Policy Revisions 

Organizational 

• Eliminate CEO/COO designation by consolidating authority with ENE OOC as a result of Joe Sutton’ s 
departure 

• Update authority delegations to Business Group Heads as a result of organizational changes effective 
November 8, 2000. 

Authority Limits 

• Increase monetary threshold for transactions subject to TAP from $500K to $2.5 MM. 

• Increase authority of business group heads from $5 million to $10 million and the authority of the ENE OOC 
from $75 to $100 million subject to continued post approval review by ENE BOD. 

Non-Conforming Definition 

• Transactions will be deemed Non-Conforming if the DASH indicates “Returns Below Capital Price” or “Do 
Not Proceed” 

• Transactions “Below Capital Price” can be approved by the ENE OOC if < $100 million 

Imbedded Financing and Pre-Pays 

• Added separate approval process (E-DASH) for certain prepays and embedded financing in commodity 
transactions. 

• Transactions falling outside the E-DASH approval process will remain subject to the Transaction Approval 
Process. 

ECa0000O6823 
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Proposed Gas Storage Monetization Structure 


ECp000055406 
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Proposed Gas Storage Monetization Structure 


• Transaction Steps: 

- Customer would enter into a physical gas sales transaction with the Physical 
Counter-party 

• The Physical Counter-party would preferably be a third-party entity that could enter into 
physical transactions (i.e., Chase) or could be Enron in certain circumstances 

• The amount of gas would be based upon the engineer’s study of “removable base gas” 

• The Customer would be paid based upon a current negotiated market price 

• The Physical Counter-party would have the option to remove the gas over a specified 
term (but would be required to remove the gas by the end of the term) 

- Customer would also enter into a Pressurization Agreement with a third-party 
entity, SPV, to provide pressurization services over a specified period of time 

• The pressurization fee would cover the debt and equity of the SPV as well as the required 
returns to each entity 

• The SPV would have the option to utilize existing gas based upon current contractual 
structures or to utilize their own gas for the service 

- Physical Counter-party would enter in to an offsetting contract for the base gas 
with a Related Entity 

• The Related Entity is a shell-company utilized by the banks (Chase) to flow physical 
transactions through 


ECp000055407 
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Proposed Gas Storage Monetization Structure 


• Transaction Steps: 

- Related Entity enters into a physical transaction with SPY that is identical with the 
Physical Counter-party deal 

- SPY, which is created through a 97% debt/3% equity structure, utilizes their initial 
capital funds to purchase the physical gas transaction with Related Entity 

• SPY will receive monthly pressurization fees from the Customer (which will be used to 
repay the equity and debt) 

• Equity of SPY must hedge their commodity risk with a party other than Enron in order to 
be considered true “third-party equity” 

• At the end of the deal, SPV will enter into a new contract with the Customer to sell “new” 
base gas for the storage 


ECp000055408 
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Proposed Gas Storage Monetization Structure 


Potential Issues: 

- Transaction costs with structure 

- Sale opinion with Physical Counter-party 

- SPV outsourcing storage services (possibility of Bridgeline) 

- Executory contract between Customer and SPV 

- Enron’ s fee (not accrual) 

• Ability of Enron to be Physical Counter-party 

- Seasonality and customer issues of storage entity 


ECp00005540S 
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Potential Issues: 

1. Leasing Issues 

• Determination from a client standpoint that the sale and service agreement is not treated as a 
lease, but rather a true sale 

a. Base gas is treated as real estate in financial statements 

b. Storage company responsible for maintaining base gas and associated insurance 

c. Ability to withdraw gas and NOT have storage unusable 

• Possibility for SAS 50 letter 

2. Engineering Report 

• Must determine that the pad gas (not working gas) can physically be removed without 
affecting the viability of the storage facility 

a. Understand cost and timing implications of removing gas (i.e., any additional 
compression required) 

3 . Market standard for Pressurization Fee 

• Review of services agreement 

• Ability of SPV to support services agreement for the third party 

4. Specific Withdrawal Schedule 

• Provision must detail specific timing of when pad gas will be withdrawn with possible 
penalties for delays 

• Ability to “exchange” gas at end of deal - will be entered into after the original deal 

5. Demand Charge 

• Ability to take into consideration the backwardation of gas prices 

• Hard to establish as “market” for accounting purposes 

6. Equity participation can not be hedged through the SPV or Enron (i.e., must have both credit and 
commodity risk) 

7. Enron’s fees 

• Earn through swap (ability to mark) 

• Pull fees out of SPV (documentation issue) 

• Impact to price of gas in transaction 

• Joint venture with Enron holding 50% (equity interest return) 

8. Tax Impacts of Monetization (Rhett J) 


Possible Banks: 

1. Bank of America 

2. Fleet First Boston (Jim McBride) 

3. First Union (Paul Riddle) 

4. RBS (Kevin Howard) 

5. Bank One 

6. Citibank 


ECpQ00055323 
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Bank Issues/Requirements: 

1. Initial deal size versus total anticipated deals 

• Ability to add other deals (but not obligation) 

2. Credit quality of storage entities 

• Bridgeline 

• National Fuels - A- 

• Performance guarantee of ultimate parent 

3. Fees required: 

• Commitment fee 

• Upfront fee 

• Legal fees 

4. Equity participation (3% requirement) 

• Return required 

• Hold period 

• Tax consequences 

5. Timing and average life of transaction 

6. Enron capacity and/or other deals in the pipeline 


Bank Proposal: 

1 . Brief description of transaction - monetization of storage base gas 

• Purchase of base gas by SPV in return for (1) monthly future payments from the Storage 
Company, and (2) withdrawl and sale of actual based gas in specified time frame 

2. Facility size: 

• Currently have one transaction anticipated to be approximately $ 1 5 million in total 

• Have other potential deals in the “pipeline” 

• Facility size could be up to $75 million in total 

3. Facility structure: 

• Rather than have a full commitment for the entire proposed $75 million, have an agreement 
with bank that they will receive a “first look” at the potential deals in return for possible 
financing under agreed upon terms (no commitment fee initially) 

• Ability to hold partial or majority of equity of facility 

• Facility life 

4. Facility costs: 

• Upfront fees 

• Expected legal fees 

• Expected margin based on life and couterparty 

5. Ability of bank to hold versus syndicate given initial size 
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Jose ph Deffner 12/07/2000 12:00 AM 


To: William S Bradford/HOU/ECT@ECT, Cris Sherman/HOU/ECT@ECT, Teresa G 

Bushman/HOU/ECT @ECT, Morris Richard Clark/HOU/ECT@ECT 
cc: 

Subject: New Prepay with Chase 

Here is an update on the current prepay we are structuring with Chase for $500mm prior to year end. 

In the prior transactions, we have received a prepayment from Mahonia on a forward delivery schedule of 
fixed volumes. We have hedged ourselves by buying fixed price physical commodity from Chase 
Manhattan. There is a fundamental difference in this transaction than prior deals though, tn prior 
transactions. Chase provided the funding to Mahonia entirely from its own blance sheet. This year end. 
Chase is balance sheet constrained and must bring in additional lenders. 

Having additional lenders provide financing to Mahonia is a concern to Chase from a securities 
perspective. Consider the alternative structure and give me your thoughts, I am expecting Chase to 
provide a term sheet on this by tomorrow. 

ENA enters into a prepaid fixed volume gas supply contract with Chase Manhattan, not Mahonia. Chase 
sells participations in the contract to the additional two banks. Essentially, our contract has been split into 
three equal parts. While the purchaser of record is still Chase, 2/3rds of the beneificiai interests have been 
sold to the other lenders. The bank group engages Chase as its agent to remarket the gas at delivery. 

ENA hedges itself by entering into a fixed price forward purchase contrat with Mahonia. 

This is essentially a reversal of the historical transaction. 

Specific issue for Bill: ENA now has an at the money 5-year trade with Mahonia with substantial 
mark-to-mark exposure. We would need to arrange margining capability through Mahonia to make Enron 
comfortable. My initial thought is to rely on the rehypothecation agreement as our form of protection. 

Thoughts? I will follow up with the draft term sheet as soon as ! receive it. 

Thanks. Joe 


^ Permanent Subcommittee on Investigations ! 
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From: 

Garberding, Michael 

Sent: 

Friday, September 14, 2001 9:09 AM 

To: 

Jeff Dellapina (E-mail) 

Cc: 

Bills, Lisa; Quaintance Jr., Alan 

Subject: 

Rep Letter for Mahonia 

Jeff- 



As discussed yesterday in our can, Arthur Andersen (AA) now requires us to have certain reps from the Swap Co/that is 
utilized within the prepay structure. The following attachment is an example of what the letter will look tike. With regard 
to the process (as the transaction reaches completion), AA will send directly to the Swap Co. a letter from Enron that 
describes the rep confirm process aiong with an example of the rep letter. The Swap Co. will need to return a signed rep 
letter to AA on their own letterhead signed by an authorized member of the Swap Co. (that is similar to the example). 
Please let us know if you have any questions with regard to either the letter or the process. Thanks for your help. 

Rep Letter S-13-01 .doc 


Michael Garberding 

Enron Americ as Global Finance 

Work: (713) I Redacted bv Permanent Subcommittee on Investigations 

Fax: (713) 1 4 ““ 

E- mail : m ichae !. garberding@ enron .com 


Permanent Subcommittee on In vestigations 

EXHIBIT #390f 
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[Date ,2001] 

Enron Crap. 

1400 Smith Street 
Houston, Texas 77002 

To Whom It May Concern: 

Re: fMahonial (the “Company”'! 


We confirm: 

1 . There is no restriction in the corporate documentation of the Company 
limiting the number of entities with which the Company may conduct 
business. The Company has undertaken business with a number of entities. 

2. The Company has assets other than those acquired through 
transactions with Enron Corp and its subsidiaries and its affiliates 
(collectively “Enron”). 

3. The Company has unencumbered assets, which are available for 
application towards obligations owed to its creditors. 

Yours truly. 


Signed by: 
Title: 


ECp000094547 
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From: 

Sent: 

To: 

Subject: 


Sherman, Cris 

Tuesday, June 19,2001 12:31 PM 

Quaintance Jr., Alan 

RE: Sample Swap Cc Letter 


Alan, i think that the letter looks good, but a couple of comments, i remain a little troubled at the recent formation, but we 
obviously can’t fix. Should we not mention the date? While ! view the limited operating history as a bad fact, we may 
could avoid the issue altogether by not disclosing the formation date. It would have helped, I think, to see if we noted the 
formation dates in the Mahonia/Delta letters. If pressed, I would argue that we didn't draft the letter and can't control all 
of the facts which are being represented. We may also want to exclude the attachment of the Articles and embed the 
entities allowed activities which are relevant in the letter (again to avoid the date). I would broaden the statements made 
about Enron Corp. to include any Enron subsidiaries or affiliates. How large will the notional amount be? The limited 
period of existence could be overcome with some material activity. A statement to the effect that they expect that 
Swapco will continue to transact in the future would be a good fact I would also ask that they note that the transactions 
as completed to date were not intercompany transactions, but transactions with :rue third parties. 

Original Message — — 

From: Quaintance Jr., Alan 

Sen* Tuesday, June 19, 2001 10:S3 AM 

To: Sherman, Cris 

S ubject: Sa m pie Swap Co Letter 


I am still trying to track down the original "Delta/ Mahonia" Letter. Everyone seems to have shredded their files, 
which is a little disturbing. 

See attached. « File: Special Purpose.doc » Can you think of anything else that would need to be in a sample 
letter? 

Thanks, 

AQ 


Permanent Subcommittee on Investigations 
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From: B'lls, Lisa 

Sent; Monday, November OS, 2001 1:02 PM 

To: Quaintance Jr., Alan 

Subject: FW: steps for J2S0MM 

Importance: High 



From: Boyle, Ban 

Sent; Monday, November 05, 2001 10:36 ?K 
To: Cook, Mary 

Cos Bill?, Lisa; Garberding, Michael; Bahlmann, Gareth 
Subjsct: FVJ: steps £or S250KM 
Importance: High 


Jos Da ffner suggests you coordinate with Lisa or Mike on the mechanics of the ''termination" of the swap, 
that we don't want to call it a termination. 


After you speak with Cadwaleder, let me know and we will convene the correct group. 


Recognizing 


Vice ? res ident 


Enron Global 
Phone: 

Mobil* : 


Pager: 



Skytal PIN: E80FBF5 


Original Message — 

From: Bahlmann, Gareth 

Sent; Monday, November OS, 2001 10:25 AM 

To: Beyle, Dar. 
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Subject; FH: steps for 
Importance: High 


S2S0MM 


Gareth Bahlmacn 


original Message--— 

From: Cook, Maty <Mary. Cook@EHROH.com> 

To; 'dmitchel 6 cwt.com 1 <dmitchel0cwt.com>; 1 rick. antoncf£@cwt . com' <rick. anfconoff@cwt.com>; Mintz, Jordan 
<Jordin.MintzeSNRON.com>; Bahlmann, Gareth <Gareth.BahlmanneENRON.coro> 

CC: Walden, Clint <Clint.WaldenSEHRON.com> 

Sent: Mon Nov 05 10:17:14 2001 
Subject: FW: steps for $250MM 

David and Rick, please pass on to Brace. 


Clint {accounting! Does not this structure convert the swaps to a loan on balance sheet at SNA prior to assumption of 
loan in step 37 Are we agreeing to do so? I think we are. 

The net out agreement most amend the swaps and not be phrased in terms of an early termination date as the term is used 
in 1SDA. As swaps are terminated, C3As also terminate. 


Step 3 fails to include cancellation of Enron Coro, guaranties and release of SNA upon assumption by pipelines. Also 
need release on ENA on Delta swap and CSA. 


Jordan, please advise when you want to discuss. 

Original Message — — 

Sent: Monday, November 05, 2001 9: S3 am 

To: Solda.no, Louis; Possum, Draw; Boyle, Dan; Bahlmann, Gareth; Cook, 
Mary; Davis, Angels; ’tyate 36 velaw.com'; ’ash.ouse 6 velaw.com’; Mitchell, 
David; 'starrySvelaw.cora' ; Ephross, Joel; Salden, Clint; Schnapps r, 
Barry; Brown, 3ill W. 

Subject! FW: steps for $250MM 


Please review and we can then get together to discuss. Macy/Angela — please forward to Caiwalader, if appropriate. 
Jordan 

——Original Message 

From! G, Alan Safte {mailto:arafCe 6 bcaccpatt.com) 

Sent: Monday, November 05, 2001 9:48 AM 
To; Mints, Jordan 

Ccs Alfredo Perez; Carlyn Carey; Catherine Henderson; Nancy Jo Nelson; 
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Robin Miles; William Ifayes; pa t ricia . caf f rev @chase . coin ; 
robert . trabandfichase. coat; lydia.g. junekSciti. com; 
m iebasl. w.nepveux@citi.com; shir ley-5.elHoctSciti.com; 
william. C. fox. iiigciti.com; John - 1 yons&ci ticorp . com; 

GEORGE. SERICESjpmorgan.com; james .ballentine@jpmorgan.com; 
robert . anas tas io@ j pmorgan . com; cherie . spraggs@sheannan. com; 
dbartner@sheaman.com; dbleich@shearman.com; Dbuffone@shearman.coro; 
ms te in gshearman .com; cfcri s t ophe r . teanofis swb . com; 
james , £. re illyfis scnb.com; richard.d.banziger@ssmb.com; 

Subject! steps for S250MM 


Jordan, attached is the summary of the steps for the assumption of the S250MM swap transaction. Pi 
appropriate members of your group. Best regards. 


Sracewell 5 Patterson, L.L.P, 
Suite 230C South Tower 
?U Louisiana 
Houston, Texas 770C2-2781 
Telephone : 713. 2-31 .44-14 
Telecopy: 713. aai.2108 
email: ar a fte@fc sacepatt.com 
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STEPS FOR S250MM SWAP ASSUMPTION 


Step 1: Prior to closing of the loans. Citibank, N. A. New York would assign its rights 
and obligations under the swap transaction to Citicorp USA. 

Step 2 : Prior to closing of the loans, ENA, Delta and Citi enter into a "net out" agreement 
under which all of the floating payment obligations are terminated and ENA agrees that it 
has a fixed payment obligation to be denominated as a termination payment under the 
swap to pay $[255]MM on December 27. 

Step 3 : Prior to the closing of the loans, the pipeline companies would assume the 
obligations of ENA under the swap pro rata. In exchange for the assumptions, ENA 
gives to each of the pipeline companies a note. 

Step 4 : Simultaneously with the loan closing, the payment obligations of the pipeline 
companies that were assumed be would deemed to be cancelled in exchange for a 
borrowing under the refinancing tranche that is part of the credit facility There would be 
no new money advanced under the facility, just a deemed advance under the credit 
facility. The refinancing tranche would be secured ratably as part of the collateral 
package securing the loans generally. 


ECp000095868 
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From: Tijerina, Shirley 

Sent: Wednesday, September 26. 2001 1:05 PM 

To: Quaintance Jr., Alan 

Subject: FW: New Confirm 


I just change a couple of things. The indenting and also "affiliates" was misspelled. 
Here is the revised copy. 



— Original Message- — 

From: Quaintance Jr. r Alan 

Sent: Wednesday, September 26, 2001 11:06 AM 

To: Tijerina. Shirley 

Subject: New Confirm 

Here it is. Can you get Wes to sign this today? 



Thanks, 
Alan Q 
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September 26, 2001 

Mahonia Limited 
Attention: Ian James 
22 Grenville Street 
Jersey, Channel Islands jE4 8FX 
Fax Number 44-1534-609333 

Dear Ian: 

Our auditors, Arthur Andersen LLP, are now engaged in an audit of our financial 
statements. In connection therewith, they desire to confirm the following information 
about Mahonia Limited (the "Company"): 

1. There is no restriction in the corporate documentation of the Company limiting 
the number of entities with which the Company may conduct business. The 
Company has undertaken transactions with entities other than Enron Corp and 
its subsidiaries and affiliates ("Enron"); 

2. The Company has assets other than those that will be acquired through 
transactions with Enron; and 

3. The Company has unencumbered assets, which are available for application 
towards obligations owed to its present and future creditors (including Enron). 

4. The Chase Manhattan Bank and its consolidated subsidiaries do not own the 
ownership interests of the Company or consolidate the Company under 
generally accepted accounting principles. 

Please confirm the. above statements on your letterhead if you agree with the 
statements. If not, please furnish any information you may have that explains to the 
auditors why you don't agree with the above statements. See sample return 
confirmation attached. 

After signing and dating your confirmation, please mail it directly to Arthur Andersen 
LLP, 711 Louisiana, Suite 1300, Houston, Texas 77002. A stamped, addressed envelope 
is enclosed for your convenience. 

Very truly yours, 


Wes Colwell 
Managing Director 

Enclosure 


ECp000095806 
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To Arthur Andersen LLP: 

We confirm the following information about Mahonla Limited (the "Company"), with 

the following exceptions (if any): 

1. There is no restriction in the corporate documentation of the Company limiting 
the number of entities with which the Company may conduct business. The 
Company has undertaken transactions with entities other than Enron Corp and 
its subsidiaries and affiliates (" Enron"); 

2. The Company has assets other than those that will be acquired through 
transactions with Enron; and 

3. The Company has unencumbered assets, which are available for application 
towards obligations owed to its present and future creditors (including Enron). 

4. The Chase Manhattan Bank and its consolidated subsidiaries do not own the 
ownership interests of the Company or consolidate the Company under 
generally accepted accounting principles. 

Exceptions, if any: 


Date: 


Signed: 

By: 


ECp0000958Q7 
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September 26, 2001 

Mahonia Limited 
Attention: Ian James 
22 Grenville Street 
Jersey, Channel Islands JE4 8PX 
Fax Number 44-1534-609333 

Dear lan: 

Our auditors, Arthur Andersen LLP, are now engaged in an audit of our financial 
statements. In connection therewith, they desire to confirm the following information 
about Mahonia Limited (the "Company"): 

1. There is no restriction in the corporate documentation of the Company limiting 
the number of entities with which the Company may conduct business. The Company 
has undertaken transactions with entities other than Enron Corp and its subsidiaries 
and affiliates ("Enron"); 

2 . The Company has assets other than those that will be acquired through 
transactions with Enron; and 

3. The Company has unencumbered assets, which are available for application 
towards obligations owed to its present and future creditors (including Enron). 

4. The Chase Manhattan Bank and its consolidated subsidiaries do not own the 
ownership interests of the Company or consolidate the Company under generally 
accepted accounting principles. 

Please confirm the above statements on your letterhead if you agree with the 
statements. If not, please furnish any information you may have that explains to the 
auditors why you don't agree with the above statements. See sample return 
confirmation attached. 

After signing and dating your confirmation, please mail it directly to Arthur Andersen 
LLP, 711 Louisiana, Suite 1300, Houston, Texas 77002. A stamped, addressed envelope 
is enclosed for your convenience. 

Very truly yours, 


Enclosure 


ECpQ00Q95808 
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To Arthur Andersen LLP: 

We confirm the following information about Mahonia Limited (the "Company")/ with 
the following exceptions (if any): 

1. There is no restriction in the corporate documentation of die Company limiting 
the number of entities with which the Company may conduct business. The Company 
has undertaken transactions with entities other than Enron Corp and its subsidiaries 
and affiliates ("Enron"); 

2. The Company has assets other than those that will be acquired through 
transactions with Enron; and 

3. The Company has unencumbered assets, which axe available for application 
towards obligations owed to its present and future creditors (including Enron). 

4. The Chase Manhattan Bank and its consolidated subsidiaries do not own the 
ownership interests of the Company or consolidate the Company under generally 
accepted accounting principles. 

Exceptions, if any: 


Date: 


Signed: 

By: 


ECp000095809 
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From: 

Sent: 

To: 

Subject: 


Loibl, Kori 

Tuesday, July 10, 2001 7:19 PM 

Quaintance Jr., Alan 

RE: Citibank/ Delta Prepay 


No problem. I am the one who actually calculates this book and put everything into TAGG, I’m sure Errol would have 
sent you my way anyway. Eric brought up the size (mmbtu) issue prior to us booking this deal. The price book (another 
book captured in our group) does sizeable trades such as this quite often. I believe Errol supplied Eric Moon with a 
couple of deal numbers. 1 would be happy to talk to you or one of the auditors about this deal tomorrow. I'm sorry I was 
unavailable today, but can help you after 8:30 a.m. tomorrow (Wednesday). I am usually here around 7:15 but am busy 
with my traders until around 8 or 8:30, so feel free to call me and I will try to help you as best as I can. 

Original Message — 

From: Quaintance Jr., Alan 

Sent: Tuesday, July 10, 2001 5:17 PM 

To: Loibl, Kori 

Cc: Garbertjing, Michael 

Subject: Citibank/ Delta Prepay 


Kori: 

We tried to call Enrol and got referred to you since he is out. I am an accountant in the Wholesale Finance group. I 
participated in a prepay transaction that was closed on June 28, 2001 between ENA, Citibank and Delta. The 
transaction was for 61 ,652,281 MMBtu of Natural Gas. It settles on December 27, 2001 at the price of the Nymex 
Henry Hub Natural Gas for the January 2002 delivery month. The transaction is a financial transaction only. 

We worked on the transaction with Eric Moon in gas structuring. He had given us Errol's name. The reason we need 
your help is that the auditors would like to verify that the MMBtus involved in the trade are not inconsistent with 
normal trades that run through the financial book for gas. Are you an appropriate person that can answer that 
question? If not, is there someone who can? We need to get the question answered for them tomorrow prior to 
earnings release on Thursday. I understand Errol is out for the rest of the week. 

Please let me know if you can help. We would like to set up a call tomorrow. One audit manager would be on the 
call and would ask a couple of questions about the size of the MMBtus in the prepay v. the size of other financial 
trades in the book. 

Thanks, 

Alan Quaintance 
X57731 


Permanent Subcommittee on Investigations 
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From: 

Sent: 

To: 

Cc: 

Subject: 


Koehler, Anne C. 

Thursday, September 27, 2001 12:33 PM 

Garberding, Michael 

Quaintance Jr., Alan 

RE: Revised Pre Pay docs 


! have told the lawyer for Chase that we will add a provisions to the confirmation that says that Mahonia may assign its 
rights under the Transaction as a security interest for a hedge that Mahonia enters into. This tracks language that is in 
the Guaranty and does not name Chase. 

Original Message 

From: Garberding, Michael 

Sent: Thursday, September 27,2001 10:49 AM 

To: Koehler, Anne C. 

Subject: RE: Revised Pre Pay docs 


I spoke with Alan Q about the side letter. He is fundamentally ok with the concept (as long as there is no 
mention of Chase and it just represents the ability to assign as security - i.e.. monetization of position). However, 
we both believe the optics would be better if we folded it into the confirm rather than had a side letter. Let me 
know your thoughts when you get the chance. Thanks. 

Mike 


Permanent Subcommittee on Investigations 
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From: 

Sent: 

To: 


Cc: 

Subject: 


EMoser@milbaok.com@ENRON 
Wednesday, October 24, 2001 1:25 PM 

Deffner, Joseph; Bills, Usa; Clark, Catherine; Garberding, Michael; Kolle, Brian; Angelos, Megan; Engeldorf, Roseann; Sheridan, 
Gail; Funk, Brenda L.; Linares, Leslie; Quaintance Jr., Alan; Rios, Amy; Uss, Kevin; Douglas, Stephen H.; Wells, Brel: Clark, Morris; 
Koehler, Anne C,; Zucha, Theresa, robtaylor@akllp.com; dbartour@akIlp.com; dannysuilivan@akllp.com; tpopplewell@aKlIp.com; 
paul.f.carnbridge@db.com; mike.jakubik@db.com; george.tyson@db.com; erik.falk@db.com; michael.lamonl@db.CQm; 
sean.mckenna@db.com; andrew.Jangennan@db.com; kevin.bell@db.com; david.gailagher@db.com; scott.kerson@db.com; 
cbarles.Ghigas@db.com; ross.newman@db.com; maia.babbs@db.com; anthony.demeo@db.com; TDavis@milbank.com; 
BKayle@miibank.com; AWafker@milbank.com; ELrn@milbank.com; SHarp@miibank.com; JWalker@miibank.com; 
RLJacobs@milbank.com; TSiebens@milbank.com; henryhavre@akflp.cotn; ritaiard.r.kim@db.com: bcgomil.ivanov@dB.t3om; 
nil3m.patel@db.com; christopher.meany@db.com; brian.wiele@db.com; fred.breltschneider@db.com; greg.lippmann@db.com; 
hiroki.kunt3@db.com; roy.cantu@db.com; jofdan.milman@cib.eom; karen.weaver@db.com; anthony.thomp5on@db.com; 
renato.barbieri@db.com; Despain. Tim; E.Moser@miibank.com; ESanford@milb3nk.com; davld.mellgard@cb.com; 


Comments on Prepaid Swaps 



Attached for your review please find the preliminary comments of the DB/Milbank team on the A&K drafts of the prepaid swap documents and Paragraph 13 of 
the draft CSAs, together with a brief summary of a few of the broader points raised by the drafts. As we understand thai the appropriate tax discussions are 
taking place contemporaneously, we have not given comments on the tax representation or master agreement amendment ihat A&K distributed over the 
weekend. 

We look forward to discussing the attached with you on Friday's call. 

Eric Moser 
«inr15000.PDF» 

This e-mail message may contain legally privileged and/or confidential 
information. If you are not the intended recipiant(s), or the employee 
or agent responsible for delivery of this message to the intended 
recipients), you are hereby notified that any dissemination, 
distribution or copying of this e-mail message is strictly prohibited. 

If you have received this message in error, please immediately notify 
the sender and delete this e-mail message from your computer. 



(V1TOUW 


-jnrlSOOG.POF 
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Main discussion points on Prepaid Swaps 
October 24, 2001 


The following points highlight some of the principal issues that Deutsche Bank and Milbank have 
on the current drafts of the prepaid swap confirmations and related documents. 

1 . CDO Terms. Apart from a place-holder in the "Netting Provisions" section of the 
Enron/DB swap, the swaps do not presently incorporate provisions giving ENA the 
benefit of the credit protection expected to be provided under the Project X CDO. Work 
obviously will be needed here. 

2. Enron Guaranty - Mechanical issues regarding grace and cure periods. We have not 
received a draft of the Enron guaranty; it will need to be received and reviewed as soon 
as possible to ensure that tuning issues are addressed appropriately. 

Among other things, if any grace and cure periods are given to Enron under the Enron 
guaranty (or if there is any requirement in the Enron guaranty that grace and cure periods 
under the ENA swaps have lapsed before Enron will be obligated to pay under its 
guaranty) then the periodic and final payment elates under the swaps must be adjusted so 
that all of those grace and cure periods have run (and sufficient back-office 
administrative time is given) prior to the date on which DB is required to make the 
related payment under the CLNs. 

If, for example, the CLNs have quarterly interest payments and there are 10 Business 
Days of grace and administrative time that need to be built into the system, then on the 
10 th Business Day prior to the CLN interest payment date ENA would be required to 
make a periodic floating payment under the swaps that covers the entire quarter's CLN 
interest expense (among other amounts). 

Point 7 below addresses other similar time-line coordination issues. 

3. Deliverable Obligations. For the Enron guaranty obligations to be considered "Enron 
Deliverable Obligations" under the CLN, there must be "Publicly Available Information" 
that confirms the related Enron Failure to Pay. The relevant definitions are set out below. 

We recommend that a fiscal agency arrangement be used, with a fiscal agent appointed to 
monitor the ENA swaps and the Enron guaranties and report payment defaults if they 
occur. 


"Publicly Available Information" means information that reasonably confirms 
any of the facts relevant to the determination that an Enron Failure to Pay described in an 
Enron Credit Event Notice has occurred and which (i) has been published in any 
internationally recognised published or electronically displays news sources (it being 
understood that each Public Source shall be deemed to be an internationally recognised 
published or electronically displayed news source), regardless of whether the reader or 
user thereof pays a fee to obtain such information; provided that, if [DB] or any of its 


NY3:#7278327v3 


ECp000Q94784 



976 


affiliates is cited as the sole source of such information, then such information shall not 
be deemed to be Publicly Available Information unless such party or its affiliate is acting 
in its capacity as trustee, fiscal agent, administrative agent, clearing agent or paying agent 
for an Obligation; (ii) is information received from (A) Enron or (B) a trustee, fiscal 
agent, administrative agent, clearing agent or paying agent for an Obligation; or (iii) is 
information contained in any order, decree or notice, however described, of a court, 
tribunal, regulatory authority or similar administrative or judicial body. 

"Public Source" means each of Bloomberg Service, Dow Jones Telerate Service, 
Reuter Monitor Money Rates Services, Dow Jones News Wire, Wall Street Journal, New 
York Times, Nihon Keizai Shinbun and Financial Times (and successor publications). 

4. Transfer of Enron Deliverable Obligations. Because the Enron guaranty obligations are 
not bonds, notes or other instruments that can be readily transferred, a mechanism is 
needed to allow the claims against Enron under its guaranties to be transferred easily by 
DB and Swapco up through the structure to the CLN Indenture Trustee (and, if necessary, 
pledged). The fiscal agency arrangements referred to in point 3 above can and should be 
used to address this point as well. 

5. Termination Claims; Net Termination Amount. The current drafts of the swap 
confirmations use non-ISDA "Net Termination Amount" and "Termination Claim" 
definitions, and override normal ISDA termination payments upon an early termination 
of the swaps. The parties will need to determine whether the standard ISDA termination 
payments would work in this case and, if not, whether the current draft works. To 
"work" in this context would mean that the aggregate amount of termination claims 
owing by ENA (and thus claims against Enron under the Enron Guaranties) resulting 
from early termination of the swaps would equal the underlying transaction notional (he., 
$1 billion) plus any "make-whole" (if payable at the CLN level) or other analogous 
amounts, plus an interest claim dating from the most recent date periodic payments were 
made by ENA, and that all of those amounts would bear interest from the default date at a 
rate of interest that matches the post-default rate borne by the CLN notes. 

6. Calculation Agent. DB should be the calculation agent under all of the swaps; ENA has 
proposed that it be the calculation agent in the ENA/Swapco swap, but that DB be the 
calculation agent under the others. To ensure that all amounts are calculated uniformly 
under all of the swaps, it is critical to have the same calculation agent under all of the 
swaps. 

7. Other General coordination issues relating to the CLNs and CDO. Frequency of 
periodic swap payments under the swaps needs to match the frequency of CLN interest 
payments (and any CDO payment flows). Because the swaps are to be the source of all 
funds payable up through the system to the CLNs and the CDO, the periodic payment 
stream needs to be sized appropriately. 

Although the CLNs would pay interest semi-annually, because the CDO would require 
quarterly payments the swaps will need to have quarterly payments as well. To most 
efficiently match financing costs at the CLN and CDO levels, the periodic notional 
quantities and periodic fixed amounts may vary from periodic payment date to periodic 
payment date (e.g,, the I s * and 3 rd quarterly payments would be sized to reflect CDO-only 
costs, whereas the 2 r,<1 and 4 th quarterly payments would be larger and would include both 
the CLN and CDO costs), 


NY3:#7278327v3 


ECp0Q0094785 



977 


Also, if any make-whole is payable at the CLN level in connection with a redemption, 
then the swaps would need to incorporate that amount in connection with any early 
termination or cancellation of the swaps. 

8, Transfer of Rights and Obligations by ENA. Given the integrated nature of the swaps 

with the proposed CLN and the CDO transactions, and documentary and other issues that 
would undoubtedly arise, we do not believe that ENA should have the ability to transfer 
any of its rights or obligations under the confirmations without DB's or Swapco's consent. 
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Riders 


Rider I A: 


The definitions and provisions contained in the 1993 ISDA Commodity 
Derivatives Definitions (as supplemented by the 2000 Supplement), published by the 
International Swaps and Derivatives Association, Inc. (the "Commodity Definitions ") are 
incorporated into this Confirmation. In the event of any inconsistency between the Commodity 
Definitions and provisions and this Confirmation, this Confirmation will govern. 


Rider 3 A : [to address a make-whole, if applicable in the CLN structure] 

Final Floating Amount: The sum of: 

(a) the lesser of: 

( 1) the Final Notional Quantity multiplied by 
the Final Floating Price; and 

(2) U.S. $[1,000,000,000]; plus 

(b) if the Final Floating Payment Date is prior to the 
Scheduled Termination Date, the Cancellation 
Amount. 


Rider 4A : [to address a make-whole, if applicable in the CLN structure] 

"Cancellation Amount ” means an amount (determined by the Calculation Agent) equal to 
the excess (if any) of (a) the sum of the present values of each payment described in the table 
below whose date fells after the Cancellation Date, discounted from the date opposite such 
payment in such table to the [Cancellation Date] on a semi-annual basis (assuming a 360-4ay year 

consisting of twelve 30-day months) at [the applicable U.S, Treasury yield] plus [ ] basis points; 

over (b) [$1,000,000,000]. 


Date 

Amount of Payment 


[insert dollar amount of each payment of principal and 
interest originally scheduled to be made on the CLNs 
and the date on which such payments are to be made.] 
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Project X 
A&K DRAFT 10/20/01 


Enron/[Swapco] Swap Confirmation 


November [ ], 2001 

To: Enron North America Corp. 

1400 Smith Street 
Houston, Texas 77002 

Attention: 

F acsimile No. : (713) 646-249 5 
Telephone No.: (713)853-3316 


I xsfc/M^*****- 


From: [Swapco] 
[Address] 

Attention: 

Facsimile No.: 


Telephone No.: 
Confirmation Ref: [_ 


Ladies and Gentlemen: 


The p 


C* U1*i ,4 1 J,f5 

' fc*- . S** {A 


e purpose of this letter agreement (this "Confirmation") is to set forth the terms and 

ditions of the Transaction entered into between [Swapco] ("Party A " or " ") and Enron 

it America Corp. ("Party B" or "ENA") on the Trade Date specified below (the "Transaction"). This 
Confirmation constitutes a "Confirmation" as referred to in the Master Agreement specified below. 
Certain capitalized terms used herein are defined in Section 6 below. 

— - a* 

This Confirmation supplements, forms a part of, and is subject to, the ISDA Master 

Agreement, dated as of November , 2001 (the " Master Agreement"), between Party A and Party B, 

am e nd e d ( i -e m hun t t w t i m » All provisions Contained in the Master Agreement govern this Confirmation 
except as expressly modified below. 


tion | 


Each party will make each payment specified in this Confirmation as being payable by it, 
not later than the due date for value on that date in the place of the account specified below, in freely 
transferable U.S. Dollars and in the manner customary for payments in U.S. Dollars. 


■to 

IM- 

tcJMoU, 

c4t- 


The terms of the Transaction to which this Confirmation relates are as follows: 


1 . General Terms : 

Trade Date: 

Effective Date: 

Scheduled Termination Date: 


November 

November 

November 


r 1 . 2001 
r 1 , 2001 
r 1 . 2002 


1 
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Bv*. ^*1 

c<**»*ti*' • 

Floating Amount Payer: 

Fixed Amount Payer: 

Calculation Agent: 

Business Day Convention: 

* 

Initial Payment Date: 

Payment Dates: 

T* rf'Anto'W CLM 

ce», f «* > 

\n- . N»tWMt 

AUM| Vbr-J 

fr#M (I***- 

JWN. *> wwrtck £<t»h «*/*. Tem,ina " 0,,Dalc) - 


PartyB 
Party A 

(©) 

Preceding. 

The Effective Date 

For payments to be made under Section 3: 

(a) 

f(b> 


tu» eUn*j G** e ? 


(a) 


May [ ], 2002 (the “ Interim Payment Date"); 

and 

the Cancellation Date (unless such date is the 
Early Termination Date). 


For payments to be made under Section 4, the 
Cancellation Date (unless such date is die Early 


Market Disruption Events: 


Disruption Fallback: 


. Fixed Payment 

Fixed Amount Payment Date: 
Fixed Amount: 

Settlement: 

. Periodic Floating Payments 

Periodic Floating Payment Dates: 
Periodic Floating Amount- 


Price Source Disruption 
Trading Suspension 

Disappearance of Commodity Reference Price 
Tax Disruption 

If a Market Disruption Event with respect to the Specified 
Price for the relevant Pricing Date occurs, then the 
Specified Price shall be determined by using the first 
preceding Commodity Business Day on which no Market 
Disruption Event existed with respect to the Specified 
Price (all as determined by the Calculation Agent). 


The Initial Payment Date 

U.S.$[$ 1,000,000,000 less the cap premium] 

On the Fixed Amount Payment Date, the Fixed Amount 
Payer shall pay the Fixed Amount to Party B. 

Each Payment Date. 

For any Payment Date, the Periodic Notional Quantity for 
such Payment Date multiplied by the Periodic Floating 
Price for such Payment Date. 
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Periodic Notional Quantity: 

Ai s’Hwt 

vuU ta 

vuiVl Uk«A»j v«u>j 

t"«. p««* JUH +* 

Periodic Floating Price: 


(a) For the Initial Payment Date (if it is not the 
Cancellation. Date), [ } MMBtu; 

1 Co) for the Interim Payment Date (if prior to the 
I Cancellation Date), [ __J MMBtu; 

(c) for the Cancellation Date (if it is a Payment Date), 

[ ] MMBtu multiplied by the 

Cancellation Fraction. 


• 1 

? and J 


For any Payment Date, a "Floating Price" determined in 
accordance with the Commodity Definitions, where: 

(a) the "Commodity Reference Price" is NYMEX 
Henry Hub Natural Gas Futures Contract for the 
applicable Delivery Date; 


(fun* 

9**1 


* 4 . 




w'' 


Settlement: 


4. Final Floating Payment 

Final Floating Payment Date: 

Final Floating Amount: 

+* Conn, trvkiu- ulwU 

Final Notional Quantity: 


(b) the "Specified Price" is the closing price; 

(c) the "Delivery Date" for such Payment Date is the 
month during which such Payment Date occurs; 
and 

(d) the "Pricing Date” is the last Commodity Business 
Day prior to the month in which such Payment 
Date occurs (or, for determinations under Section 
7 below, the Windup Date). 

On each Payment Date, the Floating Amount Payer shall 
pay the Periodic Floating Amount for such Payment Date 
to Party A. 


The Cancellation Date (unless such date is the Early 
4 1 ■Termination Date). 


I The lesser of: 


(a) 


(b) U.S.$[1, 000,000,000], 


O-hlf 

l#* 

(I** 

tat 

UmIo/o 


the Final Notional Quantity multiplied by the Final 
Floating Price; and 


L 


J MMBtu 


Final Floating Price: For the Final Floating Payment Date, a "Floating Price" 

determined in accordance with the Commodity 
Definitions, where: 


(a) the "Commodity Reference Price" is NYMEX 
Henry Hub Natural Gas Futures Contract for the 
applicable Deliveiy Date; 

(b) the "Specified Price" is the closing price; 

(c) the "Delivery Date" is the month during which 
such Final Floating Payment Date occurs; and 
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(d) die ’’Pricing Date” is the last Commodity Business 
Day prior to the month in which the Final Floating 
Payment Date occurs (or, for determinations under 
Section 7 below, the Windup Date), 

Settlement: On the Final Floating Payment Date, the Floating Amount 

Payer shall pay the Final Floating Amount to Party A. 

5, Notice and Account Details 

Telephone, Telex and/or Facsimile 
Numbers and Contact Details for 
Notices: 

Party A: As specified in the Master Agreement 

Party B: As specified in the Master Agreement 

Account Details: 


Account Details of Party A: Wire transfers to 

Account Details of Party B: Wire transfers to 

Enron North America Corp. 


Account No.: 
ABANo.: 


6. Certain Definitions: 


As used in this Confirmation, the following terms shall have the following respective meanings: 

" Bankruptcy Code" means the United States Bankruptcy Code, Title 1 1 of the United 
States Code, as amended. fV .... % 

zr HA C+* com* «y\Uu uJtuU ) 

" Cancellation Date" means the earliest to occur of: 


(1) the Early Termination Date (if any) under the Master Agreement; 


(2) such date as Party A and Party B may agree in writing to be the Cancellation 
Date; and 


(3) the Scheduled Termination Date/ - ^ 


A-udote 

in*. 

a'pyJS**- 


I with respect to (l) and (3) above, as determined by the Calculation Agent in good faith in 
1 accordance with the terms of this Confirmation (and such determination shall be binding absent 
f manifest error). f““ — 




"Cancellation Fraction" means, for any Periodic Floating Payment to be made under 
Section 3 above on the Cancellation Date (if it is a Payment Date), a fraction, the numerator of 
which is equal to the number of days (determined on a 30/360 basis) during the period from and 
including the immediately preceding Payment Date (or, if the Cancellation Date is the first 
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Payment Date, from and including th eEff ective Date) to but excluding the Cancellation Date, and 
the denominator of which is equal +* BWUtliU jjnqt 


"Discounted Present Value " of any payment (the "Future Payment") scheduled to be 
made on any date (the "Future Payment Date") and determined as at any date (the 
" Determination Date") is equal to the present value of such Future Payment, determined by 
discounting such Future Payment on a semi-annual basis on each Periodic Payment Date fallin 
during the period from and including the Determination Date to and ewefetiin j f such f uture 
Payment Date at a rate per annum (determined on a 30/360 basis) equal to the Discount Rate, all 
as determined by the Calculation Agent in accordance with standard industry practice ( provided 
that if the Future Payment Date is on or prior to the Determination Date, then the Discounted 
Present Value of the related Future Payment will be equal to such Future Payment). 



" Discount Rate * means a rate per annum equal to 


"Enron" means Enron Corp., a corporation organized under the laws of the State of 
Oregon, and its successors. 


* 


"Enron Guaranty " means the Guaranty dated as of November [ ), 2001 made and 

entered into by Enron in favor of Party A and its successors and assigns, substantially in the form 
of Exhibit I hereto. 


"LIBOR" means USD-LEBOR-BBA (Telerate 3750) with a Designated Maturity of six 


“Local Business Day ” means a Business Day in Houston, Texas and New York, New 



" Net Termination Amount " means an amount equal to the Termination Payment owing by 
the Defaulting Party minus the Termination Payment owing by the Non-defaulting Party. 

" Termination Claims" means, as to a Defaulting Party, net amounts owing (or deemed 
owing) by such party under Section 7 of this Confirmation and under Section 6(e) of the Master 
Agreement (to the extent relating to this Transaction), together with all other amounts (including, 
without limitation, amounts owing under Section 1 1 of the Master Agreement and interest 
accruing on overdue amounts at the Default Rate) owing by such party with respect to this 
Transaction. 

" Termination Payment" means, as to any party ("A"), an amount equal to: 


5 «« 




(1) the sum of the Discounted Present Values of each Periodic Floating Amount 
(if any) scheduled to be made by X under Section 3 above during the period from and 
including the Windup Date to and including the Scheduled Termination Date and unpaid 
by X; plus 

(2) the Discounted Present Value of the Final Floating Amount (if any) 
scheduled to be made by X under Section 4 above on the Scheduled Termination Date, 

in each case determined as at the Windup Date. 
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" Transfer " means a transfer, assignment or other disposition, and "Transferred" and 
" Transferee * have correlative meanings. 


7. 


” Windup Date" means the Early Termination Date or, if the Early Termination Date is not i 
a Periodic Payment Date, the Periodic Payment Date immediately preceding the Early . I 

Termination Date; provided that, if the Windup Date occurs prior to the first Payment Date, it 1 

shall be the Effective Date. j 

Payments on Early Termination, Etc . 


$**■ 



Party A and Party B agree that, if an Early Termination Date occurs under the Master Agreement, 
then the Calculation Agent shall determine the Net Termination Amount, and: 


(1) if the Net Termination Amount is positive, then the Defaulting Party will on the 
Cancellation Date pay such amount to the Non-defaulting Party; and 

(2) if the Net Termination Amount is negative, then the Non-defaulting Party will on the 
Cancellation Date pay the absolute value of the Net Termination Amount to the Defaulting Party. 


Such payments shall be in lieu of payments that otherwise would be owing on the Cancellation Date 
under Sections 3 and 4 above (and in lieu of liquidation payments or payments on early termination that 
otherwise would be determined and payable in accordance with Section 6(e) of the Master Agreement), 
and shall constitute the final payments payable under or in respect of or in connection with this 
Confirmation and this Transaction (other than interest at the Default Rate payable on overdue amounts 
and amounts payable under Section 1 1 of the Master Agreement in connection with this Transaction). 
Notwithstanding the foregoing, payments made in accordance with this Section 7 shall be deemed to be 
payments under Section 6(e) of the Master Agreement for all purposes thereof. 


8. Credit Support Documents 


(a) For purposes of this Transaction, “Credit Support Document” includes: 


^ ( t ) the Enron Guaranty shall be a Credit Support Document of Party B; and 

^ (2) the Credit Support Annex dated as of November [ j, 2001 between Party A and Party B 

attached to this Confirmation as Exhibit ft shall be a Credit Support Document of Party 
B. 

, ,A wrrtlM 

Unless otherwise expressly agreed by Party A and Party I^uch documents'shall not serve as 
Credit Support Documents of Party B for any Transactionfother than this Transaction) and no 
other documents shall serve as Credit Support Documents of any party for this Transaction. 

(b) For purposes of this Transaction, “Credit Support Provider” includes, in relation to Party B, 
Enron. 

9. Other Terms. 


(a) Concerning the Calculation Agent. 
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( 1 ) Each party agrees that the Calculation Agent is not acting as a fiduciary for or as an 
advisor to either party in respect of its duties as Calculation Agent in connection with the 
Transaction to which this Confirmation relates. 

(2) The Calculation Agent's calculations and determinations shall be made in good faith, in a 
commercially reasonable manner and be binding in the absence of manifest error. 

(b) Swap Agreements. 

Each party hereby acknowledges and agrees that it intends, for all purposes relevant to such 
determination, that this Confirmation be treated as a "swap agreement" under the Bankruptcy 
Code. 

(c) Interpretation. 

Each reference to the singular shall include the plural and vice versa. 

(d) Headings. 

The headings used in this Confirmation are for convenience of referen ce only and are not to affect 
the construction of or to be taken into consideration in interpreting this Confirmation. 

(e) Assignments by Party B. — 

Notwithstanding anything to the contrary in Section 7 of the Master Agreement, Party B may 
transfer, in whole or in part, its rights and obligations in respect of this Transaction to any Affiliate, so 
l long as the obligations of such Affiliate are guaranteed by Enron pursuant to a guaranty substantially 
J> similar to the Enron Guaranty. 

Assignments by Party A. 

(1 ) Notwithstanding anything in the Master Agreement (including, without limitation, in 
Section 7 thereof) to the contrary, Party B hereby acknowledges and agrees that all 
Termination Claims owing by Party B may from time to time, without notice to or 
consent of Party B, be Transferred in whole or in part to one or more Transferees and 
one or more separate transactions, and may be so Transferred successively. 

(2) Notwithstanding anything in Section 7 of the Master Agreement to the contrary. Party 
hereby acknowledges that all of Party A’s right, title and interest in and to this 
Transaction, including rights in and to the Master Agreement (to the extent relating to 
this Transaction) and rights under the Enron Guaranty, may be pledged to secure 
indebtedness or other obligations from time to time owing by Party A, and Party B 
hereby consents to such pledge. 

(3) Subject to paragraphs (1 ) and (2) above, Party A agrees that, so long as Party B is a Non- 
defaulting Party, it will Transfer its rights under this Confirmation only by surrender of 
this Confirmation to Party B and the issuance by Party B of a new Confirmation to the 

i Transferee. 


(f) 


ojto***' 

CAS 

p f •OiV**'’) 


k. enA 
5K»UL 
uije Ofc 


Enron7{SWAPCO] Swap Conformation 

D:\iecache\tempqraby Internet Files', ol kd\tbconswa hoc 
DAL:J24244.4 


ECpO 00094794 



986 


- 8 - 

(g) Additional Termination Events, Etc. 

Solely for purposes of this Transaction, the following Additional Termination Event shall apply; 

An Early Termination Date occurs under any Material Commodity Transaction, in which 
event 

(x) Party B shall be the Affected Party under this Transaction; and 

(y) an Early Termination Date under this Transaction shall occur automatically on 
and as of the Early Termination Date under such Material Commodity 
Transaction. 


As used in this Section 9(g), " Material Commodity Transaction" means a Commodity 
Transaction that (a) is a Transaction to which Party B is or has ever been a party and 
under which Party B or an Affiliate thereof continues to be an obligor and (b) is a 
Transaction having an initial notional amount or strike price in excess of 
U.S,[S 


(fa) Defaulting Parties, Affected Parties, Etc. 

For purposes of this Confirmation and the Transaction hereunder, each reference to "Defaulting 
Party" and "Non-defaulting Party" herein shall, in connection with any Termination Event, be 
deemed a reference to the "Affected Party" and the party which is not the Affected Party, 
respectively. 

(i) Netting Provisions. 


Notwithstanding anything in the Master Agreement to the contrary; 


( 1 ) 

( 2 ) 


Section 2(c)(ii) of the Master Agreement will apply to this Transaction. 

For purposes of the Netting Provisions set forth in Paragraph 1 1 of PartT| of the Schedule 
to the Master Agreement, if this Transaction is a Terminated Transaction, it shall not be 
aggregated with or netted against other Terminated Transactions in performing the 
calculations contemplated by Section 6(e) of the Master Agreement unless the Non- 
defaulting Party (or non-Affected Party) so elects. 


7 

Ut 

CdiU* 1 * 


(j) Default Rate. 


Notwithstanding anything in the Master Agreement to the contrary, d ie "Default Rate" for 
purposes of this Transaction shall be a stated rate of j gBOR plus 2°^ her annum determined from 
the date on which the applicable payment became dye (calculated on a 30/360 basis), and interest 
accruing hereunder at the Default Rate shall be payable on demand of the Non-defaulting Party 
and in any event on each Periodic Payment Date (for, if any such date is not a Business Day, the 
next preceding Business Day). / 

CCAJ pa*-(tr fbu»H 
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Please confirm that the foregoing correctly sets forth the terms of our agreement by 
executing the copy of this Confirmation enclosed for that purpose and returning it to us. 

Very truly yours, 

[SWAPCO] 


Authorized Signatory 
Name: 


Accepted and confirmed as 
of the Trade Date: 

ENRON NORTH AMERICA CORP. 


By: 


Authorized Signatory 
Name: 
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CREDIT SUPPORT ANNEX 
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From: 

Sent; 

To: 

Cc: 

Subject: 


Garberding, Michael 

Thursday, September 27, 2001 11:47 AM 
'Julie Carter* 

Quaintance Jr., Alan; Edmonds, Marcus; Kolle, Brian 
RE: Mahonia Confirm 


Thanks for your message. You should have already received the confirmation from Arthur 
Andersen. With regard to your comments below on representation #4, can you please make 
the representation up to the point of "or consolidate .. principles.” Instead of that 
statement, can you please add a sentence saying the following, '"We don't comment on 
Chase's accounting, but Chase does not own our ownership interests.” 

Please give nte a call with any questions and thanks for all your help. Take care. 


Michael Garberding 

Enron Americas Global Finance 

Works (713) ■ " '' '' ' " "" 

Fax: (713) I Redacted by Permanent Subcommittee on Investigations 


E-mail: michael.garberdingSenr 


Original Message 

From: Julie Carter [mailtos Julie. Carter 0mourant.com] 
Sent: Thursday, September 27, 2001 4:43 AM 
To: phillip.levy@chase.com; Quaintance Jr., Alan 
Cc: Garberding, Michael 
Subject: Re: Mahonia Confirm 


Dear 'Alan and Phil 

Ian has the following comments: 

Everything is OK except for the words "or consolidate. .principles. ” in 4 as this is a 
matter for Chase not the board of Mahonia. 

Kind regards 

Yours sincerely 

For and on behalf of 

Mourant & Co. Secretaries Limited 

Julie Carter 

>» "Quaintance Jr., Alan" <Alan, Quaintance . Jr 0ENRON. com> 26 September 2001 »> 


Julie: 

I am forwarding a draft of a confirmation to you for Ian James to 
review. «Mahonia Limited Confirm. doc» 

Our auditors, Arthur Andersen, will fax a signed copy of this request to 
you at 44-1534-609333. When you receive the request from Arthur 
Andersen, please fax Andersen a confirmation in response. The 
confirmation, faxed back to Andersen, should be the second page of the 
above document on Mahonia Limited letterhead. Please have it signed and 
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dated. Arthur Andersen’s fax number is 713-646-3555. Please also fax 
Enron a copy of your confirmation at 713-646-3602 (attn: Alan 
Quaintance) . 

I can be reached at 713-345-7731 if you have any questions. 

Thank you, 

Alan Quaintance 


This e-mail is the property of Enron Corp. and/or its relevant affiliate and may contain 
confidential and privileged material for the sole use of the intended recipient ( s } . Any 
review, use, distribution or disclosure by others is strictly prohibited. If you are not 
the intended recipient (or authorized to receive for the recipient) , please contact the 
sender or reply to Enron Corp. at enron.messaging.administration@enron.com and delete all 
copies of the message. This e-mail (and any attachments hereto) are not intended to be an 
offer (or an acceptance) and do not create or evidence a binding and enforceable contract 
between Enron Corp. (or any of its affiliates) and the intended recipient or any other 
party, and may not be relied on by anyone as the basis of a contract by estoppel or 
otherwise. Thank you. 


Website: http://www.mourant.com 

The information in this email is confidential. The contents may not be disclosed 
or used by anyone other than the addressee. If you are not the intended 
recipient, please notify us immediately at the above E-mail address or 
telephone +44 1534 609000 

We cannot accept any responsibility for the accuracy or completeness of this 
message as it has been transmitted over a public network. If you suspect that 
the message may have been intercepted or amended, please call the sender. 

If this message includes attachments, please ensure they" are opened within 
the relevant application to ensure full receipt. 

If you experience difficulties, please refer back to the sender. 
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From: Garberding, Michael 
Sent: Thursday, September 27, 2001 9:06 

To: Quaintance Jr., Alan 

Subject: RE: Mahonia Confirm 

We probably need to talk with JefTD regarding this. T think he is the one Lisa initially spoke with. Is there any other 
ways we can state this rep. utilizing their comments? Let me know. Thanks. 

Original Message 

From: Julie Carter 

Sent: Thu 9/27/2001 4:43 AM 

To: phillip.levy@chase.com; Quaintance Jr., Alan 

Cc: Garberding, Michael 

Subject: Rc: Mahonia Confirm 


07/02/2002 
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From: 

Sent: 

To: 

Cc: 

Subject: 


"Julie Carter <Julie.Carter@mourant.com>@ENRON [IMCEANOTES-+22Julie+20Carter+ 

22+20+3CJulie+2ECarter+4Qmourant+2Ecom+3E+40ENRON@ENRON.comI 

Thursday, September 27, 2001 5:43 AM 

phillip.levy@chase.com: Quaintance Jr., Alan 

Garberding, Michael 

Re: Mahonia Confirm 


Dear Alan and Phil 

Ian has the following comments! 

Everything is OK except for the words "or consolidate. .principles . ” in 4 as this is a 
matter for Chase not the board of Mahonia. 

Kind regards 

Yours sincerely 

For and on behalf of 

Mourant & Co. Secretaries Limited 

Julie Carter 

»> "Quaintance Jr., Alan" <Alan. Quaintance. Jr @ENRON. com> 26 September 2001 »> 


Julies 

I am forwarding a draft of a confirmation to you for Ian James to 
review. «Mahonia Limited Confirm. doc» 

Our auditors, Arthur Andersen, will fax a signed copy of this request to 
you at 44-1534-609333. When you receive the request from Arthur 
Andersen, please fax Andersen a confirmation in response. The 
confirmation, faxed back to Andersen, should be the second page of the 
above document on Mahonia Limited letterhead. Please have it signed and 
dated. Arthur Andersen's fax number is 713-646-3555. Please also fax 
Enron a copy of your confirmation at 713-646-3602 (attn: Alan 
Quaintance) . 

I can be reached at 713-345-7731 if you have any questions. 

Thank you, 

Alan Quaintance 


******* *****************************************+********* ************ 

This e-mail is the property of Enron Corp. and/or its relevant affiliate and may contain 
confidential and privileged material for the sole use of the intended recipient (s) . Any 
review, use, distribution or disclosure by others is strictly prohibited. If you are not 
the intended recipient {or authorized to receive for the recipient) , please contact the 
sender or reply to Enron Corp. at enron.messaging.administration@enEOR.com and delete all 
copies of the message. This e-mail {and any attachments hereto) are not intended to be an 
offer (or an acceptance) and do not create or evidence a binding and enforceable contract 
between Enron Corp. {or any of its affiliates) and the intended recipient or any other 
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party, and may not be relied on by anyone as the basis of a contract by estoppei or 
otherwise. Thank you. 

****** ******************************************************* ********* 


Website; http://www.mou rant . com 

The information in this email is confidential. The contents may not be disclosed 
or used by anyone other than the addressee. If you are not the intended 
recipient, please notify us immediately at the above E-mail address or 
telephone +44 1534 609000 

We cannot accept any responsibility for the accuracy or completeness of this 
message as it has been transmitted over a public network. If you suspect that 
the message may have been intercepted or amended, please call the sender. 

If this message includes attachments, please ensure they are opened within 
the relevant application to ensure full receipt. 

If you experience difficulties, please refer back to the sender. 
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From: "Julie Carter” «Julie,Carter@mourant.corn>@ENRON [IMCEANOTES-+22Julie+20Carter+ 

22+20+3CJuiie+2ECarter+40mourant+2Ecom+3E+40ENRON@ENR ON.com] 

Sent: Thursday, September 27, 2001 1 1:53 AM 

To: Garberding, Michael 

Cc: Quaintance Jr., Alan: Edmonds, Marcus; Kolle, Brian; lan James 

Subject: RE: Mahonia Confirm 


Michael 

We have not received anything from Arthur Anderson as yet but will make the changes 
specified by you when we do. 

Kind regards 

Yours sincerely 

For and on behalf of 

Mourant & Co. Secretaries Limited 

Julie Carter 

»> ’’Garberding, Michael" <Michael . Garberding 0ENRON. com> 27 September 2001 >» 
Julie — 

Thanks for your message. You should have already received the 
confirmation from Arthur Andersen. With regard to your comments below 
on representation #4, can you please make the representation up to the 
point of "or consolidate .. principles.” Instead of that statement, can 
you please add a sentence saying the following, "We don * t comment on 
Chase’s accounting, but Chase does not own our ownership interests . " 

Please give me a call with any questions and thanks for all your help. 

Take care. 

Michael Garberding 

Enron Americas Global Finance 

Work: (713) 853-1864 

Fax: (713) 646-3602 

E-mail : michael . garberding@enron.com 


Original Message 

From: Julie Carter [mailto:Julie.Carter@mourant.com] 
Sent: Thursday, September 27, 2001 4:43 AM 
To: phillip.levy@chase.com; Quaintance Jr., Alan 
Cc: Garberding, Michael 
Subject: Re: Mahonia Confirm 


Dear Alan and Phil 

Ian has the following comments : 

Everything is OK except for the words "or consolidate. .principles. ” in 4 
as this is a matter for Chase not the board of Mahonia. 
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Kind regards 

Yours sincerely 

For and on behalf of 

Hour ant & Co. Secretaries Limited 

Julie Carter 

>» "Quaintance Jr., Alan" <Alan. Quaintance. Jr@ENRON.com> 26 September 
2001 »> 


Julie : 

I am forwarding a draft of a confirmation to you for Ian James to 
review. «Mahonia Limited Confirm. doc» 

Our auditors, Arthur Andersen, will fax a signed copy of this request to 
you at 44-1534-609333. When you receive the request from Arthur 
Andersen, please fax Andersen a confirmation in response. The 
confirmation, faxed back to Andersen, should be the second page of the 
above document on Mahonia Limited letterhead. Please have it signed and 
dated. Arthur Andersen's fax number is 713-646-3555. Please also fax 
Enron a copy of your confirmation at 713-646-3602 (attn: Alan 
Quaintance) . 

I can be reached at 713-345-7731 if you have any questions. 

Thank you, 

Alan Quaintance 


********■***********+*■******************+************+***************** 
This e-mail is the property of Enron Corp. and/or its relevant affiliate 
and may contain confidential and privileged material for the sole use of 
the intended recipient (s) . Any review, use, distribution or disclosure 
by others is strictly prohibited. If you are not the intended recipient 
(or authorized to receive for the recipient), please contact the sender 
or reply to Enron Corp. at enron.messaging.administration@enron.com and 
delete all copies of the message. This e-mail (and any attachments 
hereto) are not intended to be an offer (or an acceptance) and do not 
create or evidence a binding and enforceable contract between Enron 
Corp. (or any of its affiliates) and the intended recipient or any other 
party, and may not be relied on by anyone as the basis of a contract by 
estoppel or otherwise. Thank you. 


Website: http://www.mourant.com 

The information in this email is confidential. The contents may not be 
disclosed 

or used by anyone other than the addressee. If you are not the intended 
recipient, please notify us immediately at the above E-mail address or 
telephone +44 1534 609000 
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We cannot accept any responsibility for the accuracy or completeness of 
this 

message as it has been transmitted over a public network. If you suspect 
that 

the message may have been intercepted or amended, please call the 
sender . 

If this message includes attachments, please ensure they are opened 
within 

the relevant application to ensure full receipt. 

If you experience difficulties, please refer back to the sender. 


Website: http://www.mourant.com 

The information in this email is confidential. The contents may not be disclosed 
or used by anyone other than the addressee. If you are not the intended 
recipient, please notify us immediately at the above E-mail address or 
telephone +44 1534 609000 

We cannot accept any responsibility for the accuracy or completeness of this 
message as it has been transmitted over a public network. If you suspect that 
the message may have been intercepted or amended, please call the sender. 

If this message includes attachments, please ensure they are opened within 
the relevant application to ensure full receipt. 

If you experience difficulties, please refer back to the sender. 
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From: 

Sent: 

To: 

Cc: 

Subject: 


John.Vollkommer@chase.com@ENRON [IMCEANOTES-John+2EVollkommer+40chase+ 
2Ecom+40ENRON@ENRON.com] 

Thursday, September 27, 2001 1:35 PM 
Koehler, Anne C. 

IMCEANOTES-John+OU=2EVoi!kommer/4Qchase/2Ecom/40ENRON@ENRON.com; 
Garberding, Michael; Quaintance Jr., Aian 
RE: Mahonia Limited 


Looks okay. Are you going to e-mail me a clean set of docs so that I can 
send them to Mahonia (we need to change all references from Sept, 27 to 
Sept. 28)? The authorized signatory will apparently only be available there 
in the morning. 


Anne.C.Koehler@enron.com on 09/27/2001 01:06:23 PM 


To: IMCEANOTES-John+2EVollkommer/40chase/2Ecom/40ENRON@ENRON. com 

cct Michael.Garberding@enron.com, Alan. Quaint a nee. Jr @enron. com 
Subject: RE: Mahonia Limited 


Here are the suggested language additions for the Mahonia confirmation to 
allow for assignments and disclosure of information to assignees. Let me 
know if this is acceptable. 

6. Confidentiality. The contents of this Confirmation, the Transactions 
hereunder and all other documents relating thereto (hereinafter 
collectively referred to as "this Agreement") , and any information made 
available by one party to the other party with respect to this Agreement is 
confidential and shall not be disclosed to any third party (nor shall any 
public announcement relating to this Agreement be made by either party), 
except for such information (i) as may become generally available to the 
public, (ii) as may be required or appropriate in response to any summons, 
subpoena, or otherwise in connection with any litigation or to comply with 
any applicable law, order, regulation, ruling, or accounting disclosure 
rule or standard, (iii) as may be obtained from a non-confidential source 
that disclosed such information in a manner that did not violate its 
obligations to the non-disclosing party in making such disclosure, or (i.v) 
as may be furnished to the disclosing party's Affiliates, and to each such 
person's auditors, attorneys, advisors or lenders which are required to 
keep the information that is disclosed in confidence; provided, however, 
that either party may disclose such information to a permitted assignee. 

(e) Assignments. 

For the purpose of this Transaction, Section 7 of the ISDA Agreement 
is hereby amended by adding the following to the end of the section: 
"i provided, however, that Party A may transfer its rights and 
obligations under this Transaction to any Affiliate so long as the 
obligations of such Affiliate are guaranteed by Enron Corp. and any 
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changes necessary to reflect such transfer have been made to the 
Letters of Credit provided hereunder; and provided further, however, 
that Party B may assign its rights under this Transaction as security 
for a hedging contract entered into by Party B." 


Original Message 

From : John . Voll k omme r @ cha s e . com@EN RON 

[mailto: IMCEANOTES- John+2EVdllkommer+40chase+2Ecora+40ENRON@ENR0N. com] 


Sent: Thursday, September 27, 2001 11:01 AM 

To: Koehler, Anne C. 

Subject: Mahonia Limited 


09/27/2001 
11:58 AM — 


Forwarded by John Vollkommer/ CHASE on 


"Julie Carter" < Julie. Cartergmourant. com> on 09/27/2001 11:20:48 AM 


To : John Vollkommer/CHASEgCHASE 

cc: "Ian James" <Ian. JamesQmourant.com> 

Subject: Mahonia Limited 


John 

Further to our discussions I have discussed the tax. situation with the 
Directors of Mahonia Limited and they have advised that: 

Mahonia Limited has taken no tax or legal advice in connection with 
the 

transaction and is not represented in the US by US council. However, 
the 

Directors believe that Mahonia Limited is only carrying on a trade or 
business in the island of Jersey and accordingly the applicable law is 
that 

of the island of Jersey and there is no withholding tax under Jersey 
Law. 

They are happy to provide the representations detailed in Annex A to 
the 

ENAC Swap and to complete the W8-ben form on the basis of their 
understanding as described above. 

Kind regards 

Yours sincerely 

For and on behalf of 

Mourant & Co. Secretaries Limited 

Julie Carter 
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Websites http://www.mourant.ccsR 

The information in this email is confidential. The contents may not be 
disclosed 

or used by anyone other than the addressee. If you are not the 
intended 

recipient, please notify us immediately at the above E-mail address or 
telephone +44 1534 609000 

We cannot accept any responsibility for the accuracy or completeness 

of 

this 

message as it has been transmitted over a public network. If you 

suspect 

that 

the message may have been intercepted or amended, please call the 
sender. 

If this message includes attachments, please ensure they are opened 
within 

the relevant application to ensure full receipt. 

If you experience difficulties, please refer back to the sender. 


This e-mail is the property of Enron Corp. and/or its relevant affiliate 
and may contain confidential and privileged material for the sole use of 
the intended recipient (s) . Any review, use, distribution or disclosure by 
others is strictly prohibited. If you are not the intended recipient (or 
authorized to receive for the recipient), please contact the sender or 
reply to Enron Corp. at enron. messaging. administration@enron. com and delete 
all copies of the message. This e-mail (and any attachments hereto) are not 
intended to be an offer (or an acceptance) and do not create or evidence a 
binding and enforceable contract between Enron Corp. (or any of its 
affiliates) and the intended recipient or any other party, and may not be 
relied on by anyone as the basis of. a contract by estoppel or otherwise. 
Thank you. 

* + * •* + * * + + + * * * * * + it * * * * + * * + * * * * * * A * + * * * * + + * * * * + * * * + * + * * Hr + •* + * * ■* * * * * * * * * ■* 
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From: Johnna Kokenge on 1 1/15/2000 08:51 AM CST 

To: Kent Cast!eman/NA/Enron@Enron 

cc: Mike Mom'son/NA/Enron@Enron 

Subject: Re: Sale treatment for Prepayments with subsequent participation to an investor H 
Kent- 

Would be happy to work with you on these transactions. Additionally, I have recruited Mike Morrison to 
also help with these. Let me know when you would like to get together on these and we can set up a 
meeting. 

Thanks! 

Johnna 


Kent Castleman 


Kent Castleman 
Sent by: Kent 
Castleman 

11/13/2000 05:08 PM 


To: Johnna Kokenge/Corp/Enron@ENRON 
cc: 

Subject: Safe treatment for Prepayments with subsequent participation to an 
investor 


have you ever worked on a prepay structure? If so can you take a look at this and give me your thoughts. 
If not, take a look anyway. Just kidding - kind of. What is your availability to help me with this and also a 
Steel inventory transaction? 

I am in Sao Paulo through Tuesday. If you have some time to work on these, maybe we can sit down 
sometime later this week to discuss these 2 transactions (I’m not going to the Management Conference). 

thanks 

Kent 


— Forwarded by Kent Castleman/SA/Enron on 1 1/13/2000 08:04 PM 

From: Ray Carter on 1 1 11 3/2000 03:41 PM CST 

To: Kent Castleman/NA/Enron@Enron 

cc: Ray Carter/NA/Enron@Enron 

Subject: Sale treatment for Prepayments with subsequent participation to an investor 

We are attempting to set up a financing, and a participation of the financing. The methodology to be 
employed is much the same as that used by financial institutions when they sell down their deals to 
investors. We have used these methods and similar documentation at other firms. We have distributed 
over USD 1 Billion, and have managed to get sale treatment of the financing. 

In the cookie cutter structure - Enron Metals NY will prepay a purchase of a commodity wheren the 
commodity is to be delivered to Enron Metals at a future date. The prepayment will be governed by a 
credit document (the Export Prepayment Agreement, Promissory Notes, Guarantees / Credit 
Enhancement (as needed)), and will be treated as a financing transaction. The Prepayment Agreement is 
basically a credit agreement, and requires that a sum certain be repaid via the delivery of commodity at 
maturity (which may comprise a shipment window). The promissory notes evidence the debt. 
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The commodify transaction will be documented via standard Enron Metals contracts. The price of the 
commodity may be fixed prior to the funding of the prepayment, or may be fixed at a future date, prior to 
delivery. If fixed at a future date, the prepayment agreement will require that sufficient commodity be 
delivered in order to equate to the sum certain previously advanced. 

The prepayment is subsequently pariticipated to an investor via a funded risk participation agreement 
(FPA). The fpa transfers all rights, title and interests to the participant - ie, all risks — in the credit 
documents. The risk participation is amortized by the proceeds of the Export Prepayment (ie. sums owing 
by Enron Metals for the physical as it takes physical delivery). The Participant will purchase the risk on a 
discounted basis. 

I have annexed a sample copy of the funded risk participation agreement 
Rgds, Ray 



PARTICIPATION AGREEMENT LONG FOR 
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From: 

To: 

Subject; 


Gartwrdlfig, Michael 
Thursday, September 20, 2001 1:56 PM 
Quaintance Jr,. Alan 
Chase Prepay 


Draft E-Mail: 


Just wanted to follow up with you regarding the prepay. We had forwarded a proposed representation fetter for Mahonia that Arthur Andersen (AA) is requiring of 
us. Also, AA has spoken to us about some additional items. 

Specifically, (1) Articles of Association and Registration for Mahonia (just like we received on Stonevflle last year), and (2) a representation tetter from Chase that 
states the following: 

Chase (use corporate name) and its consolidated subsidiaries do not own the shares (use the iegat name of the Mahonia shares) of Mahonia (use full 
legal name for Mahonia) or consolidate Mahonia under generally accepted accounting principles. 

Let me know your thoughts or this rep and please forward the above info when you get the chance. Thanks again for your help. Take care. 

Michael Garberding 

Enron Americas Global Finance 

Work: (713)853-1864 

Fax: ( 713) 646-3602 

E-mail: m ichaet.garberding@enron.com 
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^ Treasa Kirby 

11/21/2000 08:37 AM 


To: Andrew S Fastow/HGU/ECT@ECT 

cc: 

Subject: Prepay 
Andy, 

Michael asked me to forward this structure to you in advance of his call. 


Regards 


- Forwarded by Treasa Kirby/LON/ECT on 21/11/2000 13:38 - 


Treasa Kirby 


21/11/2000 11:42 


To: Michael Kopper/HOU/ECT@ECT 

cc: 


Subject: Prepay 


Michael, 

Clean copy of prepay structure attached. 



p repay, ppt 
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O 


JPMorganChase 


Michaei £, Patterson 
Vice Chairman 


February 27, 2003 


The Honorable Carl Levin 
Ranking Member 

Permanent Subcommittee on Investigations 
Committee on Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Senator Levin: 

At the hearing conducted by the Subcommittee on Permanent 
Investigations on December 1 1, 2002, my colleagues and I provided 
testimony with respect to transactions involving J.P. Morgan Chase & Co. 
(“JPMC”) and Enron Corporation (“Enron”), as well as policies that JPMC 
now has in place to provide enhanced review of a broad range of proposed 
transactions. 

In connection with one of those transactions, the so-called “Flagstaff’ 
transaction, you asked questions concerning provisions of the documentation 
that provided for re-characterization of certain funds transfers in the event 
that the Canadian tax consequences of the transaction proved to be different 
than anticipated in the opinions of counsel. As I testified, I did not 
personally participate in the structuring or implementation of the Flagstaff 
transaction. Nevertheless, in accordance with your request, I am providing 
in this letter for the hearings’ record additional information concerning the 
question of re-characterization. 

As you are aware, tax considerations are a material factor in many 
business transactions. Often the manner in which the tax laws will be 
applied is not entirely free from doubt despite the fact that legal opinions 
have been obtained from qualified legal counsel. In such cases, the parties 
may include provisions in the transactional agreements to reflect the 
possibility that the actual tax consequences may prove to be different than 
anticipated (either because the relevant tax laws are interpreted other than as 


J.P. Morgan Chase & Co. • 270 Park Avenue. New York, NY 1001 7-2070 

Telephone: 212 270 2067 . Facsimile: 212 270 2778 
pattef5on_michael©jpmorgan.com 
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expected or amended after the transaction is closed to eliminate an 
anticipated benefit). For example, one party may agree to indemnify another 
party if the latter is subjected to unanticipated tax liabilities; or the 
agreements may provide for unwinding of transactional components. 

With respect to the Flagstaff transaction, the testimony JPMC 
presented at the hearing confirmed that the re-characterization provision you 
cited was included at the request of Enron to address a collateral tax issue 
(i.e., Canadian withholding taxes) that could arise if the Canadian tax 
authorities challenged Enron’s treatment of the underlying transaction. 

More specifically, the provision was intended by Enron to prevent adverse 
Canadian non-resident withholding tax consequences that might otherwise 
result if some of the interest payments on the loan from Flagstaff Capital 
Corporation to Hansen Investments Co. were “recharacterized” by the 
Canadian taxing authorities as payments of principal. Section 2.06(f) of the 
Hansen/Flagstaff loan agreement 1 provided that to the extent that such a 
recharacterization would result in the loan being ineligible for exemption 
from Canadian withholding taxes, such amounts would be deemed, as 
between the parties, to have been advanced by Hansen to Flagstaff, rather 
than repaid under the Hansen/Flagstaff loan agreement. In this regard, I 
expect that if the Canadian tax authorities reviewed the underlying 
transaction, they would have been entitled to examine all relevant 
documentation. The recharacterization provision is apparent on the face of 
the documents. The Canadian tax authorities could therefore have 
determined whether payments made by Hansen to Flagstaff could properly 
be treated as loans rather than as repayment of debt. 

Please feel free to contact me if I can be of further assistance. 


Sincerely, 


1 Credit Agreement dated as of June 22, 2001 among Hansen Investments 
Co., as Borrower, and Flagstaff Capital Corporation, as Lender, and The 
Chase Manhattan Bank, as Administrative Agent. 
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Board of Governors of the Federal Reserve System 
Office of the Comptroller of the Currency 
Securities and Exchange Commission 


February 10, 2003 


The Honorable Susan M. Collins 
Chairman 

Committee on Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

The Honorable Norm Coleman 
Chairman 

Permanent Subcommittee on Investigations 
Committee on Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

The Honorable Carl Levin 
Ranking Member 

Permanent Subcommittee on Investigations 
Committee on Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Senators: 


Thank you for the opportunity to further address some of the areas that we 
discussed during the Subcommittee’s December hearing on the role of financial institutions in 
the collapse of the Enron Corporation. In letters to the Federal Reserve, Office of the 
Comptroller of the Currency (OCC) and the Securities and Exchange Commission (SEC), we 
were asked to respond to several specific questions and provide responses to certain 
Subcommittee recommendations. The questions and our responses are detailed below. 

(1) At the hearing, the OCC estimated that less than ten of the financial 
institutions it oversees provide the types of complex structured finance 
products and transactions examined during the December hearing. Please 
estimate the number of financial institutions overseen by the Federal Reserve 
that provide these types of complex structured finance products and 
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transactions to their clients. Piease estimate the number of financial 
institutions overseen by the SEC that provide these types of complex 
structured finance products and transactions to their ciients. 

A limi ted subset, probably ten or less of the domestic and foreign banking entities 
supervised or overseen by the Federal Reserve, actively engage in structuring or marketing the 
most complex structured transactions such as those reviewed at the December hearing. This 
estimate includes the “less than ten” banking organizations primarily supervised by the OCC, 
and referenced in that agency’s testimony at the December hearings, as well as broker-dealers, 
regulated by the SEC, that are affiliates of the banks and holding companies. In addition, the 
SEC regulates approximately six other broker-dealers that are active in this business. 

Most large financial organizations engage in at least some forms of structured 
transactions that may be considered complex, including commercial paper conduits, 
collateralized loan obligations and synthetic leases. In formulating our response to this question, 
we have excluded those firms that are viewed as engaging only in the more generic or well- 
known products. 

(2a) At the hearing you testified that the Federal Reserve is already engaged in a 
review of structured finance transactions. Please indicate whether the 
Federal Reserve would be willing to provide the Subcommittee staff with a 
briefing on this effort no later than February 28, 2003. 

Federal Reserve staff are continuing efforts to complete our review of structured 
transactions at several Federal Reserve supervised banking organizations. Although these efforts 
may not be fully completed by February 28th, Federal Reserve staff would be happy to meet 
with Subcommittee staff to discuss generally the types of structured transaction practices we 
have found during these reviews, consistent with the need to safeguard to the maximum extent 
possible, confidential supervisory information. 

(2b) Please provide the reaction of the Federal Reserve, OCC, and SEC to the 
following Subcommittee recommendation. 

The Federal Reserve, OCC, and the SEC should immediately initiate a one- 
time joint review of banks and securities firms participating in complex 
structured finance products with U.S. public companies to identify those 
structured finance products, transactions, or practices which facilitate a U.S. 
public company’s use of deceptive accounting in its financial statements or 
reports. By June 2003, these agencies should issue joint guidance on 
acceptable and unacceptable structured finance products, transactions and 
practices. By the end of 2003, the Federal Reserve, OCC, and SEC should 
each take all necessary steps to ensure the financial institutions that they 
oversee have stopped participating in unacceptable structured finance 
products, transactions or practices. 
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As we testified before the Subcommittee in December, staff at each of our 
respective agencies are continuing to review the participation of financial organizations in 
complex structured finance products, transactions or practices that have raised significant legal 
and accounting questions. In carrying out these efforts, the Federal Reserve, OCC, and SEC are 
collaborating on specific issues arising from practices reviewed, as well as the broader issues 
relating to the appropriate control infrastructures and oversight mechanisms that are appropriate 
at financial organizations engaging in the structured finance business. 

Based on the significant work completed by each of the agencies to-date, rather 
than conduct an additional one-time joint review, the agencies will continue to confer on the 
examination and investigatory efforts that are already well underway. We will be working 
closely to evaluate the various findings and observations from that work, and to take any 
enforcement or supervisory actions that are warranted. We arc committed to continuing to 
expend the necessary resources to determine that appropriate remedial actions are taken at 
individual organizations. 

Our work has confirmed that the permutations of structured transactions can be 
virtually endless. The appropriateness of any particular product can depend very much on the 
specific factual context in which the product is provided, which can vary greatly from transaction 
to transaction and can be highly complex. Thus the agencies believe that issuing a list of 
permitted and prohibited products, as such, is not the most effective approach. Rather, as we 
stated in our testimony and plan to reiterate in supervisory guidance, it is the responsibility of 
banks, broker-dealers and other financial services companies to develop and maintain policies 
and procedures to assure that they are in compliance with all applicable laws and regulations 
with regard to a particular activity or product; that they do not participate in activities of their 
customers that they know to be illegal or improper; and that they do not engage in borderline 
transactions that are likely to result in significant reputational or legal risks. 

During 2003 our agencies will review and evaluate the actions individual 
organizations are taking to strengthen policies and practices in these areas. In coordinating our 
work, the agencies intend to develop consistent guidance for the entities within our respective 
regulatory jurisdictions that clarify our expectations for sound control and oversight mechanisms. 
The resulting sound practices should enable these organizations to appropriately evaluate all 
aspects of risks associated with structured transactions, including reputational, legal and 
operational risks, while not stifling financial innovation. 

(3) The Subcommittee has recommended that the SEC issue a regulation, 

guidance, or other policy document stating that it is the SEC’s policy to take 
enforcement action against a financial institution that offers a deceptive 
financial product to, or participates in a deceptive financial transaction with, 
a U.S. publicly traded company, thereby aiding or abetting that company’s 
inclusion of material false or misleading information in its financial 
statements or reports. Upon issuance of [the described] guidance or other 
policy statement, the Federal Reserve and OCC should promptly instruct 
their bank examiners as part of their routine bank examinations to evaluate 
a bank’s structured Finance activities to determine whether such activity 
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appears to constitute a violation of the SEC policy and, if so, to declare that 
activity also constitutes an unsafe and unsound banking practice. In 
addition, the Federal Reserve and OCC should instruct their bank examiners 
to utilize the agency’s full panoply of regulatory and enforcement tools to 
require any such bank to cease engaging in any such unsafe and unsound 
practice. 

As detailed in the SEC’s written testimony for the December 1 1, 2002 hearing, 
aiding-and-abetting a violation of the reporting or antifraud provisions of the federal securities 
laws is itself a basis for liability under the federal securities laws, subject to SEC enforcement 
action, As a general matter, SEC enforcement actions provide information about what conduct 
violates the federal securities laws. All SEC enforcement actions are made public and the SEC 
includes as part of the institution or settlement of its actions a description of the factual and legal 
basis for its charges or findings. In this way, the public is made aware of the SEC’s reasoning 
and may apply that reasoning to other potentially violative conduct. Furthermore, the federal 
banking regulators, in fulfilling their statutory responsibilities to ensure the safety and soundness 
of the institutions they regulate, closely follow SEC enforcement actions against banks, even 
when they are not conducting a parallel or coordinated investigation. Going forward the SEC 
will make special efforts to bring these actions to the attention of the federal banking regulators. 

You have suggested that the SEC take the additional step of providing the 
banking regulators with a specific statement that it is the SEC's policy to take enforcement action 
against a financial institution that offers a deceptive financial product to, or participates in 
deceptive financial transactions with, a U.S. publicly traded company, thereby aiding and 
abetting that company's inclusion of material false or misleading information in its financial 
statements or reports. The SEC intends to provide a letter to the banking regulators explaining 
the statutory bases for potential liability of secondary actors, including primary and aiding and 
abetting violations of Section 10(b). 

The banking agencies expect banks to establish adequate controls to ensure 
compliance with applicable laws, including federal securities laws. Similar controls are expected 
at broker-dealers and other financial institutions regulated by the SEC. Copies of the SEC letter 
will be distributed to examination staff at financial institutions engaged in complex structured 
transactions, and appropriately incorporated into relevant examination and training materials. 
This guidance will be employed as appropriate in evaluating the adequacy of tire internal control 
mechanisms of financial institutions engaged in this business and for evaluating sampled 
transactions. Potential violations of federal securities laws will be referred to the SEC, and the 
banking agencies will, as is currently done, provide necessary information to the SEC in 
connection with its investigations and enforcement actions. If the Federal Reserve or OCC 
identify conduct by banks we regulate that is unsafe or unsound, including violations of federal 
securities laws as identified in the SEC’s guidance letter, we will take appropriate supervisory 
and enforcement action to address those practices. 


Page 4 of 5 



1012 


The SEC and the federal banking regulators have a long history of cooperation on 
enforcement matters including referrals by the banking regulators of securities law violations 
and, when appropriate, coordinated investigations. We intend that this cooperative relationship 
will develop and continue. 

We hope this information is helpful to you and your staff. If you have any other 
questions, do not hesitate to contact either John Lopez at the Federal Reserve, Carolyn 
McFartane at the Office of the Comptroller of the Currency, or Jane Cobb at the Securities and 
Exchange Commission. 


Sincerely, 



Richard SpSlenkothen 

Director, Division of Banking Supervision and Regulation 
Board of Governors of the Federal Reserve System 



Douglas W. Roeder 

Senior Deputy Comptroller 

Large Bank Supervision 

Office of the Comptroller of Ihe Currency 



Director of the Division of Market Regulation 
Securities and Exchange Commission 


Page 5 of 5 


o 



